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PREFACE 




The Punjab is primarily an agricultural .province, a land of 
peasant proprietors. Agrarian legislation must, therefore, be a 
subject of paramount importance here as elsewhere in India, and its 
study and knowledge a matter of vital interest to all. An attempt 
lias been made in the following pages to explain the law as it 
stands in respect of one branch of this subject, viz., transfer of 
agricultural land, and the practice followed in carrying out this 
law. 

It is proposed to treat the whole subject under three heads. 
Volume I deals with legislation relating to transfers of agricultural 
land. Volume II is intended to deal with the measures for relief 
of agricultural indebtedness in this province, and Volume III with 
Acts passed from time to time for providing credit facilities to 
agriculturists and for better disposal of the produce of their lands. 

Volume I has been divided into four parts. Part I relates to 
‘ the Punjab Alienation of Land Act, 1900 ’ rightly acknowledged 
as the tnagna churta for agricultural population of the Punjab. 
Part II deals with ‘the Redemption of Mortgages (Punjab) Act, 
1913/and Part III with ‘the Punjab Consolidation of Holdings 
Act, 1936 \ Part IV contains ‘ the Punjab Restitution of Mortgaged 
Lands Acts, 1938 \ All these Acts have been brought up-to-date 
and case-law quoted is complete up to December, 1939. The 
instructions contained in the relevant Standing Orders and Manuals 
have also been quoted in extenso in their proper place. Several 
useful appendices have been added, the one on ‘execution of decrees 
by attachment and sale of agricultural produce and of land \ being 
of special importance and utility. 

In presenting this work I am all too conscious of my limita¬ 
tions and I have scrupulously avoided discussion of all controversial 
matters of policy or the like. I have, however, tried to explain 
the law in a clear and concise language, supplemented by illustra¬ 
tions, wherever found necessary to do so. 

The readers will, I hope, oblige me by their valuable sugges¬ 
tions for improving this book and increasing its utility. 


New Delhi. 


OM FRAKASH. 


misi-fy 



<§L 


AGRARIAN LEGISLATION OF THE PUNJAB 

VOL I. 

TABLE OF CONTENTS. 

Table of Cases. 

r • 

Part I—The Punjab Alienation of Land Act, 1900. ’ / 

INTRODUCTORY 

I—Preliminary 

Page 
... 4 

Definitions J („ J ... ••• % 

Application of Act to sections 53 and 54 of Act XVI 
cf 1887 


Secs 

1. 

2 . 

2-A. 


Short title, extent and commencetnent 






3-B. 

3-C. 

X 

5. 

7. 

8 . 

8-A. 

9. 

10 , 

11 


'H 

,.L 

Hr 


2 . 

13. 


n-A. 

13-B. 

13-C. 

13 ? D. 


39 


II—Permanent Alienation of Land 
Sanction of Deputy Commissioner required to certain 
permanent alienations 

Sanction of Deputy Commissioner required for an alienation 
to an agriculturist creditor in certain cases 
Ejectment of alienees 
Appeal 

Agricultural tribes 

Saving for rights in land alienated 

III—Temporary Alienations of Land .. v 
Form of mortgage permitted in certain cases v 

Rules applying to permitted mortgages ... 

Conditions in permitted mortgages ... 

Injury to land not permitted 

Power to revise mortgage made in form not permitted 
Future mortgage by way of conditional sale not permitted ... 
Leases and farms ... ••• 

Restriction on power to make further temporary alienation ... 
Ejectment of mortgagee, iessee or farmer remaining in 

possession after term ••• 

» ' 

IJT'A.—Ben ami Transactions 

Benaml transactions intended to evade the provisions of the 

Act fo be void 

Appeal v 

I$'ev\sion. A > \ 

Limi $tion fc* g^peal • • * r • • 


44 

86 

92 

93 
93 

129 

133 

153 

166 

169 

171 

205 

218 

220 

223 


225 

247 

247 

247 


v 


mtsTfy 



Sec. 

14. 

n\/\5. 

17. 

m 

19. 

2< 
21«A 


22 . 

23. 

24. 

25. 



2 . 

3 . 

4. 

5. 

6 . 


TABLE OF CONTENTS 
IV.— General Provisions 

Effect of permanent alienation made without sanction 
Sanction of Deputy Commissioner required to certain 
alienations of or charges on produce of land 
Execution sale of land forbidden 
Registration 

Record-of-rights and annual record 

Application of certain provisions of the Punjab Land Revenue 
Act, 1887 

Appearance of legal practitioners forbidden 
urisdiction of Civil Courts excluded 

Civil Court to send copy of decree or order to Deputy 
Commissioner and action to be taken by him when decree 
or order passed, is contrary to the Act 
Addition to section 77 of Act XVI of 1887 
Exercise of powers of Deputy Commissioners 
Exemptions 
Power to make rules 

APPENDIX I. 

Financial Commissioner’s Standing Order No. 1 
APPENDIX II. 

Punjab |Land Administration Manual (Chapter II paras, 
to 25) 

APPENDIX III. 

Punjab Land Records Manual (Chapter VII) 

APPENDIX IV. 

Execution of decrees by attachment and sale of agricultural 
produce and of land 

APPENDIX V. 

Regulation XVII of 1806 

Part II.—The Redemption of Mortgages (Punjab) 

Act, 1913. 

Introductory 

Preamble, title, extent and limitation of scope of Act to 
certain mortgages 
Definitions 

Application of certain sections of Punjab Tenancy Act ' ... 
Petition for redemption, verification, deposit and particulars to 
be contained in petition 
Mortgagee to be summoned 

Procedure when petitioner is absent arid mortgagee present ... 


<SL 


Page 

249 

255 

258 

284 

297 

304 

311 

312 


319 

341 

342 

343 
346 

354 

23 

373 

381 


386 


401 


405 

407 

408 

409 

412 

413 
413 



TABLE OF CONTENTS 


<SL 


9, 

10 . 

11 * 

12 . 

13. 

14. 

15. 

16. 
17. 


1. 

2. 


3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 , 

11 . 

12 . 

13. 

14. 

I«6. 

16 . 

17 . 


Procedure when petitioner is present and mortgagee absent ... 
Procedure when both parties are in attendance: order for 
redemption ... 

Procedure in contentious cases 

Enquiry into objection raised by mortgagee 

Enquiry regarding sum due 

Saving of suits to establish rights. Setting aside ex-par te 
orders or orders of dismissal 

No second petition ... ... 

Return of deposit 

Deposit not to be attached 

Cessation of interest ... 

Power to make rules 

Part III— The Punjab Consolidation of Holdings Act* 

1936. 

Introductory 

CHAPTER I. 

Preliminary 

Short title, extent and commencement ... 

Definitions 

CHAPTER II. 

Consolidation of Holdings. 

Who may apply for consolidation of holdings 
Recommendation of Consolidation Officer to Collector 
Admission of application 

Preparation of scheme for consolidation of holdings and 
appointment of an advisory committee 
Removal of objections and confirmation of the scheme 
Payment of compensation 
Appeals 

Procedure on confirmation 

Right of landowners and tenants to possession of holdings and 
tenancies 

Rights of landowners and tenants after consolidations same as 
before 

Encumbrances of landowners and tenants 
Transfer of rights of landowners in holdings and^of tenants in 
tenancies ... 

Cost of consolidation proceedings 

Recovery of compensation or costs as arrear of land 
revenue , v . 

No instrument necessary to effect transfer 


( vii ) 

PAGE 
. 414 


413 

416 

417 
417 

419 

427 

427 
4 27 

428 
4 28 


431 


437 

438 


443 

441 

442 

442 

443 
443 

443 

444 

444 

445 

445 

446 

446 

447 
447 



TABLE OF CONTENTS 


<SL 


S'ec. Page 

: 18. Transfer riot affected by Punjab Alienation of Land Act, 

19C0 . .... ... 447 

19. Suspension of partition proceedings during currency of 

consolidation proceedings ... ... 447 

20. Transfer of property during consolidation proceedings ... 447 

CHAPTER III, 

General. 

21. Investment of powers under this Act ... ... 443 

22. Jurisdiction of Civil Court barred as regards matters arising 

under this Act ... ... 443 

23. Public servants indemnified for acts done under this Act ... 448 

24. Power to call for and examine records ... ... 448 

25. No Appeal except under section 9 ... 443 

25. Power to make rules ... ... 449 

Part IV—The Punjab Restitution of Mortgaged Lands 

Act, 1938. 

Introductory ... ... 459 

1 . Short title, extent and commencement 460 

2. Application of Act to subsisting mortgages effected prior to 8 th 

June, 1901 ... ... 450 

3. Definitions ... ... 451 

4. Petition for restitution ... ... 452 

5. Procedure for dealing with petition for restitution ... 462 

6 . Petition when to be dismissed ... ... 463 

7. Power of Collector to declare and enforce orders in Favour of 

mortgagor and to grant compensation to mortgagee in 
certain cases ... ... 453 

8 . Effect of order of restitution when compensation is payable ... 466 

9. Powers of the Collector to eject mortgagee ... 455 

10, Appeal ... ... 466 

11. Limitation of appeal . , / ... 467 

12, Jurisdiction of Civil Gourti: barred *... ... 467 

13. . Rule-making power ... ... 4^7 

APPENDIX A. 

The Punjab Alienation of Land Act, 1900, and the -Redemption 
of Mortgages (Punjab) Act, 1913, as applicable to the 
Province of Delhi ... - ... 474 


i%0 


APPENDIX B. 

The Punjab Alienation of Land Act, 1900 as applicable tp North 
West Frontier Province. 

INDEX 


479 

482 


V 


TABLE OF CASES 

A 

• •' ‘1 v '.PAGB,\ 

Abcl^r Rahman v. Rura, 1928 Lah. 962 v \ ‘ 233 

Achrumal v. Maula Baksh, 1925 Lah* 29 /■/*- * *5*27^^®', 

Ahmed Din v. Ghuiam Rasul, 1934 Lah. 609 (2) ... 274 

Ahmed Khan v. Jhanda Ram, 68 P. L. R. 1919 ..*. . 27' 

Ahmed Khan v. Parma Nand, 8 P. R. 1917 (Rev.) 266,267' 

A Jam Sher v. Paira Ram, 119 I. C. 730 ... 268 

Alam Sher v. Ram Chand, 11 P. R. 1898 ... ‘ 24.’ 

Ali Akbar v. Amar Singh, (1932) 11 L. L. T. 145 ... 175 

Al? Mohammad v. Hakim, 1928 Lah. 121 (F. B.) ... 314 

Ali Mohammad v. Shaman, 112 P. R. 1908 ... 115 

Allah Din v. Fateh Din, 31 P. R. 1918 ... 208 

Amar Singh v. Hussaina, 36 P* R* 1912 ... 39 

Amar Singh v. Sunder, 1936 Lah. 662 ... 15 

Amir Khan v. Lahori Mai, 108 P. R, 1919 ... 22,26 

Arjan Singh v, Sochet Singh, 15 P. R. 1892 ... 59 

Asa Ram v. Darba Mai, 1929 Lah. 513 ... 423,424 

Asa Singh v. Buta, 12 P. R. 1911 29,74,263,335,338 

Attar Singh v. Ralla Ram, 103 P. ft. 1901 (F. B ) ... 187,188 

B 

Badar Din v. Bura Mai, 4 P. R. 1903 ... 266,319 

Baga Singh v. Shahab Din, (1922) L. L. T. 3 ... 155,160 

Bahadur v. Mohammad Din, 1934 Lah. 979 ... 63,241,243 

Bajrang Das v. Ghani Ram, 1923 Lah. 299 (2) ... 196 

Mst. Bakhtawari v Shibban Lai, 59 P. R. 1912 ... 195,197 

Basant Singh v. Hira,- (1935) 14 L. L. T. 12 ... 62,137 

Mst Batul Begum v. Mansur Ali Kban, 5 Cal. W. N. 

888 ... 187,188 

Behari Lai. i>. Mohammad Sher and Co., 1927 Lah. 897 323,328,3.33 

Besore Singh v. Sant Kumar, 1937 All. 699 ... 132 

Bhagat Lachhman Singh v. Babu Sundar Das, 1921 
Lah. 161 ... 127 

Bhagat Ram v. Jamna Ram, 114 I. C. 447 418 

Bhagwan Singh v. Narain Singh, 121 P. L. R. 1908 
Suppl. ... 29 

Bhagwana v. Balak Ram, 37 P. R. 1919 ... 31 

Bhagwana v. Gopi, 1935 Lah. 202 ... 28 

Bhero Das v. Mona, 31 P. R. 1912 • ... 182,184,311 

Bichha Lai v. Gumani, 93 P. R. 1907 188,192,254 

L ( ix ) 



i I 

k ) TABLE OF CASES 

Bindraban v. Chokhey Lai, 1936 R. D. 352 
Bishen Das v. Massu, 82 P. R. 1909 
Bisheshar Nath v. Debi Baksh, 17 I. C. 329 
Bishnath Singh v. Basdeo Singh, 1925 All. 171 
Bodh Raj v. Faiz Baksh, 91 P. R. 1903 . 

Budhu Ram t>. Ali Shah, 1935 Lab. 443 
Buta Singh v. Jawand Singh, 1930 Lah. 140 

C 

Chhajju Ram v. Muzaffar Ahmed, 1936 Lah. 845 
C handra Prakash v • Lakshmi Narain, (1932) 11 L. L ' T. 

Chathu v. Kunjan, 12 Mad. 109 

Collector of Jhelum t>. Fazal Din, 1930 Lah. 362 ' 

Crown v. Fateh Mohammad, (1934) 13 L. L. T. 57 | 

Crown v. Ganga Ram, (1935) 14 L. L. T. 1 

Crown v. Ghazi Mohammad, (1936) 15 L. L. T, 1 

Crown v. Jhanda, (1935) 14 L. L. T. 29 

Crown v. Mahant Budoi Prakash, (1936) 15 L. L. T. 3 

Crown t>. Mian Hayat Ali, (1937) 16 L. L. T. 6 

Crown v. Mohammad Nawaz Khan, (1936) 15 L. L. T. 38 

Crown t>. Mst. Ishar Kaur, (1935) 14 L. L. T. 27 

Crown v. N. B., (1935) 14 L. L. T. 11 

Crown v. Waryam, (1935) 14 L. L. T. 3 

D 



(si. 


PAGE 

177 

211 

35 

203 

194 

273,331 

53,56 

273,274 

310 

35. 

328; 

70,73. 

70,71’; 

71,72,V 

71 

82 

73 

71 

71 

71 

70,83 


Darba A4al v. Asa Ram, 1927 Lah. 461 • 

Darya Ditta v. Mana Singh, 60 P. R. 1909 

Dataur Kaur ( Sardarni ) v. Ram Rattan, 1 Lah. 192 

Daulat Shah Bagu v. Mst. Saraswati Bai, 1938 Nan 
281 b * 

Debi Sahai v. Ramji Lai, 56 P. R. 1918 

Deota Jamba v. Hari Das, 13 I. C. 348 

Deputy Commissioner Attock u. Attar Chand, 1935 
Lais. 901 

Deputy Commissioner Gujrat v. Allah Dad 3937 
Lah. 408 ' 

Deputy Commissioner Hoshangabad o.- Feroze Khan ' 
1938 Nag. 504 

Deputy Commissioner Jhang v. Aya Singh, 1935 Lah 
324 

Deputy Commissioner Jhang o. Budhu Ram, 1937 Lah" 
'38 (F, B.) 

Deputy Commissioner Jhang o. , Ganga Ram, 1933 
Lah. 880 


417,423 
. 66,324,334 
275,282 

339 

7,66,213.to 215,334 
•• 18 

20,324 

253 

39,339 

58 

279 

28 



TABLE OF CASES 



Deputy Commissioner - Kangra v, S. ’D. Rajput High 
School, 1935 Lah. 274 

Deputy Commissioner Kangra v. Shiv Ram, 1933 
Lah. 125 - : • 1 

Deputy Commissioner Kangra v. Thakar Ramgopal 
Mandir, 1936 Lah. 129 

Deputy Commissioner Mianvvali v- Amir Khan, 1937 
Lah. 112 " ■ ' ... . 

Deputy Commissioner MuzafFargarh v. Joint Hindu 
family of Seth Sukhdial Chanderbhan, 1935- Lah: 56 
Deputy Commissioner MuzafFargarh v. Joint Hindu 
family of Tahliaram, 1936 Lah. 545 
Deva v. Hira Singh, 119 P. R. 189Q 
Dhani Khan v. Mahtab Khan, 40 P. R. 1893 
Dillu v. Ram Ditta, 1937 Lah. 696 
Din Mohammad v. D. R. Sethi, 1937 Lah. 781 
Depu Mai v. Jiwan, (1931) 10 L. L. T. 45 
Doctor S. V. Mulley v. Crown, (1937) 16 L. L. T. 27... 
Dula Singh v. Dial Singh, 22 P. R. 1910 



Fakir v. Baba Naraingir, 2 P. R. 1889 (Rev.) 
Fakir Khan v. Ismail Khan, 1933 Lah. 179 
Fakira Mai v. Nabbu, 1915 Lah. 310 
Faqir Mohammad v Fazal Mohammad, 16 P. R. 
Farman Ali v. Imam Din, 77 P. R. 1904 
Fateh Singh v. Sant Singh, 43 P. R. 1915 
Fazal Ahmad v. Tola Ram Singh, 1936 Lah. 244 
Fazal Hussain v. Malik Jinda, 49 P. R. 1914 
Feroze Din v. Mat. Basri, 52 P. R. 1916 (F. B.) 
Feroze Khan v. Ghulam Farid, 1932 L. L. T. 110 


311 

426 

52 

1906 24,31,76 

18 

108,109 

19,25 

115 

323,332,333,340 

120 


Gabi Mai v- Shera, 90 P. R. 1881 
Gahua Ran v. Sohan Lai, 11 P. R. 1904 
Ganda Singh v. Natha Singh, 12 P. R. 1907 
Ganesh Das v. Ganga Singh, 1932 Lah. 529 
Ganga Ram v. Rajaram, 124 P. R. 1916 
Ganpat Bharti v. Hanuman Prasad Narain Singh, 
15 L. R. 519 (Rev.) . 

Gauhra v. Harbhaj 16 P. R. 1905 

Gangu v. Mahanraj Chand, 1934 Lab. 384 (F. B.) 

Gheru Mai v. Uda, 1930 Lah. 628 

Ghulam Ahmad v. Ghulam Farid, 1933 Lah. 844 


35 

24 

* 18 
273 

84,132,314 

143,144 

25 
421 

271,272 

138,146 







l^r . 


TABLE OF CASES 




Ghulam Dastgir v. Nur Ali» 1935 Lah. 401 
Ghulam Farid v. Feroze Khan, (1932) L. L. T 3 
Ghulam Mohammad v. Ali Baksh, 1930 Lah. 331 
Ghulam Mohammad v. Secretary of State for India 
in Council, C. A. No. 1020 of 1931 
GilanI Baksh v. Behari Lai, 1936 Lah. 225 
Gopal Das v. Hari Singh, 88 P. R, 1909 
Gopal Singh v. Mool Raj, 1924 Lah. 55 7 
Gopi Mai v. Mohammad Yasin, 1924 Lah. 657 ( 1 ) ... 

Gujar v. Sham Das, 107 P. R. 1887 

H 

Haider v. Fateh Khan, 1917 Lah. 71 
Hardit Singh v. Mohinder Singh, 1937 Lah. 755 
Hari Chand v. Bura Mai, 27 P. L. R. 1906 
Ha'rjas v. Harditta, 7 P. R. 1903 (Rev.) 

Harnath Kunwar v. Inder Bahadur Singh, 1922 (P. C.) 
403 

Hasham Khan v. Mohammad Yusuf Khan, 1934 Pesh. 34 
Hayat v. Sant Ram, 20 P. R. 1894 
H. H. the Maharaja of Jaipur v. Matbra Das, 6 1. C. 
1006 

I 

Ibrahim v. Crown, 1934 L. L. T. 87 

1 1 laht Baksh v. Fatta, 20 P. R. 1892 

Imam Baksh v. Wali Mohammad, 1929 L. L. T. 30 

Im&m Din v. Makha, 62 P. R. 1891 

Ishar v. Sundar, 125 P. R. 1918 

J 

Jagan Nath v. Fazla, 26 P. R. 1902 
Jagir Chand v. Gulab, (1932) 11 L. L. T. 16 
Jahan Khar v. Dala Ram, 142 P. R 1907 
Jai Kishen Das v. Chiragh Din, 1933 Lah. 260 
Jaimal v. Chaman Mal-Chauth Mai, 1928 Lah. 734 
Jalal Din v. Hukam Chand, 1938 Lah. 820 
Jalal Din v. Mohammad Din, (1933) 12 L. L. T. 66 ... 

Janki v. Jai Devi, 9 O. C. 147 
Jassu Ram v. Sultan Khan, (1932) 11 L* Li T. 52 
Jawahir Singh v. Yaqub Shah, 5 P. R, 1906 
Jawand Singh v. Dalip Singh, 1923 P. C. L. 15 (Rev.).,. 
Jhanda Khan v. Fateh Din, 111 P. R. 1890 
Jhatidh Ram-Wadbawa Ram v. Allah Yhr, 1936 
Lah. 857 


PAGE 

239 

120 

137,260,275 

121 

139 

189,316 

19 

16,17 

125 


232 

57 

53,56,61,203,242 

178 

240 

64 

19.29 

30 

121 
18 
234 
18 

31 


187,195 

310 

230 

27Q 

268 

243,244,251 

82 

37 

62 

123.125 

74 

18 

327,323 




table of cases 



Jhangi Rain-Boda Ram v. Collector D. G. Khan* 
1937 Lah. 637 
Jiwav. Buta, 26 P. R. 1912 
Jiwan v. Crown, 1924 L. L. T. 3 
Jiwan Ram v. Bhani Ram , 51 P. W. R. 1910 

K 

Kaju Mai v. Salig Ram, 91 P- R. 1919; 1924 P. G. t 
Kala v. Dulla, 1933 L. L. T. 21 
Kalika Parsad v. Ajodhia Parsad, 3929 All. 421 
Kalu v. Mona Mai, 64 P. R. 1906 
Kandula Venkiah v Donga Pallaya, 42 Mad. 589 
Kanshi Ram v. Shah Nawaz, 1923 Lah. 295 (2) 

Karam Ilahi v Gulab Rai, 39 P. R. 1916 
Karori Mil v Ramji Lai, 1921 Lah. 9. 

Kartara v. Arjan Singh, 200 P. L. R. 1911 
Kaura v Ram Chand, 1925 Lah. 385 
Khandu Lai v Fazal, 51 1. C. 956 
Khushi Ram (Chaudhri) t>. Asu Ram, 87 P. R. 1910 
Kola Venkatanarayana v. Vuppala Ratnam, 29 Mad. 531 


PAGE 

337 

29 

120 

200 

21,57 

234 

124,204 

186 

35 

25 

29,75,264 
7, 214 
330 
421 
35 
115 
37 


Labh Singh v. Jamnun, 1934 Lah. 853 (2) 

Lacbman Singh v. Mahant Ram Das, 1929 Lah. 66 
Ladha Ram v. Ali Shah, 1921 Lah. 251 
Ladha Singh v. Ahmed Yar, 60 I C. 463 
Lahauri Ram v. Amar Chand, 1938 Lah. 784 
Lai Chand v. Allah Dad, 16 P. R. 1918 
Lakhmi Das v. Hayat, 2 P. R. 1915 (Rev.) 

Lok Chand v. Hazar Khan, 98 P. R. 1917 

M 

Maghi Mai v. Mohammad Ali, 1938 LaH. 354 
Mahabir Prasad v. Mahesh Prasad, 1930 AH. 856 
Mahmud p. Gopal Singh, (1932) 11 L L. T. 133 

Malawa Mai v. Punjab Provincial Government, 1939 
Lah. 526 

Malik Mohammad Din v. Oyati Singh (1935} 14 
L. L. T. 26 

Manga Ram v. Mehnga Ram, 62 P. R. 1909 

Manji and Hardu v. Girdhari Lai, 1921 Lah. 44 

Mansa Ram v Ghulam Mohammad, 117 P. R, 1908 

Mania Dad p. Mohammad, 63 I. C. 700 

Mawasi v. Maya Ram, 31 P 4 R. 1901 

Maya Das v. Malik Aulia Khan, 10 P. R. 1896 (Rev.)!, . 


238 

268 

116 

232 

128 

29,264 

183 

427 


16 

111,128 

74 


8!,308,343 

81,310 

115 

268,270,275 
123 
62, 84 
3 9 : 29,30 
25 




TABLE OF CASES 


<SL 


3 L. L. 


P. R. 


R. 


Maya Mai v. Jaimal, 47 P. R. 1902 
Mela Ram v. Kiman, 38 P. R. 1905 
Mela Singh v, Fazai Hussain Shah, (1924) 

T. 17 

Memmon v- Allah Baksh, 1931 Lah. 726 
Milkhi v . Eishan Das, 8 P. R. 1913 
Mi ran Baksh v . Milkhi Ram, 1923 Lah. 673 
Mirza v. Jhanda Ram, 1930 Lah. 1034 
Mohan Mai v. Tulsi Ram, 1922 Lah. 290 
Mohammad Ali v. Ghularn Nabi, 1936 Lah. 290 
Mohammad Baksh v. Chhanga, 1914 Lah. 184 
Mohammad Hayat Khan v. Sandhe Khan, 55 
1908 

Mohammad Khan v . Sardar, 7 P. R. 1910 
Mohammad Said v. Shah Nawaz,. 60 I. C. 580 
Mohammad Ismail v. Shams-ud-Din, 1 Lah. 567 
Moosa Khan r. Mohammad Naurang Khan, 24 P, 

1871 ! ... 

Moti Ram-Prem Chand v. Kewal Ram-Dharam Chand, 
1928 Lah 202 

Mst, Gora v. Ram Lai, 1921 Nag. 146 

Mst, Nando v, Pala Singh, 1933 Lah. 650 

Mst . Sat to v. Wishan Das, (1930) 9 L. L. T. 23 

Mst . Surji v. Sheo Ram, 1933 Lah 492 

M. C. Hoshiarpur v. Ali Akbar Khan, 42 P* R. 1900 ... 

Mutsaddi v. Sawan, 41 P. R. 1892 A. 

Mul Raj v. Inder Singh, 1928 Lah. 554 

Mumtaz Begum v. Lachhmi, 1931 All. 195 

MuzfTar v> Mohammad, 1927 Lah, 642 

N 

Nanak Chand v. Melu Jawaya, 8 I. C. 576 

Nand Singh v. Bishen Singh, 5 P. R. 1905 

Narain Singh v. Hayat, 20 P. ft. 1903 

Nasar Din v. Ruta Mai, 1930 Lah. 77 

Natha Singh v. Bhag Mai, 1939 Lah. 316 

Nathu Khan v. Fateh Mohammad, 1939 Lah. 395 ... 

Niraujan Singh v. Charan Das, 1922 Lah. 363 

Nizam Din v. Daulat Ram, 1921 Lah. 132 

Nur Din v. Ahman, 1937 Lah. 33 

Nur Mohammad v. Tiloka Mai, 14 P. R. 1905 


• • PAGE 
194 

181,191,194 

149,160,220 

20 

55,138,336 

6,7,50,51,56,108,147 

268, 

427 

420 

63 

124,125 

7,51,108,124 

15 

21 

33 

281 
186,205 
252 
225 
281 
18 
18 
222 
37 
125 


180 

179 

192 

275 

57 

229 

420 

420 

332 

22,27,28 


Pal Singh v. Thakur Singh, L20 P. R. 1916 
Pala Mal-Narain Das v. Mohammad Ali, 
Lah. 129 


1933 


54,63,110,242,252,296 
... 1 4 26 



miSTfy 



TABLE OF CASES 


Palwal v. Sbib Lai, (1932) 11 L. L. T. 3 
Pannu Mai v. Mohammad Baksh, 18 I. C. 914 
Parma Nand v. Ghulam Fatima, 15 P. R. 1905 
Partap Bahadur v. Gajadhar, 24 All. 521 
Pbaggu Shah v. Kbair Din, 1938 Lab. 353 
Phumau Shah v. Chbanga, 7 P. R. 1914 
Fhunda Singh v. Sarjit Singb, (1936) 15 L. L. T. 36 . 
Prabhu Mai v. Chandan, 1938 Lab. 512, 638 
Prem Das v. Sarbuland, 1930 Lah. 71 
Punjab Banking Co. v. Mohammad Hassan Khan, 
1925 Lah. 542 

Puran v. Mst. Bisso, 1930 Lah. 912 


Q 

Qadir Buksh v. Hakam, 1932 Lah. 503 

R 

R v. Wilkes, 4 Burr. 2539 

Mst. Radha v. Ajudhia Pershad, 1933 Lah. 91 

Rahmatv. Mohammad Ali, 1930 Lah. 506 

Ram Gopal v. Harjas, 123 P. R. 1906 

Ram Lai Singh v. Nanag Ram, 1930 Lah. 322 

Ram Nath v. Karori Mai, 38 P. R. 1904 

Ram Rattan v. Datar Kaur, 52 I. C- 356 

Ram Sabai v. Debi Din, 1932 All. 614 

Ram Sabai Singh v. Debi Din, 1926 All. 617 (F. B.) 

Ram Saran Das v. Mulla, 1923 Lah. 648 

Ram Saran Das t>. Sardara, 4 P. R. 1938 (Rev) 

Ramji Lai t-. Tej Ram, 73 P. R. 1895 
Ramkala v. Hira, 1923 Lah. 218 
Remal Das v. Mst. Jannat, 1921 Lah. 136 

s 

Sada v. Hayat, 1929 Lah. 68 (l) . 

Sadiq Hussain v. Anup Singh, 4 Lah. 327 
Saghar v. Nur Ahmed, 79 P. R. 1913 
Sahib Jan v. Mohammad, 1933 Pesh. 1 
Said Khan v. Mst. Mutwalli, 82 P. R. 1912 
Sahib Dayal v. Jamal-ud-din, 1937 Lah. 194 
Sajjad Hussain Khan v. Zargham Hussain, (1931) 
10 L. L. T. 37 


Salig Ram v. Chhaju, 46 P. R. 1917 

Sahib Mohammad v. Mehar Singh, 1 P. R 1919 (Rev 

Sant Ram v. Sarup Das, 5 P. R. 1905 (Rev.) 

Sardar Mohammad v. Jagjit Singh, 1937 Lab. 322 


PAGE 

336 

180 

131 

35 

147 

330 

73 

422,423 

254,334 

137 

252 

137,235,241 

71 

29 

425 

265 

6,55,138,216 

188,192 

267 

197 

204 

419 

80,81,82,310 
125 
330 
140, 465 


33 

117 

64,242,253 

64 

64 

274 

37 

184,317 

266 

113 

86,129 




mtSTftfr 


table of cases 



<SL 


Sardar Singh v. Lai Khan, (1923) 2 L. L. 1 •8 
garbuland v. Prem Das, 1934 Lah. 947 
Sardara v. Kara Ram, 36 P* R 1918 
Ssrupa v. Nihaia, 7 P* R» 194 7 (Rev.) 

Sardar Ali Shah v. Jiwan, 22 P. R. 1901 
Satgur Prasad v. Har Narain, 136 1. C. 1C 8 
Secretary of State v. Amar Singh, 1930 Lah. 775 
Seth Karori Mai v. Wasawa, 1923 Lah- 462 (1) 

Shshabal v. Mathra Das, (1924) 3 L. L- T. 28 
Shankar Lai v. Daltu, 13 P. R. 1915 
Sher Singh v. Daya Ram, 1932 Lah. 465 lF.B.J ••• 
Sheikh Abdul Rahman v. K. S. Haji Rashid Ahmed, 

1937 Lah. 182 , A , M . "• 

Shiv Nath Rai v Shemer Singh, 1927 Lah. 391 (1) ... 

Sodi Kartar Singh v. Sher Singh, 50 P. R. 1895 
Sonun v. Rupanbai, 24 P. R. 1908 
Subhan Ali v. Jahan Khan, (1933) 12 L. L. T. 59 
Sachet Singh v. Hadayat Ullah. 1932 Lab. 630 ... 

Sukhbashi Ram v. Akbar Shah, 6 P- R- 1903 (Rev.) ... 
Sultan v Lakhu Ram, 2 P. R- 1917 (Rev ) 

Sultan Ali Shah v. Kadar Baksh, 1 P. R- 1892 (F.B.,... 

Lai v. Ram Singh, 10 P. R. 1907 ••• 

Surjan'Chaudhri v. Tegh Bahadur Smgh, 1931 Lab. 
' 545 . ' 


PAGE 

74 

64,254,337 

424 

146,164,166 

40 

239 

331 

14,15,19,30 

160 

24 

139,140,296,297 


57 

17 

76 

123 

311 

138,169,180,192 
3,23,29 
156,159 
18 20 
6,50 


271 


. Tara Singh v. Mst. Parian, 13 L. L. T. 29 
Tarwadi Bolanath v. Bai Kashi, 26 Bom, 305 
Tej Ram v, Tulsi, 48 P. R- 1898 , a , 

Thakar Dass v. Ghulam Mohammad, 1926 Lah- 484 
Tbakar Dass v. Roshan Din, 1933 Lah. 39/ 


57,73,82 

264 

f§ 

61 

4,217,272 


u 


Uda v. Mul Chand, 4 P. R. 1907 
Ujagar Singh v. Bhag-wana, 1936 Lah. 780 
last. Umrao Bibi v. Ram Kishen, 1932 Lah. 281 
Uttarn Chand v. Diwan-Singh, 1939 Lah 141 
Uttam Chand v. Khodaya, 1929 Lah. 164 

w 


108,122,124,186,203 

18 

7,51 

262 

16,30 


WaH v. Imam Din, (1926) 5 L. L. T. 1 

Wasinda Ram v. Bahadur Khan, 1934 Lah. , *V 

Wir Bhan-Jiwan Das v. Surain Singh, 1930 Lan, 841... 


149,139,220 

230 

275.329 


Yeshwant v. Vithal, 21 Bom. 267 


35 - : 




MINISr^ 



<SL 


TABLE OF OTHER CASES CITED 


Vo l. 


Page or 
No. 


Page of the 
book where 
cited. 


A. I. R. Lahore. 

1937 194 217 

408 243,251 

1936 545 271,282,279 

845 217 

1935 56 271,279 

202 262 

324 262 

401 243,251 

443 273 

613 314 

899 125 

1934 384 419 

979 251 

1933 125 17 

243 133 

397 273 

589 262 

1932 529 273 

1931 491 125 

545 272,273 

1930 77 269,270 

331 243,251,282 

1034 270 

1929 66 270 

195 284 

391 282 

40 9 294 

439 282,284 

667 284 

1928 202 232 

734 269 

1927 391 (0 208 

461 418 

1925 fP.C.) 170 122 

210 40 

1925 29 262 

65 233 

225 254 

385 418,421 

1924 657 16 

690 421 

731 126 

1923 648 ' 421 

673 6,7,51,108,147 

1922 323 121 

( xvii ) 


Vol. 


Page or 
No. 


Page of the 
book where 
cited. 


1921 

44 

270,282 


136 

296,465 

1920 

109 

113 

1919 

436 

140,465 

1916 (P.C.) 59 

272 

Indian Law Reports, Lahore. 

5 

385 

22 

2 

77 

270 

1 

192 

137,267,270 


Punjab Record. 

1919 

55 

439 


108 

22 

1918 

16 

263 


2 (Rev.) 

440 

1917 

4 (Rev.) 

170,440 

1916 

39 

263 


120 

137 

1915 

6 

115 


17 

115 


2 (Rev.) 

175,176 

1913 

8 

138 


79 

137 

1912 

31 

179,190,206 


82 

253 

1911 

7 

126 


12 

263 

1910 

7 

51 

1909 

60 

212 


76 

314 


82 

213 


88 

206,213 

1908 

33 

314 


55 

125 

1907 

87 

126 


93 

206,213 


142 

232,233 

1906 

12 

126 


16 

76 


18 

126 

1905 

14 

28 

1904 

90 

51 

1903 

4 

270 





TABLE OF CASES 


Vol: 

*x\ ■ 


Page or 
No. 


19 

20 

54 

55 
61 
76 
99 

9 

134 


Page of the J 
book where 
cited- 


Vol 


Page or 
No, 


Page of the 
book where 
cited . 


Punjab Record.--c onchl 

.4 (Rev.) 440 

6 (Rev) 263 

1902 26 187 

47' 187 

• v 102 126 

1901 94 187 

103 187 


38 

27 

1913 

1911 

1910 

1906 


14 

2 

All 


Lahore Law Journal. 

27 125 

212 202.295 

Lahore Law Times. 

12 3 43 

15 164 

India Reporter, Allahabad. 


1900 

35 

273 1931 

534 

273 

1898 

82 

440 J1930 

856 

281 

1897 

72 

440 1929 

421 

146,209 

1896 

6 (Rev.) 

170,44 0 J1928 

511 

234 

1895. 

11 (Rev.) 

170,440 11926 

617 

146,209 

1890 

106 

440 1 

264 

269 

1887 

107 

170,440 

136 (l) 

203 

1882 

J32 

213 1925 

587 

262 

1871 

17 

110 I 

467 

269 


20 

110 1923 

48 

37 



1921 

118 

272 


Indian Cases. 

1919 

10 

272 


460 


123 I Indian Law Reports, Allahabad. 


4 

551 

127 I 33 

136 

272 

8 

243 

182 

356 

138 

11 

273 

334 14 

405 

187 

14 

332 

201 12 

203 

35 


856 
207 
26 2 
236 
604 
657 
228 

730 

122 


265 

126 

262 

114 

238 

14 

283 

269 

125 


All India Reporter, Bombay. 
11923 36 273 

Indian Law Reports, Calcutta. 

34 199 273 

Calcutta Weekly Notes. 

5 888 187 

All India Reporter, Madras. 


Punjab Law Reporter 


812 

811 

373 

210 

270 

215 

200 

68 

9 

27 


81,330 

254 

163,283,219 

126 

126 

332 

327,328,330 

22 

121 

51,137 


1928 

28 

37 

|l926 

994 

269 

1923 

606 

124 


Indian Law Reports, Madras 
35 75 213 

Indian Law Reports, Patna. 

8 16 35 

All India Reporter, Peshawar. 

1936 109 270 

4933 1 114 


wnist^ 



PART I 

THE PUNJAB ALIENATION OF LAND 
ACT, 1900 

(ACT NO. XIII OF 1900) 


WNIST/fy 



THE PUNJAB ALIENATION OF LAND ACT, 1900. 
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The question of indebtedness of the agricultural classes in different 
parts of India has attracted the notice of Government from the early times 
of British Rule, and various schemes have been proposed, from time to 
time, with the object of protecting landholders from the effects of debt 
and the consequent loss of their lands. Mr. Justice West, of the Bombay 
High Court, was perhaps the first, in a pamphlet entitled The Land and 
the Law in India , which he published in 1872, to formulate a plan for 
imposing definite limitations on the power to alienate land. The theory 
he propounded was that, although the British Government, had for the 
most part, divested itself of that exclusive ownership in land which had 
been recognized as existing under native rule, still it had retained a right 
of protective ownership, and that, as experience had proved that the 
principle of free trade which had been allowed to spring up was not 
adapted to the present condition of the agricultural population of India, the 
Government ought, in the exercise of its protective right, to impose limita¬ 
tions on the further application of this principle, and to pronounce all land 
to be inalienable except with its consent (I). “ The Government has for 

the most part divested itself of that exclusive ownership which arose from 
the gradual increase in its demands under the native rulers ; but it still has 
that 1 protective ownership ’ without the assertion of which, according to 
the Hindu lawyers, ‘ there can be no certain rule for the protection of 
the subjects \ It is bound too on every occasion to do that which will 
best promote the general welfare ; and finding that the principle of free 
trade in land, which it adopted from the best motives, is not adapted to the 
present condition of the people, it may properly impose such limitations 
on its further application as experience has suggested. The Government 
should pronounce all land held from it to be either inalienable except . with 
its assent, or else subject on all alienation to a re-a$sessment and to the 
levy of a rack rent for the benefit of v the community.” His . proposed 
scheme, broadly, was that the power of assent 6hoiild be delegated to 
Collectors of districts or other local officers, and that only excess land, above 
what was necessary for the comfortable maintenance of the family, should 
be allowed to be alienated or be liable to attachment and sale in execution 
of decrees. ‘ \ * 

In 1875, in consequence of agrarian riots in the Bombay Deccan, a 
Deccan Riots commission was appointed to enquire into the conditions 
Commission, 1875. of the agricultural population of that part of India. It 
was found that indebtedness was common 'among the 


1. See the speech of the Hon’ble Sir Charles Rivaz while introducing the Punjab 
Alienation of Land Bill in 1899, (Government of India Gazette, 1899, Part VI, p 217). 
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eccan ryots and the Commission in their report tried to analyse the 
causes of their indebtedness. Strange although it may seem, yet it was 
realized even at that time that debt was allied to prosperity and poverty 
alike. Previously the ryot's property did not offer security for large 
amounts; his cattle and the yearly produce of his land only being the 
lender’s security. Then came in regular records-of rights in land and cash 
assessment of land revenue, “it was hoped that the permanent title and 
the light assessment granted by the survey settlement would so far increase 
the ryot’s profits, and stimulate his industry that, by degrees he would free 
himself from debt which hung round him The increased production and 
the stimulus to agricultural enterprise did indeed follow as anticipated, 
but debt instead of diminishing, increased. The facilities for recovery of 
debt offered by our Civil Courts had called into existence an inferior class 
of money-lenders dealing at exorbitant rate of interest with the lower 
strata of tbe agricultural poor. As the value of the ryot s title under the 
survey settlement came to be recognized and his eagerness to extend his 
cultivation grew accordingly, a fresh start was given to the money-lender 
in his competition with the ryot for fruits of the soil. The bulk of the 
people were very poor and the capital necessary for extended cultivation 
could only be obtained on the credit of the land and its produce ; existing 
debt left a little margin of profit to the ryot even under the reduced rate 
of assessment. This margin would go but little way to cover his increased 
needs for the stock/seed and assessment of hew cultivation. While his 
return in produce for the first year or two would be but nominal, even the 
most cautious could not be expected to wait for accumulation of profits to 
take up fresh land for fear that the more wealthy or reckless should before¬ 
hand with him ” (l). 

Another cause pointed out of the increase of indebtedness was the 
facility with which the money lending class could command the assistance 
of law in the recovery of debt, and consequent upon that facility, an 
expansion of the ryot’s credit, inducing a number of small and unscrupulous 
capitalists to compete for investments in loans. 

Tiie result of these enquiries was the passing - of the Deccan 
The I^ccan Agri- Agriculturists Relief Act, 1879. By this Act, : village 
culturfsts Relief Registrars were to be appointed before whom agricul¬ 
turists would execute all instruments relating to 
obligations for the payment of money or charges on property, and all 
conveyances and leases ; any deed not thus registered and attested was not 
to be de?med valid. Agriculturists were entitled to demand receipts for 
all payments, as well as yearly statements of accounts, or pass-books in 
which their accounts must be written and attested by the moneylender. 
The Local Government was empowered to appoint village Munsifs , with 


1. Report of the Decoan Ryots Commission, 2876. 
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fisdiction in small suits of which the subject-matter did not exceed 
Rs. 10* Suits of larger values were to be tried by additional subordinate 
judges who, when the defendant was an agriculturist, would as a rule 
enquire fully into the history of the debt, take a separate account of 
princip d and interest, credit the debtor with any money repaid, disallow 
all interest which the court deemed unreasonable, follow, in decreeing the 
amount due, the principle of Hindu Law known as dam dupat % under 
which the interest must not exceed the principal, and fix instalments for 
the payment of the sum decreed. If the decree were for less than Rs. 50, 
the court might discharge the agriculturist at once on payment of as much 
as he was able to pay. If the defendant was found to owe Rs. 50 or 
upwards, the court might treat him as an insolvent, and any agriculturist 
whose debts were of smaller amount could be declared an insolvent on his 
own application. In such a case all claims against him would be called 
in, and the amount to be recovered from him ascertained by enquiry into 
the history of them all. No agriculturist could be arrested or imprisoned 
in execution of a decree for money, nor could his immovable property be 
attached or sold unless it had been specifically mortgaged. In the latter 
case the court might direct the Collector to let the property for a period 
not exceeding 20 years, if thereby a premium could be obtained equal to 
the amount of the secured debt, or otherwise to sell it. If the debts were 
not secured'by mortgage, the court might direct the Collector to manage 
any immovable property (other than houses or buildings) not required for 
the support of the insolvent and his family, for a period not exceeding 
7 years, and the proceeds to be divided among the creditors, 
property was in Collector’s hands, the insolvent was not 
encumber or alienate it. 

The question of agricultural indebtedness was included by the 
Famine Commission of 1878 in the scope of their enqui¬ 
ries and, in their report, they expressed their , views 
on the desirability of protecting agricultural debtors, 
among other means of relief, by imposing restrictions on land transfers 

In 1886, Mr. Thorburn, then a district officer in the Punjab, wrote a 
book on the indebtedness of the Mohammaden landholders 
1 ' m iisalmans U and of the Western Punjab entitled “Musalmans and Money- 
money-lenders in lenders in the Punjab" • In this book he recommended 
among other measures of relief, that it should be made 
illegal in the west of the Punjab for any person deriving profit from shop 
or money-lending to acquire any^ interest in land, excepts in (1) arable or 
pasture land in the immediate vrcipitybf a town or* a‘large village"or (2) in 
manured and irrigated land, elsewhere. “ What we have to do is 'to, stop 
unnecessary borrowing ; to minimize involuntary indebtedness ;• to pres&rve 
to the hereditary peasant proprietors of the Province, the possession of the 
land and o i its fruits ; to simplfy the law of contract, and the procedure 


While any 
allowed to 


Famine Com¬ 
mission of 1878. 
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by which it is administered in our courts ; and, generally, to adapt our 
system of civil justice to the means and capacity of the peasantry : not to 
elaborate—as is the tendency—the system so as to make it profitable and 
comprehensible only to the superior intelligence of money-lenders and legal 
practitioners ” (l). 

Mr, Thorburn’s book attracted the notice of the Secretary of State 
for India and on this he asked for the view of the Government of India. 
The then Lieutenant-Governor, Sir James Lyall, in expressing his views on 
Mr. Thorburn’s proposals, said, that he was disposed to think that it would 
probably be necessary to take steps to check the alienation of lands to 
money-lending classes in the Punjab, but that the remedy suggested by 
Mr. Thorburn, namely, to make it illegal for the moneyed classes to acquire 
lands other than those of two highly artificial description seemed to him 
to be impracticable (2). 

In 1891, a Commission was appointed to report on the working of 
the Deccan Agriculturists’ Relief Act of 1879 and on the 
Further steps desirability of extending a similar measure to other 
lion?' n thC dlie ° provinces. The Government of India in forwarding this 
Commission’s report to the Secretary of State in 1894, 
together with a draft Bill to provide for the relief of the agricultural 
c asses, in which certain changes proposed by the Commission in the 
Deccan Act had been incorporated, remarked that such legislation would 
however, only partially meet the difficulties connected with the general 
problem of agricultural indebtedness ; that remedies of an entirely different 
kind, including measures for further restricting the right of land transfer 
seemed indispensable ; and that this part of the subject would be separately 
and carefully considered. 

Accordingly, a Circular was addressed to Local Governments in 
October, 1895, in which it was said that the Government of India were 
distinctly of opinion that some action in the direction of restriction upon 
the alienability of land was generally advisable, and even necessary, though 
the manner and degree of the restriction must vary from province to 
province. Each Local Government and Administration was requested to 
take the subject into its most careful consideration, and to communicate its 
matured views and definite proposals for action in the direction indicated. 

The reply from the Punjab had been to the following effect— 41 The 
Lieutenant-Governor, Sir Dennis Fitzpatrick, recognized that a point 
might be reached at which the amount of land alienated, and the number of 
proprietors reduced to the condition of tenants or labourers, would 
cons itute a political danger of formidable dimensions, and that where this 


1. Mr. Thorburn’s “ Musalmans and Money-lenders in the Punjab,” p. 98. 

2. See speech of the Hon’ble Sir Charles Bivaz while introducing the Punjab 
Alienation of Land Bill. 
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*anger point was reached, the only remedy was to attack the evil at the 
root by imposing direct restrictions on alienation, for instance, by prohibit¬ 
ing landowners of specified castes or tribes from alienating their ancestral 
lands, without official sanction, beyond their life-time or for a fixed period 
to any person not belonging to those castes or tribes *’ (1). 

The Government of India in communicating to the Punjab Govern¬ 
ment the opinion whicfb.they had formed on the evidence and recommenda¬ 
tions contained in Sir Dennis Fitzpatrick’s minutes and in the reports of 
the Judicial and Revenue' Officers /of the Punjab, referred their belief 
that partial legislation would fail in its object and would produce more 
difficulty and jealousy than legislation of a general character It was 
said that strong case seemed to have been made out for prohibiting all 
permanent alienations of agricultural land, except with the sanction of 
some duly empowered Revenue Officer, and for restricting temporary 
alienation to the term of the alienor’s life, or with the consent of his heirs 
to a maximum period of 15 years. In inviting the Punjab Government to 
consider these proposals, it was suggested that the quickest and easiest 
way of dealing w.th them would be to have them discussed by a Committee 
of selected officers. 

Accordingly, the Lieutenant-Governor formed a strong committee and 
circulated to selected officials and non-officials a series of questions framed 
on the proposals of the Government of India. The proposals of the 
Punjab Committee constituted the foundation of thV scheme wh,idh was 
embodied in the Punjab Alienation of Land Bill, .resulting in the enact¬ 
ment of the Punjab^Alienation of Land Ac t, a lS Q Q. - \\ , 

'The Punjab Alienation of Land-Act, l^O’O, came .into N -force on the 
. , Al . 8th of June, 1901.; It extends to.the whoj\ of fbe Punjab 

enation of Land but power is given to exempt t>y notification any. area. 
Act, 1900. person or clajs , of persons wholly or .partially, from .its 

operation. YlThe only exempted 'district.' is Sun la. except 
the ilaqa of Kotgarh in the Kot ‘Khai Tahsii.' All 'municipal and canton¬ 
ment areas in other districts have been excluded frotii the pperatfons of the 
provisions restricting freedom of transfer. The Act applies to the rights 
of occupancy tenants as well as to those of landowners. It classifies 
alienations as “ permanent "!* and temporary v \ The former includes sales, 
exchanges, gifts, wills and grants of occupancy rights ) the latter mortgages 
and leases.^ 

1 he Act places restrictions on permanent as wel l as tempo rary trans¬ 
fer 5 of ag ricultural land. A permanent alienation of land by a member oFan 
agricultural tribe to any one not belonging to such a tribe in the same 
district requires the sanction of the Deputy. Commissioner. • Only' a gift 
made in good faith for a religious Or< chariiabie purpose and a sale of a 


1. S&e th6 speech of the HotTble Sir Charles Rivfe£ while introducing the Punjab 
Alienation of Land Bill. 
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right of occupancy by a tenant to his landlord are exempted fro n the_ 
“ operafion of jhis Act. 

regards temporary transfers of agricultural land, the Act prescribes 
that a mortgage by a member of an agricultural tribe to a person who is 
not a member of the same tribe or of a tribe in the same group can be in 
only one of the forms laid down in the Act. Any condition in . mortgage 
which is intended to operate by way of condo > :e is null and void. 

Similarly, any member of an agricultural tribe can make a lease or farm of 
bis land to a non-agriculturist only for a term not exceeding 20 years, 
Certain restrictions have also been placed on alienation of or charges on 
produce of land and on sale of land in execution of any decree of any Civil 
or Revenue Court and these will be described hereafter. 

Section 4 of the Act prescribes that 1 the Provincial Government 
shall by notification in the official gazette determine what bodies or persons 
in any district or group of districts are to be deemed agricultural tribes or 
groups of agricultural tribes for the purposes of this Act’. For the present 
all the agricultural tribes in each district, with a few exceptions, have been 
notified as forming a single group. Members of agricultural tribe have, 
therefore, with these few exceptions full powers of selling and buying land 
inter se within the limits of the district in which they own land. 

the expression * laml ’ has also been specifically defined for the 
purpose of this Act, and includ es rights of occu pancy as well as trees 

The Punjab Alienation of Land Act, 1900, as originally enacted has 

been amended by not less than ten Acts from time to 
Further Amend- lf , 

ments of the Fun- time. These amendments are generally more m the 

jab Alienation of mature of rectifying defects in original drafting and 
Land Act, 1900, . . , , ....... 

supplying some omissions pointed out by judicial deci¬ 
sion than any fundamental change in the policy underlying the original Act. 

One of the most important changes brought in the original Act by 
the Amending Act of 1907 was the abolition of the “statutory agriculturist.” 
In the original Act, the expression “agriculturist” was defined as 
meaning a person holding agricultural land who either in his own name 
or in the name of his ancestor in the main line was recorded as the 
owner of land or as an hereditary tenant, or as an occupancy tenant in 
any estate at the first regular settlement, or, if the first regular settle¬ 
ment was made in or since the year 1870, then at the first regular settle¬ 
ment or at such previous settlement as the Local Government may, by 
order in writing, determine. 

This group of “ agriculturists ” was purely artificial. It embraced 
most,' but not all members of notified agricultural tribes, and some 
members of non-agricultural tribes. It followed that a money-lender who 
acquired rights in land before the first regular settlement and was recorded 
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as a landowner or an occupancy tenant in the settlement record then made 
was an “ agriculturist ” for the purposes of the Act. Clause (b) of sub¬ 
section (1) of section 3 (since repealed by the Amending Act of 1907) provided 
that a person who desires to make a permanent alienation of his land shall 
be at liberty to make such alienation where the alienor is a member of an 
agricultural tribe and the alienee holds land as an agriculturist in the 
village where the land alienated is situated. 

1 tovided that, if an agriculturist desires to make a permanent aliena¬ 
tion of land acquired under clause ( b ) he shall not be at liberty to make 
such permanent alienation under this sub-section unless the alienee is a 
member of an agricultural tribe or a person holding land as an agriculturist 
in the village 

Subsequent experience, however, proved in practice that the statutory 
agriculturist was not a necessity for the working of the Act. It was also 
proved that the maintenance of this artificial class was highly inconvenient. 
It was, therefore, abolished by the Amending Act of 1907. 

The Punjab Alienation of Land (Amendment) Act, 1931, added sub¬ 
section (2) to section 16 of the Act. The general policy of the Land Aliena¬ 
tion Act, was to forbid temporary alienations by members of an agricul¬ 
tural tribe to persons not being members of the same tribe or a tribe in 
the.same group, by way of farm or usufructuary mortgage for a period 
of more than twenty years ; and at the time of passing the Act, its framers 
relied partly on statute and partly on established practice in civil law, 
that such a farm or lease as between such parties would not be imposed 
in execution of a decree or in insolvency by order of a Civil Court, A 
Full Bench of the Lahore High Court in 1 Lah. 192 held that a Civil Court 
can in execution of a decree order a temporary alienation of the land of a 
iwjgment-debtor who is a member of an agricultural tribe and that section 16 
of th« Act (as it then stood) prohibits only a sale and not a temporary 
alienation of such land. Following that ruling a learned Judge of the same 
High Court held (A. I. R. 1930 Lah. 331) that an order by a Civil Court 
directing the temporary alienation of land by a member of an agricultural 
tribe for more than 2U years, even if the lease be ordered in favour of 
a person who is not a member of an agricultural tribe, did not contravene 
anyxprovision of the Land Alienation Act. 

. necess <tated amendment of the Act and consequently sub-section 

(2) of section 16 as added by the Amending Act of 1931 provided that 
notwithstanding anything contained in any other enactment for the time 
be.ng in force no land belonging to a member of an agricultural tribe 
shall, in execution of any decree or order of any Civil or Revenue Court 
whether made before or after the enactment of this sub-section, be leased 
or farmed for a period exceeding 20 years or mortgaged in one of the 
forms permitted by section 6’'. 
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It was soon found that it reguired further amending. In Civil 
Reference No. 10 of 1936, the High Court held that in execution 
of a decree, a Civil Court may order temporary alienation of land 
of a judgment-debtor, who, is a member of an agricultural tribe, for a 
full period of 20 years, irrespective of any previous alienations made by the 
judgment-debtor himself, even though the effect of the order is to extend 
the aggregate period beyond 20 years. This interpretation though strictly 
right was not in accord with the intention of the legislature. Sub-section (2) 
of section 16 of the Act was consequently further amended by the Punjab 
Alienatipn of Land (Amendment) Act, 1938, and stands now as at present 
in the Act. 

The Punjab Alienation of Land (Amendment) Act, 1936, added clause 
(#) to section 2 (3) of the Act, thereby including specifically trees standing 
on land ip the definition of ‘ land ’ for the purposes of the Land Alienation 
Act. This was also not an innovation but only a re-statement of the original 
intention of the framers of the Act in specific words necessitated by judicial 
decisions to the contrarv. 


Benami transac¬ 
tions. 


The Punjab Alienation of Land (Second Amendment) Act, 1938, has 
resulted in the addition of seciion 13-A to the Act. As ex¬ 
plained in the Statement of Objects and Reasons, “ the 
main object of the amendment to section 13 is to prevent 
fraudulent transactions and to secure that a benami transfer intended to evade 
the provisions of the Act can be reversed in all cases. This can not be done 
at present, if the alienor has joined in the evasion. Government had hoped 
to cope with the evil by executive instructions : their efforts were, however, 
unsuccessful. The amendment allows possession to be restored by the 
Deputy Commissioner to the original alienor as in cases falling under the 
present section 13’’. 

Other changes brought forth bv this Amending Act are consequ^fial 
to this main provis : on added to the Act. 

Another important change brought in the Act is the addition of 
section 3-A by the Punjab Alienation of Land (Third Amendment) Act, 
1938. This extends to some extent the scope of the original Act. 
“ Experience has shown that agriculturist money-lenders can be as rapacious 
in their methods of compelling their debtors to part with their lands as 
non-agriculturist money-lenders. This Bill is intended to check the 
permanent alienation of land to agriculturist money-lenders by their debtors 
and is a step towards the agriculturist money-lenders being placed for the 
purposes of the Punjab Alienation of Land Act in the same position as 
non-agriculturist in the matter of permanent alienation of land under that 
Act ” (1). 


1. Vide Statement of Objects and Reasons. 
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Execution of 
decrees by attach¬ 
ment and sale of 
agricultural pro¬ 
duce and of land. 


The law dealing with the attachment and sale of agricultural 
produce and of land will be found contained in the Code 
of Civil Procedure, 1908, in the Punjab Land Revenue 
Act, 1887, in the Punjab Tenancy Act, 1887, in the 
Punjab Alienation of Land Act, 1900, and in the Punjab 
Debtors’ Protection Act, 1936 It will be of some 
interest to note the various stages through which it passed, as one of the 
causes of agricultural indebtedness as analysed in the early years was the 
facility with which the money-lending class could command the assistance 
of law in the recovery of debt. 

The sale of agricultural land in execution of a decree has always 
been subject to severe restrictions in the Punjab. At first the sanction of 
Commissioners was sufficient. In 1859 that of the Judicial Commissioner 
was required when the property was ancestral, and not acquired. 
Afterwards the Financial Commissioner became the authority to whom 
sale proceeds had to be submitted. The-direct result of these rules was 
that sales in execution were almost unknown ; the indirect that loans 
without the security of' a mortgage on the debtor’s land were dis¬ 
couraged (l). 

In 1866 a Chief Court was established in the Punjab, and Act VIII 
of 1859, the Code of Civil Procedure of the Regulation 
CMl* procedure. ° f Provinces was extended to it. Until 1877 all the debtor’s 
property was liable to attachment and sale. In that year 
an amended Code of Civil Procedure (Act X of 1877) was passed, and 
among other changes a few insignificant necessaries were exempted by 
section 266 of that Act, corresponding to section 205 of Act VIII of 1859. 
Section 266 of the Code of Civil Procedure, 1882, which repealed the Code 
of .1877, exempted further some particulars from attachment or sale in 
execution of a decree. The Civil Procedure Code of 1882 was repealed by 
the Civil Procedure Code of 1908 (Act V of 1908). 

Clauses (a), (&) and (c) of the proviso .,to section 63 (l) of the Code 
of Civil Procedure, 1908, exempt the following particu¬ 
lars from attachment or sale in execution of »a decree, 
namely : the necessary wearing apparel, cooking 

vessels, beds and bedding of the judgment-debtor, his 
wife and children and such personal ornaments, as in 
accordance with the religious usage cannot be parted with by any 
woman ; 

( b ) tools of artisans, and, where the judgment-debtor is an agricultu¬ 
rist his implements of husbandry and such cattle and seed grain as may, 
in the opinion of the court, be necessary to enable him to earn his livelihood 
as such, and such portion of agricultural produce or any class of agricultural 


Execution of dec¬ 
rees against the 
agricultural pro¬ 
duce and other 
movable property 
of agriculturists. . 


1. See Punjab Land Administrate n Manual , para, 51. 
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produce as may have been declared to be free from liability under the 
provisions of section 61 ; 

(c) houses and other buildings (with the materials and the sites thereof 
and the land immediately appurtenant thereto and necessary for their 
enjoyment) belonging to an agriculturist and occupied by him. 

Clause ip) of the same further lays down that where the judgment- 
debtor is a person liable for the payment of land revenue, any movable 
property which under any law for the time- being applicable to him is 
exempt from sale for the recovery of an arrear of such revenue, shall not be 
liable to attachment or sale in execution of a decree. Section 70 (21 of the 
Punjab Land Revenue Act, 1887, relates to distress and sale of movable 
property and crops for recovery of arrears of land-revenue and runs as 
follows: — 

The distress and sale shall be conducted, as nearly as may be, in 
accordance with the law for the time being in fores for the attachment 
and sale of movable property under the decree of a Revenue Court consti'tu- 
ted under the Punjab Tenancy Act, 1887 : 

Provided that in addition to the particulars exempted by that law 
from liability to sale, so much of the produce of the land of the defaulter 
as the Collector thinks necessary for seed grain and for the subsistence, until 
the harvest next following, of the defaulter and his family, and of any cattle 
exempted by that law, shall be exempted from sale under this section .” 

According to section 88 (2) of the Punjab Tenancy Act, 1887,.the 
provisions contained in the Code of Civil Procedure apply to all proceedings 
in Revenue Courts whether before or after decree. 

In exercise of the powers conferred by section 61 of the Civil 
Procedure Code, 1908, the Punjab Government has further declared that in 
the case of agriculturists the judgment-debtor's entire fodder crops, 
including gram, oats, chari> maize and guarct , one-third or 20 maunds, 
whichever is greater, of food-grains, and one-third of all other crops, shalL 
subject to the provisions of clauses (&) and ip) of section 60 (l) of the Civil 
Procedure Code and of the proviso to section 70 of the Land Revenue Act, 
be exempted from liability’to attachment or sale in the execution of a decree, 
for the purpose of providing, until the next harvest, for the due cultivation 
of the land and for the support of the judgment-debtor and his family. 

Standing crops and trees are exempted from attachment or sale by 
section 10 of the Punjab Debtor's Protection Act as under : 

(/) Standing crops, other th^n cotton and sugaicane, are not liable to 
attachment or sale in the execution of a decree ; 

{#) Standing trees apart from the land on which they stand, are not 
liable to sale in execution of a decree or an order of a court. 




MiNisr^ 


INTRODUCTORY 




Execution of 
decrees by the 
attachment and 
sale or temporary 
alienation of 

revenue paying of 
revenue free land. 


Under section 60 (l) (c), Civil Procedure Code, the houses and other 
buildings with the materials, and sites thereof and the land 
immediately appurtenant thereto and necessary for their 
enjoyment, belonging to an agriculturist and “ occupied 
by him M are exempt from attachment and sale. By 
section 35 of the Punjab Relief of Indebtedness Act, 
1934, for the words “ occupied by him ” the words “ not 
let out on rent or lent co others or left vacant for a period of a year or 
more ” have been substituted. The agriculturist need not necessarily be 
a member of an agricultural tribe. 

Section 16 (1) of the Punjab Alienation of Land Act, 1900 as origi- 
The Punjab Alie- naJiy enacted Provided that no land belonging to a 
member of an agricultural tribe shall be sold in execution 
of any decree or order of any Civil or Revenue Court, 
whether made before or after the commencement of that Act. An excep¬ 
tion was made in the case of the right of Government to recover arrears of 
land revenue or any dues which are recoverable as arrears of land revenue 
in any manner permitted by law. Section 16 as further amended by the 
Amending Acts of 1931 and 1938 stands now as follows 


nation of 
Act, 1900. 


Land 


“ 16- (1) No land belonging to a member of an agricultural tribe shall 
be sold in execution of any decree or order of any Civil or Revenue Court, 
whether made before or after the commencement of this Act. 

(2) Notwithstanding anything contained in any other enactment for 
the time being in force no land belonging to a member of an agricultural 
tribe shall, in execution of any decree or order of any Civil or Revenue 
Court whether made before or after the enactment of this sub-section, be 
leased or farmed for a period exceeding 20 years or mortgaged except in 
one of the forms permitted by section 6. And if the land is already under 
lease, farm or mortgage, fhe period of the lease, farm or mortgage made 
by the court shall not exceed the period, if any, remaining after the total 
period of the existing lease, farm or mortgage is deducted from the period 
of twenty years : 


Provided that the period of any lease, farm or mortgage, made by 
the owner (a) subsequent to the institution of the proceedings which have 
led to the decree or order in execution of which the land is being alienated 
by the court or ( b ) within twelve months, previous to the institution of 
proceedings referred to in (a) above and proved to be of a fraudulent and 
collusive character, shall not be so deducted. 


(3) Nothing in this section shall affect the right of any Government 
to recover arrears of land revenue, or any dues which are recoverable as 
arrears of land revenue, in any manner now permitted by law.” 

The expression “ land ” has the more extended meaning given to it 
by section 2 (3) of that Act. 
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Section 72 (1) of the Code of Civil Procedure, 1908, provides that 
Temporary alie- * where iu any local area in which no declaration under 
nation of land. section 68 is in force (none is in force in the Punjab) and 
the Collector represents to the court that the public sale 
of the land or share is objectionable and that satisfaction of the decree may 
be made within a reasonable period by a temporary alienation of the land 
or share, the court may authorize the Collector to provide for such satisfac¬ 
tion in the manner recommended by him instead of proceeding to a sale of 
the land or sharp. 


If the property falls within the definition of ** land *’ as given in the 

The Punjab Debtor's Protection Act, 1936, and the Civil 

Debtor’s Protec- Court orders that land be attached and alienated tempo- 

tion Act, 1936. _i - . . 

raruy in the execution of a decree for the payment of 

money, the proceedings of such attachment and alienation are to be trans¬ 
ferred in pursuance of section 4 of that Act. Thereupon the Collector shall 
decide the period of alienation which shall not exceed twenty years in the 
case of land owned by a member of a statutory agricultural tribe. Section 5 
of that Act further lays down that such portion of the judgment-debtor’s land 
shall be exempted from temporary alienation as, in the opinion of the 
Collector, having regard to the judgment-debtor’s income from all sources 
except such income as is dependent on the will of another person, is 
sufficient to provide for the maintenance of the judgment-debtor and the 
members of his family who are dependent on him. The Collector will be 
acting judicially when acting under sections 4 and 5. 


The Collector will always be in a position to represent under 
' section 72 (1) of the Civil Procedure Code, 1908, as section 141 of the Punjab 
Land Revenue, Act, 1887, clearly lays down that ‘ orders issued by any 
Civil or Criminal Court for the attachment, sale or delivery of any land or 
interest in land, or for the attacbmet and sale of the produce of any land, 
shall be addressed to the Collector or such Revenue Officer as the Collector 
may appoint in this behalf, and be executed by the Collector or that officer 
in accordance with the provisions of the law applicable to the court issuing 
the orders and with any rules consistent therewith made by the Financial 
Commissioner with the concurrence of the High Court and the previous 
sanction of the Local Government’. 


As regards issuing of warrant of arrest against the judgment-debtor, 

Warrant of arrest section 34 of * he Punjab Relief of Indebtedness Act, 1934, 
states that * notwithstanding anything to the contrary 
contained in any other law for the time being in force, no judgment-debtor 
shall be liable to arrest for default in the payment of any money due under 
a decree unless the court is satisfied that the judgment-debtor has, without 
just cause, contumaciousy refused to pay the amount of the decree, in whole 
or in part within his capacity to make payment : 
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Provided that the court shall before issuing a warrant of arrest, 
give an opportunity to the judgment-debtor to show cause against its 
issue : 


Provided further that when a court has power under the law to order 
a temporary alienation of the land of a judgment-debtor in execution of a 
decree, the court shall not for the purpose of this section take into account 
the value of any such temporary alienation in considering the capacity of 
the judgment-debtor to pay : and 

Provided further, that save in so far as is otherwise provided in this 
section the court in considering the capacity of the judgment-debtor to pay 
shall take into consideration the value of the property of the judgment- 
debtor only to the extent to which a Civil Court can dispose of it under the 
law in execution of a decree.” 


The Punjab Alienation of Land Act, 1900 

(Act No. XIII of 1900)* 

PASSED BY THE GOVERNOR-GENERAL OF INDIA 
IN COUNCIL 

(Received the assent of the Governor-General on the 
19th October, 1900). 

As amended by 

The I unjab Alienation of Land (Amendment) Act, 1907 (Punjab Act 
I of 1907). 

Act XVIII of 1919. 

The Devolution Act, 1920 (XXXVIII of 1920). 

I he Punjab Alienation of Land (Amendment) Act, 1931 (Punjab 
Act I of 1931). 

I he Punjab Alienation of Land (Amendment) Act, 1936 (Punjab 
Act VII of 1936). 

The Government of India (Adaptation of Indian Laws) Order, 1937. 

The Punjab Alienation of Land (Amendment) Act, 1938 (Punjab 
Act II of 1938). 

The Punjab Alienation of Land (Second Amendment) Act, 1938 
(Punjab Act X of 1938). 

The Punjab Alienation of Land (Third Amendment) Act, 1938 
(Punjab Act V of 1938). 

1 he Punjab Alienation of Land (Fourth Amendment) Act, 1938 
(Punjab Act VIII of 1938). 

An Act to amend the Laic Relating to Agricultural 
Land in the Punjab. 

hereas it is expedient to amend the Law relating 
to agricultural land in the Punjab; it is hereby 
enacted as follows: — 

To amend the law relating to agricultural land in the Punjab 

The causes which led to the passing of the Punjab Alienation of 
Land Act, XIII of 1900, have already been described in the Introduction to 


I*or Statement of Objects and Reasons see Gazette of India , 1899, part, v, 
p. 135 ; for Report of the Select Committee, see ibid., 1900, part, v, p. 91 ; and for further 
Report, see ibid, p 107 ; for Proceedings in Council, see ibid,, 1899, part, vi, p 216 and 
ibid,, 1900, pp. 168, 177 and 193. 
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this book. The Punjab is essentially an agricultural ’country, one-half 
of which is owned and tilled by peasant landowners. The majority of 
owners’ holdings in the plains are less than ten acres ; in the hills they are 
mostly under three acres. There are two grave economic dangers which 
beset the ownership of land in small parcels by peasant proprietors. The 
first of these is the reduction, of the size of many holdings below an area 
sufficient to support a family in comfort. This is due to the operation of 
the law of inheritance under which sons, on the death of their father, each 
take equal share of the family land. The second and more serious danger 
as recognised even by the early Administrators in the Punjab, was the 
transfer of land by sale and mortgage to those whose outlook on life 
prevented them from cultivating it with their own hands. 


As observed in the Introduction , the policy of moderation and 
fixation of the land revenue began to make land attractive as an investment. 
“The moderation of the demand made the ownership of land a source of 
income. The peasant proprietor found his credit rapidly expanding* 
The old system of limited borrowing on the security of crops, cattle and 
ornaments was supplanted by one of extravagant borrowing on the security 
of the land’’ (l). The result of this was that sales and mortgages of land to 
money-lenders became a feature of village life. The social and political 
evils springing from the expropriation of the old land-owning classes came to 
be keenly felt. It was accepted that the root of the evil was to be found 
in the inflation of the peasant owners’ credit, and that the only hope of 
checking it lay in lessening his powers of borrowing by imposing legal 
restrictions on the sale and mortgage of land. This policy was embodied 
in the Punjab Alienation of Land Act, XIII of 1900. 

“The measures taken at various times for the protection of the 
laridowners of the Punjab may be classed under the heads— 

{a) The legal enforcement of the custom of pre-emption. 

(b) The restriction of transfers by land-owners belonging to 

agricultural tribes ; 

(c) Tlie- exemption from sale in execution of‘decree of land and 

other property of hereditary agriculturists” (2). 

“ There used to be an old rule which required the sanction of the 
Commissioner to the transfer to a stranger of a share of land in a village 
community. It was more a device to ensure that reversioners had an 
opportunity of exercising their right, of pre-eruption than an attempt to 
restrict freedom of contract. Mr. Cust, in 1860, explained it as follows— 

. “The right of pre-emption is not to be evaded; the sanction of the 


1. Punjab Land Administration Manual, page 4. 

2. Ibid., para. 3 5. 
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ommissioner must precede all such mutations and within a period of three 
months from the transfer taking place or being ■ known to the parties 
concerned, the validity of the transfer may be disputed by a regular 
revenue suit under paragraph 11, Part I, Chapter XIII, of the Punjab 
Civil Code/* 


The rule was retained in the instructions on mutation procedure 
under the first Punjab Land Revenue Act, XXXIII of 1871. But it 
was there directed that ‘ if the transferee has obtained possession and 
no suit for pre-emption is brought within the term of limitation, or if such 
suit, when brought, is dismissed, mutation of names shall be sanctioned. 
This may have had some effect in discouraging transfers to strangers, the 
tendency being to regard a transaction of the sort as incomplete till it had 
been recognized by an entry in the record-of«right>s ,, (l). 


Objects of the Punjab Alienation of Land Act, 1900 


“The object of this measure is to place restrictions ori the transfer 
of agricultural land in the Punjab with a view to checking its alienation 
from the agricultural to the non-agricultural classes. 


The expropriation of the hereditary agriculturist in many parts 
of the Province through the machinery of unrestricted sale and mortgage 
has been regarded for years past as. a serious political danger. It is 
recognized that the danger is accompanied with bad economic results, that 
it is increasing and that, if not arrested, it will grow to formidable 
dimensions. It is also recognized that the idea of a free transferable 
interest in land which is at the root of the trouble, is of comparatively 
modern origin and is contrary both to the existing practice in most Native 
States and to the traditions and sentiment—if no longer to the practice—of 
the people of the Punjab. After the most careful consideration of the 
subject in communication with the Local Government and Her Majesty’s 
Secretary of State, the Government of India have come to the conclusion 
that direct remedial measures must be undertaken” (2). 


The objects of the Punjab Alienation of Land Act are to encourage 
thrift, prevent the extravagance which excessive credit suggests' and facili¬ 
tates and protect the ignorant zamindars against the viles of the money- ^ 
lenders (3). 


“The chief object of the Act is to prevent agricultural land passing 
prematurely out of the hands of the old established agricultural classes of 



1‘ Punjab Land Administration Manual, para. 23. 

- V ide ‘Statement of Objects and Hensons ; ’ See The Gazette of India, 1890 

part v., p. 135. 


1 Per Sir Lew is Tapper in Sukhbashi Pam v A.kbav Shah « 6 P. R. 1903 

(Rev,). pp.' 17-18. 

♦ 
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the Province” (i). The objects of the Alienation Act are “to restrict as 
much as possible the permanent alienation of their lands by peasant 
proprietors, to prevent the acquisition of these lands by non-agriculturists 
and to do this without at the same time, unduly limiting the credit on which 
the peasants depend for the means of cultivation” (2). 

It was observed by Agha Haider J. in Thakar Das v. Roshan 
Din (3) The Punjab Alienation of Land Act is an extremely beneficial 
measure and was intended primarily to protect land belonging to members 
of the agricultural tribes who form the backbone of the population and 
contribute mainly to the revenues of this Province. It was in order to 
prevent their lands from passing into hands of non-agriculturists that this 
Act was passed and it is the duty of the Courts to administer it in a generous 
and liberal spirit and to see that its useful and beneficial provisions are not 
whittled down by any legal quibbles.” 

Preliminary. 

- 1. (1) This Act may be called the Punjab Aliena- 
Short title, extent tion of Land Act, 1900. 

and commencement. 

(2) It extends to all the territories for the time 
being administered by the * Lieutenant-Governor of the 

Punjab ; and 

* 

(8) It shall come into force on such day as the 
Governor-General in Council may, by notification in 
the Gazette of India, direct. 

NOTES . 

(i) “For the time being” means for the present. Thus the Act 
extends to all the territories which are at present administered by the 
Governor of the Punjab. 

(ti) In November 1901, the district of Hazara, Peshawar and 
Kohat, the Bannu and Marwat tahsils of Bannu, and the Trans-Indus 
part of Dera Ismail Khan with the exception of the Vehoa ilaka, were 
separated from the Punjab and formed into the North-West Frontier 
Province. On the 1st October, 1912, when the capital of India was 
removed to Delhi, the Delhi tahsil and the Mahrauli thana of Ballabgarh 
were separated from the Punjab and formed into the Delhi Province (4). 




1. Sea speech of Sir Charles Rivaz on the Pre-emption Bill. 

2. Financial Commissioner’s Circular Letter No. 3441, dated 5th June, 1901, 

para 6. ' 

3. A. I. R. 1933 Lah. 397, p. 398=141 I. C. 634 = 34 P. L. R 523. 

4. See Punjab Settlement Manual, para.. 14-A. 

To be constructed now as "Governor of the Punjab”, see S- 31 of the General 
Clauses Act. 1897 (X of 1897). 









MINISr^ 


Fjl.J PRELIMINARY 

{iii) 1 his Act is also applicable to the North-West Frontier Province 
with certain modifications. North-West Frontier Province Law and 

Justice Regulation, 1901 (VII of 1901): Appendix /.] 

(iv) The Act is also applicable to the Delhi Province. [See the Delhi 
Laws Act, 1912 (Act XIII of 1912), and the Delhi Laws Act, 1915 (Act VII 
of 1915), Appendix II ] 

SUB-SECTION ( 3 ). 

M The Punjab Alienation of Land Act, 1900 (XIII of 1900) came 
into force on the 8th June 1901 —vide Gazette of India Notification No. 
1243, dated the 8th June, 1901. 

(vi) The Punjab Alienation of Land (Amendment) Act, 1907 (Act 
I of 1907), came into force on 9th May, 1907, the date on which the assent 
of the Governor-General was first published in the Punjab Gazette . 

.(vii) The Punjab Alienation of Land (Amendment) Act 1931, Punjab 
Act I of 1931) received the assent of His Excellency the Governor on the 
27th May, 1931, and that of His Excellency the Viceroy and Governor- 
General on the 23rd June, 1931, and was first published in the Punjab 
Gazette Extraordinary of the 1st July 1931. It came into force at once 
vide — Section 1 (2) of the Act. 

[viii) The Punjab Alienation of Land (Amendment) Act, 1936, 
received the assent of the Governor on the 19th November, 1936, and of the 
Governor-General on the 21st December, 1936. 

[ix) The Punjab Alienation of Land (Amendment) Act, 1938, (Punjab 
Act No. II of 1938) received the assent of HVs Excellency the Viceroy 
and Governor-General on the 20th May, 1938, and was first published in 
the Punjab Gazette Extraordinary of the 16th June 1938. 

U) The Punjab Alienation of Land (Second Amendment) Act, 1938, 
(Act No. X of 1938) came into force on 1st of June, 1939 —vide Punjab 
Government Notification No. 2649-R, dated the 12th May, 1939. 

(xt) The Punjab Alienation of Land (Third Amendment) Act, 1938, 
(Act No. V of 1938) came into force on 1st of June, 1939 —vide Punjab 
Government Notification No. 2651-R, dated the 12th May, 1939. 

(xii) The Punjab Alienation of Land (Fourth Amendment) Act, 1938 
(Act No. VIII of 1938) came into force on the same day on which the 
Punjab Alienation of Land (Third Amendment) Act, 1938 came into force 
viz . 1st June 1939 ,—vide Section 1 (2) of Act No. VIII of 1938. 

Act not retrospective. 

The Punjab Alienation of Land Act has no retrospective effect, and 
rights acquired prior to the passing of that Act are not controlled by its 
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provisions (I). Where the right to claim the land in dispute had accrued 
to the plaintiff before the Land Alienation Act came into force, the sub¬ 
sequent passing of the Act could not deprive him of the vested rights under 
the sale deed which was found to have been completed on 31st May, 
1899 (2). 

In Ram Lai Singh v. Nanag Ram (3) Har Narain Rajput was the 
original owner of 10 hiswas of land. Of these he had, before 1899, mort¬ 
gaged 5 biszvas with Lad Khan etc. Meos and the remaining 5 biswas with 
Babaru Mai respondent. On 13th June, 1899, Har Narain executed a fresh 
deed of mortgage in favour of Baharu Mai of the entire 10 biswas for, 
Rs. 8,000 out of which Rs. 3,000 was to be paid to Lad Khan etc prior 
mortgagees of half of the land. This mortgage was, in the first instance, 
without possession and the mortgage money was to carry interest at fourteen 
annas per cent per mensem, payable six-monthly. It was, however, stipu¬ 
lated that if default was made in payment of interest for two successive 
half years the mortgagee would be entitled to take possession of the mort¬ 
gaged property. There was a further stipulation that if the mortgagor failed 
to redeem the mortgage within eight years the mortgagee would become the 
owner of the property. 

In June 1901, the Punjab Alienation of Land Act, came into force 
under S. 10 of which the term as to mortgage by way of conditional sale 
was held to be illegal. This matter was brought to the notice of the 
Deputy Commissioner and he by his order dated the 10th May, 1904, 
struck out the aforesaid condition. 

The mortgagor made default in payment of interest for two successive 
half-years, and on 29th June, 1903, the mortgagee instituted a suit for 
possession of the entire 10 biszvas in lieu of Rs. 10,121-14*0 which was 
stated to be the amount due. as principal and interest on foot of the mort¬ 
gage. In this suit a decree was passed by the District Judge on 29th July, 
1904, on a compromise which had been presented to him by both the 
parties. The terms of this compromise were that the mortgagee relinquish¬ 
ed his claim in respect of 2\ biswas of the mortgaged property and was 
given possession as’ mortgagee of biszvas in lieu of Rs. 9,662-8-0 out of 
which Rs. 3,000 was to be paid by the decree-holder, Baharu Mai, to 
Lad Khan etc. the prior mortgagee of 5 biszvas. This decree was duly 
executed and Baharu Mai was shown in possession as mortgagee. 

About twenty-five years later, on 27th May* 1929, the sons of Har 
Narain filed an application before the Deputy Commissioner alleging that 
the decree of 29th July, 1904 contravened the provisions of the Punjab 

* : [ * ; : “ Tr 

1. A. I. R. 1923 Lah. 673-76 I. C. 135. 

2. Sundar Lai v. Ram Singh -10 R R: 1907-5 P. L R. 1908. 

3 A. I. R 1930 Lah. 322-11 Lah 549^121 I C. 751 ; 33 All. 356 and S P. R~ 
1913 relied on. 
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Alienation of. Land Act, inasmuch as it put the decree-holder, who 
is not a member of an agricultural tribe, in possession of land 
without any limits of time. It was contended that as the Act was 
in force in 1904 the mortgagee could be given possession for a period of 
20 years.only at the expiry of which the principal and interest ought to be 
considered to have been 'fully paid off. The Deputy Commissioner thereon 

applied to'the Court under S. 2 1 -A of the Act to revise 4he decree. 

« 

Held :* that the real point depended upon, the question whether the 
compromise and the decree passed thereon amounted to a new alienation or 
they merely gave effect to antecedent rights which existed under the 
mortgage transaction of 1899. The terms of the mortgage deed of 1899 
arid the proceedings of 1904 clearly showed that in the suit of 1904 the 
mortgagee sought the assistance of the Court to enforce a right which had 
been conferred on him by the mortgage transaction and the decree merely 
gave effect to it. His right to recover possession as mortgagee was not in 
any way affected by the Punjab Alienation of Land Act, and the Court in 
enforcing it did not in any way contravene its provisions. The compromise 
proceeded on the assumption that there was an antecedent title* of some * 
kind in the parties and no new rights came into existence. Mere relinquish¬ 
ment by a promise of a portion of his pre-existing rights does not amount 
to new alienation. 

If under a compromise, the title passed to the creditor before the 
Punjab Alienation of’Larid Act came into force, the Act will, have no 
retrospective effefct (1). 

See also notes under Sections 9, 10 and 16 of the Act. 

Notification under section 4 of the Act declaring a tribe an agri¬ 
cultural tribe has no retrospective effect. 

Section 4 of the Punjab Alienation of Land Act, 1900, lends no 
colour to the agreement that a tribe can be held “agricultural” for 
the purposes of this Act before actual Notification in the Gazette takes 
place or that such a Notification has retrospective effect (2). 

See also notes under Section 9. 

Instrument executed before the coming into force of the Land 
Alienation Act unaffected by that Act, though registered subse¬ 
quently — Section 47 of the Indian Registration Act. 

In the case of documents compulsorily registrable under Section 
17 of Act XVI of 1908 (Indian Registration Act) the transaction to 


1. See Karori Mai v. Ramji Lai- K. I. R. 1921 Lah. 9 = 2 Lah. 53 (F. B.) = 60 
P L. R. 1921=59 1. C. 812 = 3 L. L. J. 68 ; Must. Umrao Bibi v. Ham Kislien = 
A. I. R. 1932 Lah. 281 = 13 Lah. 70=137 I. C. 820 = 33 P. L. R. 1003. Debi Sakai v. 
Ramji Lai- 56 P. R. 1918 was disapproved in A. I. R. 1921 Lah. 9. 

2 Mohammad Khan v. Sardar- 7 P. R. 1910=49 P. L R. 1910; See also 
A. 1. R. 1923 Lah. 673 = 76 I. C. 135, 
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which they relate cannot be deemed to be complete unless and until 
such documents are duly registered. If, however, such a document is 
subsequently registered, it will operate from the date of its execution 
and not from the date of its registration (Section 7 of Act XVI of 1908), 
and consequently, if executed before the 8th June, 1900, will not be 
affected by the provisions of the Punjab Alienation of Land Act, XIII 
of 1900 (1). ' > 


2. In 

Definitions. 


this Act, unless there is anything repug¬ 
nant in the subject or context— 


(1) Repealed by Punjab Act I of 1907, Section 2 (1), 

(2) all expressions which are defined by Section 
4 of the Punjab Tenancy Act, 1887, or by Section 
3 of the Punjab Land Revenue Act, 1887, shall sub¬ 
ject to the provisions of this Act, have the meanings 
assigned to them in the said sections respectively; 
and the expressions “record-of-rights” and “annual 
record’’ shall have the meanings assigned to them 
respectively in Chapter IV of the said last-mentioned 
Act. 


(3) the expression “land” means land which is 

vi.pt . occupied or let for agr icultural purposes or for 

purposes, subservient to agriculture or for pasture, and 
includes— 



(p) the sites of buildings and other structures 
on such land; 


(b) a share in the profits of an estate or hold¬ 
ing i . 

(c) and dues or any fixed percentage of the land 
revenue payable by an inf er ior landowner 
to a superior landowner; 

^ M.'-. 

jr* 

(d) 1 ^- a right to receive rent.; 

(e) any right to water enjoyed by the owner 

or occupier of land as such ; 

(/■) Vany right of occupancy. 


1. Financial Commissioner’s Standing. Order No. 1, para. 7. 
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*(g) all trees standing on such land ; 

(4) the expression “permanent alienation” includes 
sales, exchanges, gifts, wills and grants of occupancy 
rights. v. 

(5) 1 the expression “usufructuary mortgage” means 
a mortgage by which the mortgagor delivers posses¬ 


sion of the 
authorizes 


meat of th 


pr 


and 

oT~ interest 


mortgaged 


l and to th e m ortgagee and 
lim to retain such possession untill pay- 
mortgage-mBney, and to receive the x'ents 


of the land and to appropriate them in iieu 
or in payment of the mortgage-money or 
lieu of interest and partly in paym ent of 


partly in 
mortgage-money ; 

(6) the expression ^‘conditional sale” includes 
any agreement whereby in default of payment of the 
mortgage-money or interest at a certain time the 
land will bo absolutely transferred to the mortgagee. 

+ [(7) “Alienor” includes any person transferring an 
interest in land bv sale, exchange, gift, will, mortgage, 
lease or farm, and lawful heirs and successors of any 
such person ; and 

(8) “Deputy Co'mmissioner” shall be deemed to 
be a Revenue Officer within the meaning of Sections 
19, 20 and 21 of this Act and shall include any officer 
specially appointed by the Provincial Government to 
perform the duties of a Deputy Commissioner for the 
purposes of sub-sections (2) and (8) of Section 4, Section 
13-A, Section 13-B and Section 13-C of this Act; 

Provided that the Provincial Government shall 
not appoint for this purpose an officer below the rank 
of an Assistant Collector, first grade], 

SUB SECTION (1). 

Sub-section (I) —Repealed by the Punjab Alienation of Land 
(Amendment) Act, 1907 (Act 1 of 1907). 

Sub-section (1) of the Act before repeal defined “agriculturist ’ 
as follows:— 


*Added by the Punjab Alienation of Land (Amendment) Act, 1936 (Punjab 
Act VIr of 1936) S. 2 (3). 

fAdded by the Punjab Alienation of Land (Second Amendment) Act, 193S 
(Punjab Act No. X of 193S) S. 3. 
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‘The expression “agriculturist” means a person holding agricultural 
land who either in his own name or in the name of his ancestor 
in the main line was recorded as the owner of land as a hereditary 
tenant or as an ocupancy tenant in any estate at the first regular 
settlement, or, if the first regular settlement was made in or since the 
year 1870, then at the first regular settlement or at such previous set¬ 
tlement as the Local Government may, by order in writing, determine; 

‘Provided that if since the making of any such settlement, a Civil 
Court or other competent authority has before the commencement of 
this Act decided that any person was wrongly included in or omitted 
from the record thereof or that any right recorded in the record is 
erroneously stated, this definition shall be construed with regard to such 
decision : 

‘Provided also that the Local Government with the previous sanc¬ 
tion of the Governor-General in Council, may, by notification in the 
local ^official Gazette, extend or restrict this definition so as to include or 
exclude any persons or classes of persons in any part of the territories to 
which this Act extends ’ 

At the same time, Section 4 of the Act provided that ‘The Local 
Government shall, by notification in the local official Gazette-published 
with the previous sanction of the Governor-General in Council deter¬ 
mine what bodies of persons in any district or group of districts are 
to be deemed to be agricultural tribes or groups of agricultural tribes 
for the purposes of this Act/ In the face of it, definition of agri¬ 
culturist” was more or less redundant and did not serve any useful 
purpose, and was consequently repealed by Section 2 (l) of the Punjab 
Alienation of Land (Amendment) Act, 1907 (Punjab Act I of 1907). 

See also notes under Section 4 . 

SUB-SECTION (2). 

For facility of reference, the expressions which are used but not 
defined in the Punjab Alienation of Land Act but which are defined 
by section 4 of the Tenancy Act, 1887, and by Section 3 of the Punjab 
Land Revenue Act, 1887, and the expressions “record-of-rights” and 
“annual record” as defined in Chapter IV of the Punjab Land Reve¬ 
nue Act, 1887, are reproduced below :— 

^Estate” means any area— 

(a) for which a separate record-of-rights has been made ; or 

(b) which has been separately assessed to land-revenue or would 
have been so assessed if the land-revenue had not been released, 
compounded for or redeemed ; or 

(c) which the Local Government may by general rule or special 
order, declare to be an estate (1). 



1. The Punjab Land Revenue Act, 1887. S. 3 (1). 
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“Holding” means a share or portion of an estate held by one 
land-owner or jointly by two or more land-owners (1). 

“ Land-revenue ” includes assigned land-revenue and any sum 
payable in respect of land, by way of quit rent or of commutation for 
service, to the Government or to a person to whom the Government 
has assigned the right to receive the payment (2). 

“ Rates and cesses ” means rates and cesses which are primarily 
payable by land-owners, and includes— 

(a) (Repealed by Act XII of 1891 .) 

(b) the local rate, if any, payable under the Punjab District Boards 
Act, 1883, and any fee leviable under Section 33 of that 
Act from land-owners for the use of or benefits derived from 
such works as are referred to in Section 20, clauses (i) and (j) 
of that Act ; 

(c) any annual rate chargeable on owners of lands under Section 
59 of the Northern India Canal and Drainage Act, 1873; 

id) the Zaildari and village-officers cesses, and 

(e) sums payable on account of village expenses (3). 

Agricultural year means the year commencing on the six¬ 
teenth day of June, or on such other date as the Local Government 
may by notification appoint for any local area (4). 

Tenant ” means a person who hulds land under another person, 
and as, or but for special contract would be liable to pay rent for 
that land to that other person ; but it does not include— 

(a) an inferior laud-owner, or 

(b) a mortgagee of the rights of a land-owner, 

(c) a person to whom a holding has been transferred, or an estate 
or holding has been let in farm, under the Punjab Land Rev¬ 
enue Act, 1887, for the recovery of an arrear of land-revenue 
or of a sum recoverable as such an arrear, or 

(dj a person who takes from the Government a lease of unoccupied 
land for the purpose of sub-letting it (5). 


Landlord means a person under whom a tenant holds land, 
and to whom the tenant is, or but for a special contract would*be, 
liable to pay rent for that land (6). 



1. The Punjab Land Revenue Act, 1887, S. 3 (3). 

2. Ibid., S. 3 (6). , ' • 

3. Ibid., S. 3 {a) ; The Punjab Tenancy Act, 18S7, S. 4 (11). 
4 The Punjab l^and Revenue Act, 1887* S. 3 (14) 

■5. The Punjab Tenancy Act, 1£87*S. 4 (5) 

S. v <f (b)L . s 
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“ Tenancy ” means a parcel of land held by a tenant of a landlord 
under one lease or one set of conditions (l). 

“ Rent ” means whatever is payable to a landlord in money, kind 
or service by a tenant on account of the use or occupation of land held 
by him (2). 

44 Revenue Officer ” or ■ * Revenue Court ” means a Revenue Officer 
or Revenue Court having authority under this Act to discharge the function 
of a Revenue Officer or Revenue Court as the case may be, under that 
provision (3). 

“ Legal Practitioner ” means any legal practitioner within the 
meaning of the Legal Practitioners Act, 1879, except a tnukhtar (4). 

Improvement ” means with reference to a tenancy, any work 
which is suitable to the tenancy and consistent with the conditions on 
which it is held, by which the value of the tenancy has been and continues 
to be increased, and which, if not executed on the tenancy, is either executed 
directly for its benefit, or is, after execution, made directly beneficial to it (5). 

Explanation 7.— It includes, among other things,— 

(a) the construction of wells and other works for the storage or 

supply of water for agricultural purposes ; 

( b ) the construction of works for drainage and for protection against 

floods ; 

(c) the planting of trees, the reclaiming, enclosing, levelling and 

terracing of land for agricultural purposes and other works of 

a like nature ; 

(d) the erection of buildings required for the more convenient or 

profitable cultivation of a tenancy ; and 

( e ) the renewal or reconstruction of any of the foregoing works, or 

such alterations therein, or additions thereto, as are not of the 

nature of mere repairs and as durably increase their value; 

But it does not include such clearances, embankments, levellings, 
enclosures, temporary wells and water-channels as are made by tenants in 
the ordinary course of cultivation and without any special expenditure, or 
any other benefit accruing to land from the ordinary operations of 
husbandry; 


1. The Punjab Tenancy Act, 1887, S. 4 (8). 

2. Ibid., S. 4 (3). 

3. Ibid., S. 4 (14) ; The Punjab Land Revenue Act, 1887, S. 3 (12). 

4. The Punjab Tenancy Act, 1887 : S. 4 (16) ; The Punjab Land Revenue Act 1887, 

S. 3 (13). 

5. The Punjab Tenancy Act, 1887, S. 4 (19). 
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Explanation II— A work which benefits several tenancies may be 
deemed to be, with respect to each of them, an improvement. 

Explanation 111.--\ work executed by a tenant is not an improve¬ 
ment if it substantially diminishes the value of any other part of his land- 
lord’s property. 


“ Record-of-rights ” for an estate shall include the following 
documents, namely:— 

(a) statements showing so far as may be practicable — 

(*) The persons who are landowners, tenants or assignees of land- 
revenue in the estate, or who are entitled to receive any of the rents, 
profits or produce of the estate, or to occupy land therein; 

(ii) the nature and extent of the interests of those persons, and the 
conditions and liabilities attaching thereto; and 


ini) the rent, land-revenue, rates, cesses or other payments due from 
and to each of those persons and to the Government ; 

(b) a statement of customs respecting rights and liabilities in tfie 

estate ; 

(c) a map of the estate ; and 

(it) such other documents as the Financial Commissioner may, with 
the previous sanction of the Local Government, prescribe (l). 

Notification No. 1686—R, dated the 9th June , 1926 — 

In pursuance of the provisions of clause (rf) of sub-section (2) of 
Section 31 of the Punjab Land Revenue Act, 1887, the Financial Com¬ 
missioner, with the previous sanction of the Local Government, is pleased 
to prescribe that the record-of-rights for an estate shall include a document 
recording the parentage, caste and residence of the persons described in 
paragraph (l) of clause (a) of the said sub-section, provided that 
if such parentage, caste and residence are entered in any document 
prepared in accordance with clause (a) of the said sub-section, a separate 
document need not be prepared for the purpose of this prescription. 

Annual Record ” is a yearly edition of the record-of-rights 
amended in accordance with the provisions of Chapter IV of the Punjab 
Land Revenue Act (2). 


oee notes under Sections 3 and 4 of the Author’s *Commentaries on 
the Punjab Land Revenue Act , 1881, and the Punjab Tenancy Act , 
1887 , respectively. 


\ 


SUB-SECTION (3) 

Definition of “Land —meaning and scope. 

Land as defined by this Act means land which is not occupied 


1. The Punjab Land Revenue Act, 1887, S. 31. 

2. Ibid, S. 33. 
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as the site of any building in a t ow n or village and is occupied or is let 
for agricultural purposes or for jnjrj subservient to agriculture or for 
pasture, and includes — 

(а) the sites of buildings and other structures on such land ; 

(б) a share in the profits of an estate or holding ; 

(c) any dues or any fixed percentage of the land revenue payable by 
*" an inferior land-owner to a superior land-owner ; 

\Jfd) a right to receive rent ; 

. ($) any right to water enjoyed by the owner or occupier of land as 
such; 

(/) any right of occupancy ; and 
isty) all trees sta nding on such land. 

Thus, in order that land should fall within the definition of land as 
contemplated by this Act, two factors are essential to be proved, viz. — 

* (k) that it should be laj i(i^5S±Lic.tlJs not occupied as the site of airy 
building in a town or village, and 

(2) is occupied or has been.let.for. ..^ricultural purposes or for 

purposes subservie nt to agriculture or for pasture. u, *~ 

Unless both the factors are proved, it cannot be held to be “land” 
xor the purposes of this Act. 

The word “includes’' extends the scope of the term “land” for the 
purposes of this Act so as to cover the things as well as the rights mentioned 
in clauses (a) to (g) above. It has been held in Official Assignee Bombay 
v* Firm of Chandulal Chimanlal (l) that when in an interpretation 
clause, it, is stated that a certain term “includes” so and so, the meaning is that 
the term retains its ordinary meaning and the clause enlarges the meaning of 
the term and makes it include matters which the ordinary meaning would 
not include. 

‘Land” as defined under the Punjab Tenancy Act, 1887 and 
the Punjab Pre-emption Act, 1913. 

The definition of “land” as given here is wider than that given in 
section 4 (l) of the Punjab Tenancy Act, 1887, which runs as follows :— 

“Land” means land which is not occupied as the site of any building 
in a town or village and is occupied or has been let for agricultural 
purposes or for purposes subservient to agriculture or for pasture, and 
includes the sites of buildings and other structures on such land. 

And, according to clause (l) of Section 3 of the Punjab Pre-emption 
Act, 1913— 


1. 76 I, C. 657. 

% Seth Karori Mai ' 


WcQbftwa =5 A. I. K. 1923 Lah. 462 (11)—83 I. C. 171. 
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Agricultural land” shall mean land as defined in the Punjab Aliena¬ 
tion of Land Act, 1900 (as amended by Act I of 1907), but shall not 
include the rights of a mortgagee, whether usufructuary or not, in such 
land. 

Not occupied as the site of any building in a town or 
village.” 

I his expression shows that the definition of land appears to expressly 
exclude the whole of the buildings in the abadi deh , and in fact all 
buildings of any sort or description. Does it include the sites, as 
distinguished from the buildings, which are used for agricultural purposes 
or for purposes subservient to agriculture or for pasture, or the sites on 
which buildings subservient to agricultural purposes are erected ? 
Obviously it does. The same remarks would apply to sites in a town. 

The view that because the property is entered as land in the revenue 
records it comes within the definition of “land” is wrong. Where the land 
is neither occupied nor has been let for agricultural purposes or purposes 
subservient to agricultural purposes or for pasture but is occupied, as the 

site of a building in a village, the definition of ‘land’ as under this Act does 
not apply (l). 

Similarly, the mere fact that a plot of land is assessed to land revenue 
would not make it “land," unless it is proved that the plot is occupied or 
let tor agricultural purposes or for purposes subservient to agriculture or for 
pasture (2). It was observed in this case—“The land is no doubt assessed 
to revenue, but in the last settlement it was included in the category of 
residential or building sites and assessed at a rate higher than that which 
is charged for agricultural land It has not been proved that the land 
is occupied or let out for agricultural purposes or for purposes subservient 
to agriculture, and it is improbable that this small plot, only about 13 
tnarlas in area, can be used for pasturing cattle.” 

In the plaint the plaintiffs stated that they were the owners of the 
land in suit and that it had been given to the defendants for building a 
house thereon and that in lieu of cash payment of rent the defendants had 
undertaken to render services to the plaintiffs. It was alleged that the 
house had been built by the defendants who continued to render services to 
the plaintiffs for some time but had ultimately refused to do so and had 
therefore incurred forfeiture of their tenancy according to the term of their 
grant Held , that it was not ‘land’ within the meaning of Section 4 of the 
Tenancy Act (3). 



1. Seth Karori Mai v. Wasawa- A. I. R. 1923 Lah. 462 (1) — 83 I. C. 171. 

2 . Mohammad Said v. Shah Nawaz-60 I. C. 5S0. 

3. Amar Singh v. Sunder- A, I. R. 1936 Lah. 662 = (1936) 38 P. L. R. 854. 
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The mere fact that the land paid land-revenue would not make it 
agricultural land as land revenue would continue to be assessed on land 
even though it was included in a village or town (l). 

. The fact that the land is still assessed to revenue, will’not necessarily 
prove that it is ‘ land ’ as defined in S: 2 (3) of the Act!* The onus of 
proving that the property in dispute is ‘ land ’ as defined in S. 2 (3) and 
therefore exempt from attachment and sale is on the judgment-debtor and 
not on the decree-holder (2). In this case, in execution of a money 
decree obtained by the appellant against the respondent, a plot of land, 
13 mcirlas in area, bearing khasra No. 2808/1068/1069, situate at 
Mianpura, a suburb of Sialkot, and belonging to the judgment-debtor, was 
attached. The judgment-debtor objected that the plot was not liable to 
attachment as he was a member of an agricultural tribe and the property 
attached was 4 land * within the meaning of S. 2 (3), Punjab Alienation of 
Land Act. This was denied by the decree-holder who stated that the 
attached property had been included within the Municipal limits of Sialkot 
and that it was a building site, surrounded on three sides by buildings, 
and on the fourth by the railway line, and that it was being not used, 
nor had it been left for agricultural purposes or purposes subservient to 
agriculture. It was observed in this case—“ The learned Judges of the 
lower Courts, in upholding the judgment-debtor’s plea have been largely 
impressed by the fact that the land was still assessed to revenue. This 
circumstance, however, will not necessarily prove that it was ‘ land * as 

defined in S. 2, Punjab Alienation of Land Act.In my opinion the 

onus was wrongly placed on the decree-holder. It was on the judgment- 
debtor to prove that the property was ‘ land * as defined in the Act and 
therefore exempt from attachment and sale.” 

In Maghi Mai v. Mohammad Ali (3) one Imam Din, a Jat, was adjudica¬ 
ted insolvent in 1935 and his property vested in the Official Receiver. A part 
of this property consisted of a plot of land one kanal in area, situate within 
the Municipal limits of the town of Zira. The Official Receiver sold his 
plot. The sons of Imam Din (who died in the meantime) objected that 
the plot in question is * land * as defined in the Punjab Alienation of Land 
Act and therefore the Receiver had no power to sell it. The objection 
was allowed by the Insolvency Judge and the sale annulled. This order 
was upheld on appeal by the District Judge. Maghi Mai presented a 
petition for revision under S 75, Provincial Insolvency Act, on the ground 
that the plot under reference is not ‘ land ’ within the meaning ot this Act. 


I Uttam Chand v. Khodaya-A. I. R. 1929 Lah. 164 = 30 P. L. R. 516=115 

I. C. 417. 

2. Phcujgu Shah v. Khuir Din-A. I R. 1938 Lah 353: 60 I. C. 580 and A I R. 
1929 Lah. 164 relied on. 

3. A. I. R. 1938 Lah. 354 ; A. I. R. 1924 Lah. 657 = 78 I. C. 443 relied on. 
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I lie facts were that the revenue entries in the Jamabandi for 1924-25 to 
1933-34 described the land as banjar kaditn. The girdawris of 1935~and 
Rabi of 1936 also showed the land to be banjar. In the Kharif of 1936, 
it was described as sown with bajra. This was, however, after the order 
of adjudication had been passed, when the property had vested in the 
Receiver. The evidence on the record also established that the site was 
within Municipal limits and was in the midst of new abadi: It was held 
that it was not ‘ land within the meaning of this Act. It was remarked.—' 
I'he learned counsel for the respondent emphasizes that fact that bajra 
had been sown in Kharif 1936. There is no doubt that this had been 
done merely with a view to defeat the sale in question. The plot 

in question is urban immovable property and the Receiver was entitled 
to sell it. 


J n a SUlt for P re - em Pt>°n, the question was whether the land sold 
was agricultural land.” The learned Judges observed-' 1 Agricultural 
and, as the term is used in Section 3 (l) of the Pre emption Act, 1913, 
means land as defined in the Punjab Alienation of Land Act, and is tberfore 
land which is not occupied as the site of any building in a town or village 
and is occupied or let for agricultural purposes etc. It is to be observed, 
then, that the test is the use to which the land is put at the time of the 
-ale From this it is not a necessary implication that land is not agricul- 

land open 7 rPl r 7™ * ^ time ° f SaIe jt bears n0 ; agricultural 
land often lies fallow ,n the ordinary course of agriculture and in this 

country often remains unsown by reason of paucity or excess of moisture 
ut each case must be decided on its own facts. On the findings in this 
case that the land had not been used for agricultural purposes for the 
s.x years preceding the sale and in 1913 was proposed for sale as a building 
site, we hold that the land is not agricultural land” (l). 

A house in the abadi is not “ land ” within the definition of land 

as given in S. 2 (3) above (2). 

Agricultural purposes or purposes subservient to agriculture. 

1 he Purpose for which the land is used forms the essence of the 

‘ ' ni ' ; lf U ' s used for agricultural purposes or purposes subservient 
to agriculture or for pasture, then it would be “ land ” within the meaning 
of this Act ; otherwise not. 

I he land on which a well is sunk for the purpose of irrigating 
agricultural land, is •‘land” within the meaning of this Act because it is used 


I Gopi Mai v. Mohammad Yasm= A. I. R. 1924 Lah. 657 (I> = 7« 1. C 443 

M,c Natk Raiv - Sterner. Singh* A. I. R. 1927 Lah. 391 (i)=ioi 1 c 59 - 
see also A. I. R. 1933 Lah. 125 = 34 P. L. R. 399= 142 I. C. 654. ' 
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for purposes “subservient to agriculture’'. The well itself is a structure on 
such land and is, therefore, included in the definition of “ land ” (l). 

Ghairtnninkin land outside the abadi and attached to a well upon 
which khurlis are built and hhusa is stacked and which is even shown 
in the Revenue Records under a separate khasra number is “ land ” because 
the purposes for which it is used are subservient to agriculture (2). 

Goradeh occupied as a fruit garden by the owner and not used as a 
courtyard oj a building or the compound of a house is also 4< land.” In 
this connection there is no difference between agriculture and horticulture. 

A piece of land planted with-fruit bearing trees is land occupied by its 
occupant for agricultural purposes within the meaning of this Act (3). 

A water course used for purposes of irrigation is “ land ’ but not 
canal water flowing in it (4). 

Not agricultural purposes or purposes subservient to agriculture. 

(a) A tank which is used for watering cattle and excavating earth 
to make bricks is not land as these are not agricultural purposes 
or purposes subservient to agriculture (5). 

(b) A part of a public road encroached on by a person who has built 
a wail on it as a boundary to an agricultural field cannot also be included 
in the definition of ‘ land ’ (6). 

(c) The land reserved for the village graveyard is also not “ land ” 
and cultivation of a part of it will not change its character (7). 

(d) The site of a water-mill cannot be said to be used for agricultural 
purposes or for purposes subservient to agriculture and the water-mill 
itself is not “ land ” within this definition. The occupant of such a mill 
is not holding “ land ” as defined in this Act (8). Of course there may 
be other ways in which land on which a water-mill stands is used for 
agricultural purposes or purposes subservient to agriculture, but it is not 
so used merely because a water-mill stands upon it (9).. 


1. Imam Din v. Makha — 62 P. R. 1891 ; Dhani Khan v. Malitab Khan-40 
P, R. 1893. 

2. Ganda Singh v» Natha Singh = 12 p. R. 1907 — 6 P. L. R. 1908—92 P. W. R. 

1907. 

3. Jhanda Khan v. Fateh Din- 111 P. R. 1890 ; Ujagar Singh v. Bhagwana 
~ A.. I. R. 1936 Lah. 780-161 I. C. 975. 

4. Sultan All Shah v Kadur Bakhsh - 1 P. R. 1892 [F. B.]. 

5. Tej Ram v. Tulsi=:4S P. R. 1898. 

6. M CHashiarpur v. AH Akbar Khan-42 P. R. 1900= 107 P. L. R. 1900. 

7. II la hi Bakhs/i v. Fat t a —20 K R. 1892. 

8. Farman Ali v. Imam Din — 77 P. R. 1904 ; Mutsaddi v. Saican - 41 P. R. 
1892 : see also Ujjagar Singh v. Bhagicana — A. I. R. 1936 Lah. 780=161 1. C. 975; 
Deo fa Jam In v. Bari Dass~ 39 P. L. R. 1912=47 P. \V, R. 1912 = 13 I.C 348. 

9. 41 P. R. 1892. 







MINIST-^ 


DEFINITIONS 


z | 

ji 2.] 

(e) 1 he manufacture of salt-petre is also not an agricultural purpose 
or a purpose subservient to agriculture (l). 

(./) Where according to the terms of the lease the plaintiff was 
entitled to sink a well and use the land for agricultural purposes or 
in the alternative to erect buildings thereon and in fact no building had 
yet been erected thereon, it was held that the mere option given to the 
plaintiff was not sufficient to take land in dispute out of the definition of 
that term in the Punjab Tenancy Act (2). 

For pasture. 

Where the land in dispute was described as uftada ghairmumkin 
strf waste eherhctne or arcim karne or abnoshi maveshian , it clearly 
implied that it had been used for pasturing cattle (3). 

Has been let* meaning—purpose of the occupier and not the 
object of the owner to be taken into account. 

The words has been let do not include any and every previous 
letting of the land but a letting which subsists at the time with reference to 
which the definition is to be applied (4). It was observed in this case 
which was under the Punjab Tenancy Act—“This would include land which 
was held by a tenant under any unexpired agricultural lease though it was 
unoccupied or, being occupied, was occupied for non-agricultural purposes. 
We cannot suppose that the Legislature contemplated that the Court should 
have to investigate the previous history of the land in dispute, if a party 
to the suit chose to allege that it had at some previous, possibly very 
remote period, been let for agricultural purposes or intended that land which 
had once been so let was for all subsequent time to be “land” within the 
meaning of the definition. 

Land not used for a period of six years preceding for agricultural 
purposes and advertised for sale for buildings was not held land (5). 

And the purpose which is contemplated in this definition is the 
direct purpose for which the land is occupied by or has been let to the 
occupier by the owner and it is the purpose of the occupier and not the 
object of the owner which supplies the test and the mere fact that consider¬ 
ation paid or to be paid by the occupier is calculated to promote the 
agricultural pursuits of the owner cannot make the occupier’s purpose 
agricultural or subservient to agriculture. Thus occupying houses in lieu of 
supply of kallar which is intended to be used as manure by the owner for 



1. Seth Karori Mai 

2. Fatal Ahmad, v. 
P. I . R. 735. 


v. WaSaWa = A. I. R. 1923 Lah. 462 (1) = 83 I. C- 171. 
lola Ham Singh —A. 1. R. 1936 Lah. 244 = ( 1935 ) 37 


3. Matoafti v. Maya Ram = 31 P. R. 1901 = 1 P. L. R. 1901 Supp. 

4. Hay at v. Sant Bam - 20 P. K. 1894. 


5. Gopal Singh v. Moot A7r; = A. I. R. 1924 Lah. 557 = 5 1 ah. 
84 I. C. 583 = 6 L. L.J. 583. 


312, pp. 314-315 = 
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his agricultural land cannot make the occupation for agricultural purpose or 
purpose subservient to agriculture (l). 


Clause (a)— “land includes the sites of buildings and other 
structures on such land. 


‘“Such Land” here means land occupied or let for agricultural 
purposes or for purposes subservient to agriculture or for pasture. The 
sites of the buildings and other structures referred to in Section 2 (3) (a), 
Punjab Alienation of Land Act, are those that exist on a portion of land 
which is actually under cultivation or is let or occupied for agricultural 
purposes or for purposes subservient to agriculture (2). 

The following extract from Sultan Ali Shah v. Kadir Baksh 
(3), a case under the Punjab Tenancy Act, is worth perusal :— 


“Section 4 of the Tenancy Act does not make any buildings or 
structures themselves land : it merely says that the term ‘land’ includes 
the sites of buildings and structures on such land i.e , on land Jet or occupied 
for purposes subservient to agriculture. As a fact, claims to a share in a 
well or water-course do generally include a claim to the site and are thus 
claims for or relating to land as defined by Section 4. But it appears to 
me quite easy to conceive claims to the structure alone which have no 
reference to the site—for instance claims may be made to the woodwork of 
the well or of jihalars on the water-course or to the bricks with which the 
well or an aqueduct is constructed* although no claim whatever is made to 
the land. 


“And if the structure itself is thus separable from the land, it appears 
to me that the water flowing over, or standing in the land, whether or not 
a masonry structure intervenes between it and the land is equally separable. 
That it is physically separable is beyond doubt, and the right to the water 
is also in my opinion separable, although the site of the water-course or 
well may, as already explained, be land ; yet other persons have a right- to 
take the water for various purposes, and the right may rest on various 
foundations. A man may by paying an annual sum obtain from the owner 
of an irrigation canal the right to place in it a wheel which will thus work 
by water-power machinery, he may acquire either by express agreement, 
or by way of easement, a right to take for domestic purposes water from 
a well the site of which is land within the meaning of Section 4. I think it 
impossible to suppose that the Legislature ever intended that suits to 
enforce these rights should be considered land-suits. Nor do I think that 
they are so on a proper construction of the Tenancy and the Punjab Courts 
Acts.” 


1. Memmon v. Alla Balchsh^A. I. R. 1931 Lah. 726 = 132 I. C. 847. 

2. Deputy Commission?!' of Attack v. Attar Chund- A. X. R. 1935 Lah. 901 = 
160 I. C, 540. 

3. 1 l\ R. 1392 (F. B.), p. 3. . . 
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This clause really means that land not used for agricultural or pastoral 
purposes does not cease to be “land” because a part of it is used as the site 
of a building an ordinary hut of straw built on agricultural land for a 
man looking after the crops or used for tying cattle or for stacking bkusa. 

I he expression would, I take it, include the sites of such structures as 
protective bands, chappars erected for protection from the weather in the 
fields, cattle-sheds, threshing floors and the like, being purposes subservient 
to agriculture (l).” 


II there is a bungalow built on land which is used for residential 
purposes, it is doubtful if the site of the bungalow and its compound will 
fall within the definition of land as understood in this Act, even though it 
lies outside a village or a town. 


Whereas the fields planted with tea-bushes are undoubtedly fields 
used for agricultural purposes, a tea factory merely dealing with the pro¬ 
duct of agriculture is not directly subservient to agriculture. The buildings 
b> the workers on tea fields and the buildings in which agricultural 
cattle are sheltered or implements or stores stocked would be directly 
subservient to agriculture but not the factory buildings (2). 

Similarly, the area constituting a stretch of natural forest land, the 
wood from which is used for factory purposes is not agricultural land (3). 

Clause (/;) land includes a share in the profits of an estate 
or holding. 


According to clause ( b ) above, “land” within the meaning of the 
I unjab Alienation of Land Act, 1900, includes ‘a share in the profits 
of an estate or holding . The fundamental idea connected with land is its 
produce and valuable property in land is created when there is surplus in 
the produce yielded by it after defraying all expenses necessary for raising 
this yield and after payment of land-revenue assessed upon it. A 
transfer of the share in the profits of an estate or holding has therefore 
been as much restricted as the ‘land’ itself. 

The benefits to arise out of land contemplated by the definition 
are all permanent rights and not merely temporary rights of a tenant-at-will 
to reap the produce of Idnd during his tenancy. Where plaintiff claimed 
preemption of certain sardrakhti rights sold by F to M, and it was found 
that F held on lease certain land for the purpose of planting grove trees and 
plantations for a period, on expiry of which the lessor was to receive a 
share of the produce, flowers, fruits etc. of the land over which trees were 
planted and the lessee could only be dispossessed on payment of the 


1. Ellis on Pre-emption , 6th Edition, p. 51. 

2. Kaju Mai v. Salig Pam- A. I. R. 1924 P. C. 1,-79 I. C. 
Lah. 50 (P. C.); See also 91 P. R. 1919, 

3 Kaju Mai v. Salu/ Pam =s 91 P. R. 1919 = 52 I. C. 5G3 = A. 

222 ( 2 ). 


946= I. L. R. 5 
I. R. 1919 Lah. 
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compensation, or value of his sardrctkhti according to market rate as 
assessed by the arbitrators ; held , that the subject of sale was neither 
agricultural land nor village immovable properly within the meaning of 
the Punjab Pre-emption Act and the plaintiff had accordingly no locus 
standi to bring a suit for pre-emption (l). 

It was observed in this case The definition of land in the Punjab 
Alienation of Land Act, embraces six sub-heads ; and the only one which 
in my opinion, can possibly be applied is a share in the profits of an estate 
or holding . Can it be said that the sardrahhti rights sold are a share in 
the profit of an estate or holding ? What has been sold is the lessee’s 
rights in the trees and their produce. Now the lessee’s rights are only 
temporary ones, and though, as long as he is in possession as such lessee, 
he is entitled to keep the produce after deducting the landlord’s share, I do 
not think it can be said that these temporary rights constitute him owner 
of a share in the profits of the holding. I think the definition is intended to 
apply only to the proprietor who owns a permanent share in the profits, 

and not to a mere tenant-at-will who is entitled to reap the produce as the 
fruits of his labour. 

Onuses (ft) and (d) of S. 2 (3) of the Punjab Alienation of Land Act 
do not refer toothings material such as crops but refer to incorporeal rights. 

I hus mahsul or proprietor’s share of standing crops is not “Jand" within 
the meaning of this Act, and can be sold in execution of the decree (2). 

Clause (c)—“land ’ includes any dues or any fixed percentage 
° the land-revenue payable by an inferior landowner to a superior 
landowner. 

Maine has observed that “the rights of property are.a bundle 

c pcnveis capable of being mentally contemplated apart and capable of 
>emg separately enjoyed (3) Where an individual or a community is 
found in possession of all the privileges which have been noted above as the 
marks of proprietary right he may be said to enjoy, subject always to the 
ien of the State on the produce of the soil, complete ownership. But the 
individuals who occupy the land and pay the revenues may be bound to 

render certain dues to another person, who is known in the language of 
revenue codes as a superior proprietor, . or ala nialik. The latter’s 
interest in the estate may be limited to the receipt of this quit rent, or he 
may have considerable right over the waste lands included within its limits, 

tnough he has no power of interference in tue management of the cultivated 
holdings. 


1. Mohammad Ismail v. Skams-ud-Din~l. L. R. l L a h. 567 = 85 I. C. 3°J 
L. Ij. J. 684. 

NUT Mohammad v. Tilolca Mal=U P. R. 1905 ; distinguished in 108 P. R 
1919-54 I. C. 38 ; followed in G8 P. L. R. 1910 = 54 I. C. 162 and I. L. R. 5 Lah. 385. 
d. Maine’s ‘ Village Communities,’ 5th edition, page 158. 
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There were various causes which led to the super-imposition of one 
right over the other, but the most obvious in the Punjab are the right of 
conquest and the various grants given by native Government from time to 
time. When the proprietary right is thus divided the superior owner is 
known as ala malik or talukdar, and the inferior owner as adna tnalik. 
I he local names given to these tenures are not uniform. 


The rights of ala and adna maliks vary in different parts of the 
pro\ inces. But when there are superior and inferior proprietors, the former 
generally simply levies a sort of customary rent from the latter, who 
actually occupies the soil, either cultivating himself or through agents. 

\\ hat is pajable by an inferior landowner to a superior landowner, 
whether on the basis of a fixed percentage of the land-revenue or on any 
other basis, it fails within the definition of “land,” as understood in the 
Punjab Alienation of Land Act. 


Clause (</)—‘land’’ includes a right to receive rent. 


What is payable as rent by a tenant to his landlord for a certain 
land represents the interest of the landlord and this interest is “land” 
wnhin the meaning of this definition. Of course, “land” here also means 
land which is not occupied as the site of any building m a town or v.llage 
and is occupied or let for agricultural purposes or for purposes subservient 
to agriculture or for pasture. 

A usufructuary mortgage of land which is not occupied as the site of 
any building in a town or village and is occupied or let for agricultural 
purposes or for purposes subservient to agriculture or for pasture is ‘land’ 
within the meaning of Section 2 (3) of the Alienation of Land Act, because 
it includes a right to receive rent (I) Thus, where in 1876 ‘A’ mortgaged 
his land to B with liberty to redeem at any time and in 1884 ‘B’ 
transferred his rights under the mortgage-deed to ‘C’ who in July, 1901, 
after the 1 unjab Alienation of Land Act had come into operation, sold his 

rights as mortgagee under the transaction of 1884 to ‘D’ a Kluitri, who 

was not a member of an agricultural tribe ; held, that the Deputy 
Commissioner ought not to have proceeded under fcection 9 to revise and 
alter the mortgage, but should have proceeded under Section 3(2) to 
^auction or to refuse to sanction the sale. If the Deputy Commissioner 
refused sanction his next proceeding should have been to fix terms and 
conditions under Section 14 (2). 

“A right to receive rent” which is included in the definition of “land” 
as given in the Alienation of Land Act, means a right to receive rent 
which would become payable in future; it does not mean a right to realize 


1. Sukhbaxhi ham v. Akbar Shah - 6 P. R. 1903 (Rev.) = 52 P. L. r. 1904 . 
2* Ibid. 
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arrears of rent which have already accrued due and are recoverable as a 
liquidated sum (l). It was observed in this case—“ The right to realize 
arrears of rent of agricultural land may well be transferred by sale to a 
person apart from and independently of the agricultural land concerned and 
it would be repugnant to common sense and to all legal notions underlying 
the law of pre-emption to hold that a right of pre-emption arises and 
can be exercised in respect of the sale of such a right to realize the rent 
already fallen due which ex hypothesi would be unconnected with the land. 
We have noJiesitatiqn therefore in holding that the right to realize arrears 
of'rent, which was sold by the vendor to the vendee in this case under the 
sale fq dtspifte, was not agricultural land within the meaning of the Punjab 
Pre-emption Act/' 

Clause (e) - “land” includes any right to water enjoyed by the 
owner or occupier of land as such. 

This clause reproduces Alam Sher v. Ram Chand (2) which lays 

down 


“Water, as long as it is flowing in the bed of a stream or river, is 
attached to the earth, and is therefore, immovable property, though it can 

be made into movable property by severance or removal from the earth. 

As the water of & perennial stream comes out of land the right to use 
such water for irrigation is a benefit arising out of land, and is therefore, 
immovable property under Section 2 (5), General Clause Act, 1668, so as to 
found a suit for pre-emption in respect of a sale thereof under Section 9, 
Punjab Laws Act.” 

Clause (/)—“land” includes any right of occupancy. 

Clause (/) was added by the Punjab Alienation of Land (Amendment.' 
Act, 1907 (Punjab Act I of 1907), S. 2 (2). In Galina v. Sohatt Lai (3) 
it was held that the definition of land in Section 2 (3) of the Punjab Aliena¬ 
tion of Land Act included occupancy rights in land, and that if the 
provisions of a later Act (Punjab Alienation of Land Act) are so inconsistent 
with, or repugnant to those of an earlier Act (The Punjab Tenancy Act), 
that the two cannot stand together, the earlier stands impliedly repealed 
by the latter. Some doubt was expressed as to the correctness of this 

ruling on account of the fact that the Punjab Tenancy Act had provisions 

as to the transfer of occupancy rights which had not been repealed by 
the Punjab Alienation of Land Act and the Legislature did not, therefore, 
intend to make any alteration in those provisions (4). In their circular 
letter No. 96, dated 14th January, 1903, the Revenue authorities had laid 


1 . Shankar Lai v. Dallu= 13 P. R. 1915 = A. 1. R. 1914 Lab. 56-=230 1’. L. R. 
1914 = 25 I. C. 68 = 182 P. W. R. 1914. 

2. 11 P. R. 1898. . ’ 

3. 11P. R. 19041 • , ,, , . 

4. See the observations of RattiganJ.in Paqir Mohammad v. baud Mohammad 

■=16 V. R. 1906. 
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>vvn that a right of occupancy was not intended to be affected by the 

fT A Allen T> t,0n ° f Land ACt Md was not “land” within the meaning 
o e Act. But, as the result of the judgements of the Chief Court 
referred to above, a circular letter cancelling the previous circular letter 
was issued Subsequently, the Amendment Act of 1907, expressly included 
occupancy rights within the definition of “land”. 

As defined by Section 4 (20) of thVl Punjab Tenancy Act, 1887, 
tnuqarrandar means any person who holds land in the Attack District 
am w o, on the date of the commencement of the Punjab Tenancy 
(Amendment) Act, 1925, was recorded in the revenue records as 
muqarraridar m respect of such land or who after the said date, was so 
recorded with his consent and the consent of the proprietor of such land 
and includes the successors-in-interest of a muqarrandav. A vmqurraridav 
is a tenant and not an inferior proprietor He holds the land which ,s 
subject to his right under the proprietor to whom he pays fixed rent (1). 

tenant wTthT‘ U m° f f a muqarrati ^ r is ‘he same as the status of a 
H h ; r 'f^ CUPanCyU “ derlhe Tenant Act, but is a status 
mudents of which are defined by custom (2). The status of a 

*****r] , \ SOn,ewhat hi » her ‘ban that of occupancy tenants and 

somewhat lower than that of the proprietors (3);~ 

Thus the rights of a tnuqarrandar appear to come within the 
° ” / 4) - VVe „ hav<: considered the question whether the 

Sect! 7X f UPa " Cy W ' ,iCh U iS Pr ° P0Sed t0 tatroduc as (,) in 
WWeh K f ' f’ arC Sufficiemly wide to cover occupancy rights 
Which may be acquired otherwise than under the Punjab Tenancy Act As 

ati^ce of sucungius may be mentioned the right of muqarraridars 
in he Rawalpindi division, VVe are of opinion that it is unnecessary to 
add to the language used for the purpose of making it clear that it is 
intended to cover such rights (5). 

Clause G?)~“jand” includes all trees standing on such land. 

Ibis clause has been added by the' Punjab Alienation of Land 
(Amendment) Act, 1936 (No. VII of 1936) S. 2 (3) The necessity for the 

- USe WaS thUS EXplained in ‘Statement of Objects and 


on i„ 7V^ T th , 6 intention of the Legislature to exclude trees standing 
onlqnd from the definition of land given in Section 2 of the Punjab 
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1* kanshi Ram v. Shah Nawaz— A. 1. R. 1928 Lah 
and Fazal Ahmed v Tola Ram fHngh==\%. 85 P. L. R. 735 . 

r S f e Ma V a Das * v - Malik Aulia khan= 10 P. R. 1896 (Re 
* Crauhra v. Harbhaj^W P. R. 1905. 

4. See Sir Shadi Lai’s Punjab J&^Wtion Act, page 11 
7 unjab Alienation of Land Act, jrfb 

'i^yriQ Bin Tcir'wJx)^ 


295 (2)=71 r. c. 


5. Report of the Select 0dm 
Alienation of Land Act. 1900. 


Sir Shadi LaVs 
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Alienation of Land Act. Mr. Justice Wilberforce in the two cases reported 
at 108 P. R 1919 held that the trees were land. The maxim ‘Quidquid 
plantatur sole , sole cedit' is an established principle of law, which has been 
followed for time immemorial and is in concurrence with justice. The 
Hon’ble Justice Sir James Addison in a judgement reported as 3* P. L. R. 
786, agreed with Mr. Justice Wilberforce and held that the trees were land 
although not expressly mentioned in the definition of land given in 
Section 2 of the Punjab Alienation of Land Act. 

A Full Bench of the Lahore High Court recently held that the trees 
were not governed by the definition of land. The conflict of authority has 
necessitated the introduction of this Bill with a view to remove any doubt 
that exists on account of the divergence of opinion on this point and 
in order to preserve the status quo of the measures for the protection of the 
members of the agricultural tribes which existed at the time of passing of 
the Act”. 

Mr. Justice Wilberforce observed in Amir Khan v. Lahori Mai (l).— 
“It is urged that in other sections of the Alienation Act the word 'land’ 
obviously does not include trees. For instance, under Section 3 there are 
wide restrictions placed on the sale of land by a member of an agricultural 
tribe to a non-agriculturist, and it is contended that the word ‘land’ as 
used in that Section cannot possibly, include trees and that their sale is 
always competent without the sanction of the collector. This argument is 
undoubtedly a plausible one, but I do not think it has any real bearing on 
the case. It is true that members of agricultural tribes commonly sell 
timber without the sanction of the collector. It is possible also that sales 
may take place of standing trees with the intention that the purchaser shall 
continue to reap the fruit therefrom. It is by no means clear, however, 
that such sales are permitted by the Alienation Act. For instance, dates 
are just as much as the produce of the land as wheat and under Section 15 
no alienation of the produce of the land is lawful for more than one year. 

I do not consider therefore that the Legislature intended to give permission 
to the members of agricultural tribes to sell trees except as timber apart from 
the land. It could not have been intended that a member of an agricultural 
tribe owning a thickly planted grove of mango trees could sell the trees to a 
non-agriculturist with a view to the purchaser enjoying the permanent 
benefit of the fruit- In such cases the land itself is of no value as no 
crops can be grown and a sale of the permanent rights of the trees would 

be for all practical purposes a sale of the land .I have no doubt that 

it was uot the intention of the Legislature to exclude standing trees from 
the definition of land, and I hold that they are exempt from attachment and 
sale under the provisions of Section 16 of the Alienation Act.” 


1. 108 T. R. 1JW)«A. I. R. 1920 Lah. 951=58 I. C. 638. 
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But Mr- Justice Wilberforce’s view was not accepted by Scott-Srnith 
and Fforde JJ-, who in Achrumal v. Mania Bux (l) held, that trees are not 
‘•land” as defined in the Act. In this case a plaintiff (a non-agriculturist) 
sued for a perpetual injunction to restrain the defendants (members of 
an agricultural tribe) from preventing him (the plaintiff) Irom cutting and 
removing certain trees from their land which were sold to him under a 
deed of sale dated the 1st February, 1906. The deed stipulated that the 
vendee would be entitled to cut and remove the trees within a period of ten 
years. The courts below dismissed the suit on the ground that the trees 
growing on agricultural land were “land’’ within the meaning of Section 2, 
ub-section (3) of the Alienation Act, and that therefore their sale to the 
plaintiffs was unlawful having regard to the provisions of that Act. It was 
ie d by Scott-Sinith and Fforde JJ. (reversing the Lower Court’s decision) 
that trees growing on agricultural land are not “land” within the meaning of 
ection 2, Sub-section (3) °f the Act, and consequently their sale was not 
pron ited by the Act. It was further held, that Section 15 of the Act is 
not applicable to the present agreement whereby standing trees are sold 
with a stipulation that the purchaser may cut them at any time within 
years. As remarked in this case—“Counsel for the defendants admits 
that none of clauses (a) to (/) in Section 2, Sub-section (3) applies to the 
present case. He urges that trees come within the first part of the 
definition which is as follows:- 1 2 The expression “land” means land which is 
not occupied as the site of any building in a town or village and is occupied 
or et for agricultural purposes or for purposes subservient to agriculture or 
or Pasture. N 0 w, this definition limits the expression ‘land’ to certain 
pec.hed classes of land, and the word itself must here be taken to mean 
and in the dict.onary sense of the term, and in that sense certainly does not 
include trees. I would, therefore, hold that trees are not ‘land’ as defined 
ntne Act. The next point urged was that the sale of 1906 was an 

f' ( ^ ment t0 willcil Section 15 of the Act applies.In my opinion this 

section does not apply. Under the sale deed in question the actual 
1 . lce stan< l' n g on the land was sold and not any future produce. This 
section would apply to a case where an agriculturist sold all the trees 
w uch might be produced in his land for a period of more than one year, 
oul cannot, 1 think, apply to an agreement whereby standing trees are sold 
with a stipulation that the purchaser may cut them at any time within 

. , years . 1 would, therefore, give the plaintiff a decree for the perpetual 

injunction which he seeks/* 

Following Nur Mohammad v. Tiloka Mai 12) it was held in Ahmed 
Khan v. Jhanda Ram (3) also that clause ( b) of Sub-section (3) of 
Section 2 of the Punjab Alienation of Land Act refers not to things material 


1. A. I. R. 1925 Lah. 29=6 Lah. 885=84 I. C. 89 

2. 14 P. R. 1905=180 P. L. R, 1904. 
a 68 P. L. R. 1919=54 J. C. 262. 








but to incorporeal right?, and that standing trees are therefore not protected 
and are liable to be attached and sold in execution of a decree. “If there 
had been an intention to protect standing crops from sale, this would have 
been done expressly” (1). 

Again, in the Deputy Commissioner Jhang v. Gaitga Ram (2) and in 
another Revision Petition (3) Addison J. held that" trees are “land” although 
not expressly mentioned in the definition of land given in Section 2(3) of the 
Punjab Alienation of Land Act. 

The question finally came up before a Full Bench consisting of 
Young C. J. and Bhide and Din Mohammed JJ. in Bhagwana v. Gopi (4) 
and it was held that trees whether fruit trees or otherwise, cannot be 
considered to be “land*’ within the definition of land given in Section 2 (3) 
of the Punjab Alienation of Land Act. The above decision of Wilberforce 
and Addison JJ. were over-ruled in this case and it was observed— 
“We,have, however, to interpret the definition as it stands and if the 
language used does not carry out the real intention of the Legislature, it is 
of course open to it to amend the definition. It is, however, noteworthy 
that the Legislature has not thought it necessary to intervene, though 10 
years have now been elapsed since Achru Mai v. Mania Bux (5) was 
published ” 

As already stated, the Punjab Alienation of Land (Amendment) Act, 
1936 (VII of 1936), by which clause (g) has been added to Section 2 (3) of 
the Punjab Alienation of Land Act, 1900, followed the decision of the Full 
Bench referred to above. By this, all trees standing on land are now “land” 
within the meaning of this Act 

1 he words such land” refer to ‘ land” as defined in this sub-section, 
viz-, land which is not occupied as the site of any building in a town or 
village and is occupied or let for agricultural purposes or for purposes 
subservient to agriculture or for pasture. 

It is also clear that the definition of land, includes only trees standing 
on such “land” and not the trees that have been cut before the date with 
reference to which the definition is to be applied. 

The effect of this amendment therefore, is, that an agriculturist, 
cannot.sell trees standing on land falling within the definition of this Act, 
without the sanction of the Deputy Commissioner." - ** 

MISCELLANEOUS. 

Mortgage rights whether ‘land” within the meaning of the 
Punjab Alienation of Land Act, 1900. 

1 he word “land’* as defined in Section ? % Sub-section (3) of the 

1. 14 P. ft. 1906 -130 P. L. R. 1904. 

2. A. 1. R. 1983 Lab. 880 144 I. C. 091-=34 P. L. R. 786. 

3. 397 of 1980, decided on 17—1*2—1930. 

4. A I. K. 1935 Lah, 202=155 I. C 659=37 P. L. R. 821. 

a. A. I. It. 1925 Lah. 29-~5 Lah. 885=84 1. C. 89. 
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Punjab Alienation of Land Act includes mortgage rights in agricultural land. 
A usufructuary mortgage of land which is not occupied as the site of any 
building in a town or village and is occupied or let for agricultural purposes 
or for purposes subservient to agriculture or for pasture is land within the 
meaning of clause (3) of Section 2 of the Punjab Alienation of Land Act, 
1900 (i). The mortgage rights in land, viz., the right to take possession and 
to receive rents and profits, are “land” within the meaning of Section 2 (3) 
of the Punjab Alienation of Land Act (2)T 

Regard to the character and use of the land should be paid at the 
time the cause of action arises, and not at the time of the suitT 

It is obvious that regard to the character and use of the land should 
be paid when the cause of action arises, and the use to which the land is put 
subsequently has no bearing on the case. 

In pre-emption suits, in determining whether the subject-matter of 
the suit is “agricultural land” or not, the time to he looked at is the time 
when the sale is made and not when the suit is instituted and so a later 
transformation does not affect it. The fact that since the date of sale it has 
been built upon by the vendee is not sufficient to alter its character so as to 
affect the right of pre-emption (3). 

In Hayat v Sant Rani (4b a “land suit” under the Punjab Courts 
Act, it was held that in determining whether “land” the subject-matter of a 
suit fell within the definition or not, the time to be looked at was the time 
when the suit was instituted. This ruling, however, was disapproved in 
Maxvasi v. Mayaram (5) and it was laid down that the true principle in 
determining whether the suit is a “land suit” or not is to have regard to the 
character and use of the land at the time immediately before the cause ot 
action has arisen ; the use to which the defendant may have devoted the land 
after the cause of action has arisen is immaterial as determining the nature 
of the suit brought to contest his wrongful appropriation of the land. 
The argument put forth was that the question could not be arbitrarily 
decided according to the nature of the defendant’s own wrongful act, which 
afforded the cause of action against him. Again, in Bhagwan Singh v. 
Ntirain Singh (6) it was observed that in the case noted above (Hawasi v. 


1. Sukhbashi Ram v. A kbrrr Shah-6 V R 1903 (Rev.) = 52 P. L. R. 1904. \ 

2 . Asa Singh v. Buta-12 P. R. 1911=6 P. L. R. 1911 = 23 P. W. R 1911=91. C. 

396 ; See also Kara hi llahi v. Gulah Rai~3 9 P. R. 1916 = 36 1. C. 960=102 P. \V. R. 

1916 ; Lai Chand v Allah Dad- 16 P. R. 1918 = 37 P. W. R. 1918 = 44 I. C w 528 • . 

and Mst. Radha v. Ajudhia Pcrshad — A. 1. R. 1933 Lah. 91 = 34 P. L. R,. * /* ' 

239=141 I. C. 404. \ T. • 

3 Jiwa v. But a —26 P. R. 1912 = 23 P. L. R. 1912= 21 P. W. R. 1912= lj 
I. C. 167. 

4. 20 P R. 1894. ^ * 

5. 31 P. R. 1901 = 1 P. L. R. 1901 Supp. * \ ; * 

6 . 121 P. L. R. 1908 Supp. = 129 P. W. R. 1908. * ' 
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Maya Ram) the converse case was not before the Judges and they were 
led to decide by the idea that a defendant should not be permitted by any 
action of his to deprive plaintiff of a right of appeal. It was consequently 
laid down that if the subject-matter of the suit was “land” at the time of 

the suit, it must be held to be a “land suit”. Bhagwan Singh v. Narain 

Singh was approved and followed in H. hi The Maharaja of Jaipur x* 
Mathra Dass (i). In Seth Karori Mai v. Wasawa (2) again it was laid 
down that what had to be considered was the character and use of the 
property at the time immediately before the cause of action arose and that 

the nature of the suit would not be affected by the act of the defendants 

which gave the plaintiff his cause of action. 

The period to determine whether a land is agricultural or land, is 
the date of the sale or mortgage and a later transformation of the property 
would not affect the merits of the transaction (4). 

One common feature of all the rulings cited above is that the tendency 
always has been to interpret the facts in favour of the subject-matter of the 
suit being declared to be “land”. The argument put forth in Maxvasi v. 
Maya Ram '3) that the question cannot be arbitrarily decided according 
to the nature of the defendant’s own wrongful act seems to be very 
plausible and convincing. It, therefore, seems clear that regard to the 
character and use of the land should be paid when the cause of action 
arises. 

See also notes under Section 3 . 


SUB-SECTION (4) 

Permanent alienation. 

According to Sub-section (4) of Section 2 of the Punjab Alienation of 
Land Act, 1900, the expression “ permanent alienation” includes sales, 
exchanges, gifts, wills and grants of occupancy rights. The definition is not 
exhaustive. The word ‘includes’ indicates that a form of alienation other 
than that mentioned in this Sub-section if of a permanent nature also falls 
within the meaning of the expression “permanent alienation’* as understood 
in this Act. 

The original definition of “permanent alienation” included “sales, 
exchanges, gifts and wills, but did not include “any gift for a religious or 
charitable purpose whether made inter vivos or by will”. This Sub¬ 
section was amended by Section 2 (3 ) of the Punjab Alienation of Land 
(Amendment) Act, 1907 (Act ! of 1907), so as to include specifically (a) 
gifts for a religious or charitable purpose whether made inter vivos or by 
will ; and (h) grants of occupancy rights, within the definition of “permanent 
alienation \ 

I he original object of the legislature in excluding “gifts for religious 
and charitable purposes ’ from the definition of “permanent alienation” was 
obvious In this country the custom of making small .death-bed gifts for 

1 . 78 P. W. R. 1910 — 38 P L. % 1910 Supp ZJ x7c7l006~ 

2. A. I. R. 1923 Lah. 462 (1)^83 X. C. 171. 

3. 31 T\ R. 1901 = 1 P. L. 1901 Sufcp. 

P Uttam Ghand v. KhMaya^A. I. R. 1929 Lah. 164-30 P. L. R. 316 
= 115 I. C. 417. 
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religious purposes is very common. Proprietors of land of tea make a 
gift of land for a religious purpose ( e.g t a mosque, a temple etc.) or a 
charitable purpose ( e.g a dharamsala, a sarai etc.). With due regard to 
religious susceptibilities the Legislature thought it wise not to place a 
wholesale restriction on the power of gifts for religious or charitable 
purposes and exempted such gifts from the restrictions of the Act. At the 
same time it was feared that undesirable alienations might be effected 
under the garb of such gifts. The Amending Act of 1907 consequently 
brought these gifts within the definition of “permanent alienation,” but 
added a proviso to Section 3(2) to the effect that “sanction shall not be 
necessary in the case of— 


(a) a sale of a right of occupancy by a tenant to his landlord, or 

(b) a gift male in good faith for a religious or charitable purpose, 
whether inter vivos or by will.” 


It has, however, been considered necessary to keep a close watch 
over such gifts and this is achieved by the instructions issued by the 
Government in this direction, as will be explained under Section 3. 


The inclusion of the “grants of occupancy rights” in the definition of 
‘permanent alienation” is in fact a corollary from the amendment which 
added clause (/) to Sub-section (3) of Section 2 of the.Punjab Alienation of 
Land Act, 1900, so as to include “any right of occupancy ’’ within the 
definition of “land”. 


The creation of an occupancy tenancy amounts to a permanent 
alienation, inasmuch as the created rights derogate from the full title of 
the landlord (1). W here a land-owner created occupancy rights under Sec¬ 
tion 6 of the Punjab Tenancy Act, 1887, in favour of another person for a 
consideration called nazrana over and above the annual rent of 2 As. 
per rupee in excess of the land-revenue ; held that even if the creation of 
occupancy rights in question could not be considered as a sale in the strict 
sense, it was undoubtedly a transfer of valuable rights in the land (2). 


The reason for including “grants of occupancy rights” in the 
definition of permanent alienation is thus clear. If no restriction is 
placed on grants of occupancy rights, a member of an agricultural tribe 
can easily charge nazrana in cash from a person not belonging to an 
agricultural tribe and grant him occupancy nghts and thus evade 
this law. 


Under the proviso to Section 3 (2) of the Act, the Deputy 
Commissioner s sanction is not necessary in the case of a sale of a right of 
occupancy by a tenant to his landlord. 


1 . Bhagwana v. BalakRam-37 P. R. 1919; See also Ishar v. Sundar-125 
P. R. 1918 and Faqir Mohammad v. Fazil Mohammad- 16 P. R. 1906. 

2 . Ishar v. Sunder =125 P. R. 1918 = 48 I. C. 808. 
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For the circumstances in which permission should he given to' 
grant of occupancy rights , notes wider Section 3 may be referred to, 

“Sales, “exchanges,’’ “gifts” and “wills.” 

“Sale,” “exchange” and “gift” are defined by the Transfer of 
Property Act, IV of 1882, as follows :— 

Sale is a transfer of ownership in exchange for a price paid or 
promised or part-paid and part-promised (l). 

“Exchange : When two persons mutually transfer the ownership of one 
thing for the ownership of another, neither thing or both things being 
money only, the transaction is called an “exchange” (2). 

“Gift” is the transfer of certain existing movable or immovable 
property made voluntarily and without consideration by one person called 
the donor, to another called the donee, and accepted by or on behalf of 
the donee (3). 

“Will’ , as defined by the Indian Succession Act, XXXIX of 1925, 
nie&pp ‘the legal declaration of the testator with respect to his property 
which he desires to be carried into effect after his death* (4). “Will” is 
also defined in Section 3 (57) of the General Clauses Act, (X of 1897J, as 
including, Unless there is anything repugnant in the subject or context, 
“codicil and every writing making a voluntary posthumous disposition of. 
property.’’ The essence of the definition of “will,” therefore, is that it is 
a disposition of property after death. 

Exchange. 

In ordinary circumstances an “exchange would not appear to be 
objectionable and not in contravention of the provisions of this Act, but 
this also can be resorted to as weapon for evading the provisions of the 
Act. For instance, A, a member of an agricultural tribe may give 5 acres 
of valuable chahi land to a member of a non-agricultural tribe and get in 
exchange 5 acres of barren land or even less and also, say, Rs. one thousand 
in cash. Outwardly this would appear to be an “exchange” but really it 
results in evading the provisions of the Act. “Exchange” is therefore also 
included within the definition of “permanent alienation. * 

Adhlapi tenure. 

We come across this tenure in the south-western Punjab. According 
to it, a man who sinks a well in land which does not belong to him with the 


1 . Section 54, Transfer of Property Act, 1882. 

2. 118, T. P. Act. 

3. S. 122, T. P Act. 

4. S. 2, Indian Succession Act, XXXIX of 1925 : See also S. 3, Hindu Wills Act. 
XXI of 1870 ; and S. 3, Probate and Administration Act. V' of 1881, which were repealed 
by the Indian Succession Act, XXXIX of 1925. the definition of “will,’ T however, 
remained unchanged. 
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wner s permission becomes proprietor of half the land which it commands. 
He very commonly cultivates or arranges for the cultivation of the whole of 
the land, takes half of the proprietor’s share of the produce and pays half 
the land revenue (l). An Adhlapi tenure would, therefore, seem to be a 
“permanent alienation” within the meaning of this Sub-section. 

Taraddadkar, Lathband, Khuhmar. 

A taraddadkar in Jhang District who had sunk a well acquired by 
custom a similar title. When the landlord himself sunk the well it was 
sometimes worth his while to give a man a right to cultivate the land on a 
hereditary tenure on the condition that he would take half the proprietor's 
share and pay half the revenue. Such a tenant is also known as taraddadkar . 

Lathband means one who has raised bunds or dams or lands adjoining 
water-courses and tributary streams and brought the land under cultivation 
f his tenure is commonly found in districts bordering on the Indus. In 
Dera Ghazi Khan district of the Punjab a Lathband who raised the embank¬ 
ments and actually tilled the soil was held entitled to rights of 
occupancy (2). 

In Dera Ghazi Khan district a tenant who sinks a well is called 
khuhniar and his tenure lasts as long as the pakka bricks or wooden well 
he has sunk lasts. 

Do such tenures fall within the meaning of permanent alienation as 
understood in this Act ? Obviously they do. 

For other similar tenures, reference may be made to author’s 
Commentaries on the Punjab Tenancy Act ” pages 63 to 65, and 
Appendix X[I, (page 481) of that book, where the subject of ‘tenures’ has 
been fully discussed. 

SUB-SECTION (5) 

Usufructuary mortgage”—meaning and scope. 

The definition of a “usufructuary mortgage* is substantially 
identical with the definition in Section 58 of the Transfer of Property Act, 
1882, which runs as follows— 

‘Where the mortgagor delivers possession or expressly or by 
implication binds himself to deliver possession of the mortgaged property 
to the mortgagee, and authorizes him to retain such possession until pay¬ 
ment of the mortgage money, and to receive the rents and profits accruing 
from the property, or any part of such rents and profits , and to appropriate 
the same in lieu of interest or in payment of the mortgage money, the 


1 See Punjab Settlement Manual, para. 173. 

2. Moosa Khan v. Mohamed Nan rang Khan - 24 P, R. 1871, 
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transaction is called a usufructuary mortgage, and the mortgagee a 
usufructuary mortgagee” (l). 


The incidents of usufructuary mortgage thus are :— 

(<*) There is delivery of possession to the mortgagee. 

(b) He is to retain possession until repayment of the money and to 

receive rents and profits or part thereof in lieu of interest, or in 
payment of the mortgage-money, or partly in lieu of interest and 
partly in payment of the mortgage money. 

(c) There is redemption when the amount due is personally paid or is 

discharged by rents and profits received. 


There is no remedy by sale or foreclosure (2). In the case of a 
usufructuary mortgage the mortgagor is not deemed . to bind himself per¬ 
sonally to repay the mortgage money (3). 


I he definition thus gives rise to three classes of usufructuary 
mortgages ; first* where they are appropriated in lieu of interest ; second, 
where they are applied in payment of the mortgage-money : third , where 
they are received partly in lieu of interest and partly in payment of the 
mortgage money. Section 6 of the Alienation of Land Act, 1900, however, 
recognizes only the third class t.e y where the mortgages are received in 
lieu of interest as well as the mortgage-money ; or in other words, the rents 
and piofits of the land are to be taken in lieu of interest and towards 
payment of the principal. The period of mortgage is also not allowed to 
exceed the maximum of twenty years, although by agreement it may be 
less than that. On the expiry of the period agreed on, if it is less than 
twenty years or on the expiry of twenty years, if no term is agreed on, 
or if the term agreed on exceeds twenty years, the land becomes self- 
redeemed and is redelivered to the mortgagor without any charge so far as 
the mortgagee is concerned 


Perusal of the provisions of the Act would further show that the 
definition of usufructuary mortgage” as given in Section 2 (5) covers 
much more than falls within the scope of this Act, and is, therefore, likely 
to cause certain amount of confusion. 


Delivery of possession by the mortgagor to the mortgagee 
essential to constitute “usufructuary mortgage.” 

Ft is to be noted that delivery of possession by the mortgagor to the 
mortgagee is essential to constitute‘usufructuary mortgage.” Where there 
was a covenant that the mortgagor would pay interest every year but that 
if he failed to pay intercut , the mortgagee could take Possession , and 
would appropriate the usufruct towards interest and pay the balance (if 


(A 


1. The italicised words were added bv Section 
mend meat} Act. 1929, (XX of 1929). 


19 of the Transfer 


2 . Section 67, Transfer of Property Act. 

Vide Section 7, Punjab Alienation of Land Act. 1900 


of Property 
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any) to the mortgagor, held that the transaction was a simple mortgage, 
and not a usufructuary mortgage, because no present possession was 
delivered, but possession was merely contingent on the failure to pay 
interest (1). 

It has been held under Section 58 of the Transfer of Property Act, 
1882, that the word “deliver” does not necessarily mean “deliver immedi¬ 
ately,” and where the mortgagor is not in possession, it is sufficient if he 
gives the right to possession. Therefore, where under the terms of a 
mortgage-deed, the possession is to be delivered to the mortgagee subse¬ 
quent to the date of the mortgage, the transaction is still a usufructuary 
mortgage (2). Where the mortgagor covenanted to put the mortgagee in 
possession of certain village on a subsequent date, and to pay interest at 
24 per cent until possession was delivered, held that the mortgage was a 
usufructuary mortgage (3). 

T he definition of 'usufructuary mortgage” does not fix any 
time or contain any personal covenant or agreement of payment. 

1 he definition contained in this Sub-section is a true definition of a 
usufructuary mortgage and it does not fix any time or contain any personal 
covenant or agreement of payment. It isopen to the mortgagor to pay off 
the mortgage money or not as he pleases, and as there is no personal covenant 
for payment by the mortgagor, the mortgagee cannot compel payment of the 
mortgage amount (4). 

P urther, in order to render a mortgage usufructuary under this clause, 
it is not necessary that there should be an express stipulation to appropriate 
the profits in lieu of interest. If, by the terms of the instrument the profits 
are not to be appropriated in satisfaction of the principal the only difference 
must be that they are to be appropriated in lieu of interest (5). 

Lekha mukhi mortgage. 

A lekha tnukhi mortgage in the Punjab is a usufructuary mortgage 
by which the land is made over to the mortgagee who has to look to its 
produce for the payment of the mortgage-debt, the mortgagor undertaking 
no personal liability and the mortgagee not being entitled to sue for 
the debt (6JT* 7 

See also notes under Section 6. 


J Ymhvant v. Vithal^l 1 Bom. 267 (272) - Sec. 58, T. P. Act. 

2 . Bishcshar V. -Debt Baksh-16 O. C. 56, \7 I. C. 329 (332) - Sec. 58, T P. Act 

3. Partab Bahadur v. Gajadhar ~24 AH. 52L (P. C.) 

4 See Chathu v. Kunjan ~ 12 Mad. 109; See also U All. 203,8 Pat. 16, 
A. 1. R. 1929 Pat. 605, 120 I. C. 32, 11 P. L, T. 68. 

5 Kandula Venkiah v. Donga Pal lay a = 43 Mad. 589 (F. B.), 57 I. C. 27’4. 

6 'Gabi Mai v. Shera* 90 P. R. 1881 ; Khandu Lai v. Fazal~5\ 1 . C. 956; 
Rattigan’s Customary Law , 12 th Edition, p. 545 . 
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SUB-SECTION (6). 



“Conditional sale”—definition—meaning and scope. 

According to Sub-section (6) above, the expression “conditional sale’* 
includes any agreement whereby in default of payment of the mortgage- 
money or interest at a certain time the land will be absolutely transferred to 
the mortgagee. 

Clause (c) of Section 58 of the Transfer of Property Act, 1882, again 
defines “mortgage by conditional sale*’ as follows :— 

‘Where the mortgagor ostensibly sells the mortgaged property— 

on condition that on default of payment of the mortgage-money on a 
certain date, the sale shall become absolute, or 

‘on condition that, on such payment being made, the sale shall become 
void, or 

‘on condition that, on such payment being made, the buyer shall transfer 
the property to the seller; 

‘the transaction is called a mortgage by conditional sale, and the 
mortgagee a mortgagee by conditional sale : 

‘Provided that no such transaction shall be deemed to be a mortgage , 
unless the condition is embodied in the document which effects or purports 
to effect the sale (l). 

The definition of “mortgage by conditional sale” under the Transfer 
of Property Act, 1882, thus gives three forms of conditional sale. In the 
first form, which is most usual, the transaction is a mortgage to start with 
but on the default of the mortgagor to pay the mortgage money or interest 
at the stipulated time it is converted into absolute ownership. In the other 
two forms of conditional sale referred to above, the starting point is the 
ostensible sale of property with a condition that on payment of the mortgage 
money the sale shall become void or the buyer shall transfer the property 
to the seller. It is the first form as described above that falls within the 
definition of “conditional sale” as given in Sub-section (6) of Section 2 of 
the Punjab Alienation of Land Act, 1900. 

Section 10 of the Act provides that “in any mortgage of land made 
after the commencement of this Act any condition which is intended to 
operate by way of conditional sale shall be null and void.” 

Instances of mortgage by conditional sale. 

Wherein a deed it was stipulated that the principal amount with 
interest should be paid within five years and that “should this amount be not 
paid within the time above specified and the whole or a portion thereof 
remain unpaid this mortgage-deed will be considered an absolute deed of 


1 . The proviso in italics has been added bv Section 19 of the T. V. \mendment 
Act 1929, (XX of 1929) . 
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sale free from all disputes, and the mortgagee will be entitled to possession 

of the village,” held that the deed was one of mortgage by conditional 
sale (l). 

A document described as a ‘conditional deed of sale” enumerated the 
amounts borrowed from the mortgagee and then ran thus : “l shall pay 
the said principal and interest on 26th June, 1987 and take back this bond. 
If I fail accordingly on the due date, my land mentioned in the patta I shall 
give up to you treating the principal and interest hereof as sale proceeds.” 
Held that this was a deed of mortgage by conditional sale (2). 

Where a person executed a document by which he purported to sell 
the property in consideration of a loan due by the executant but it was 
agreed that if the executant paid the amount within 3 years, the property 
would be “released,” held that the transaction amounted to a mortgage by 
conditional sale and not an out and out sale (3). 

For more details see Commentaries on the Transfer of Property 
Act hy Sir H. S. Gonr ; Mr. B . B . Mitra and others —Section 58, 

SUB SECTION (7). 

Alienor” definition—meaning and scope. 

Sub-section (7) has been added by the Punjab Alienation of Land 
(Second Amendment) Act, 1938 (Punjab Act No. X of 1938), Section 3. It 
defines “alienor” as “including any person transferring an interest in land 
by sale, exchange, gift, will, mortgage, lease or farm and lawful heirs and 
successors of any such person.” 

Sub-section (7) as originally drafted in the Amending Bill provided 
as follows — 

“Alienor” includes any person transferring an interest in land by way 
of sale, exchange, gift, will, mortgage, lease or farm, and the assignee or 
representative-in-interest of any such person. 

1'he words “way of” were omitted as being redundant and not serving 
any useful purpose. By the omission of these words the sub-section stands 
as it is without any difference in its meaning or sense ; on the contrary the 
language of the sub-section has been improved. 

1 he words and lawful heirs and successors of any such person” 
were substituted for the words and the assignee or representative-in-interest 
of any such person. The object in view in enacting this legislation has been 
to help the alienor whose land has been alienated, or his heirs. It was never 
intended to help the persons who had purchased the rights of the alienor. 
L»y including the word assignee, it would have been practically laying a 

1- Janki v. Jai Dei-9 O. C. 147. 

2 . Kola Vekatanarayana v Vuppala Ratnain = 29 Mad. 531. 

3. Mumtaz Begam v. Lachhmi-A. I. R. 1931 All. 196, 1930 A. L. J. 1435, 130 
I C. 15 ; See also A. I. R. 1923 All. 48 ; A. I. R. 1928 Mad. 28. 
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premium on purchase by capitalist landlords of the interest of these 
alienors, which certainly was not the intention of the legislature. An 
assignee broadly speaking, means the person to whom an alienor transfers 
his rights in the land, whether an agriculturist or a non-agriculturist. The 


word “assignee’’ was therefore rightly omitted. 


According to Sub-section (7), as it stands, “alienor” includes lawful 
heirs, and successors of any person transferring an interest in land by sale, 
exchange, gift, will, mortgage, lease or farm. Thus it is possible not only 
to the alienor but his sons, grandsons and descendants, as well as to his 
collaterals and his daughters if succession by daughters is permitted in that 
tribe, to derive advantage from the new legislation enacted by the Amend¬ 
ing Act. — 

See also notes under Sections 13-A, 13-B and 13-C of the Act. 

SUB-SECTION (8) 

“Deputy Commissioner”to be deemed a Revenue Officer within 
the meaning of Sections 19, 20 and 21 of the Act—appointment of 
any other officer by the Provincial Government to perform the duties 
of a Deputy Commissioner for certain purposes. 

Sub-section (8) has been added by the Punjab Alienation of Land 
(Second Amendment) Act, 1938 (Punjab Act No. X of 1938), Section 3. It 
provides that ‘Deputy Commissioner shall be deemed to be a Revenue 
Officer within the meaning of Sections 19, 20 and 21 of the Punjab Aliena¬ 
tion of Land Act and shall include any officer specially appointed by the 
Provincial Government to perform the duties of a Deputy Commissioner 
for the purposes of Sub-sections (2) and (3) of Section 4, Section 13-A, 
Section 13-B and Section 13-C, of this Act. It further enacts that the 
Provincial Government shall not appoint for this purpose any officer below 
the rank of an Assistant Collector, First Grade. 


The reasons for adding this sub-section are obvious. Under the 
Alienation of Land Act, a Deputy Commissioner alone has power to deal 
with the various matters arising under the Act, subject to a certain control 
by higher authorities. Section 19 of the Act states that ‘subject to the 
provisions of this Act (the Punjab Alienation of Land Act), the provisions 
of Chapter II ‘of the Punjab Land Revenue Act, 1887, shall, in so far as 
they are applicable, apply to the proceedings of Revenue Officer under this 
Act. Section 20 of the Act similarly enacts that ‘no legal practitioner shall 
appear on behalf of any party interested in any proceeding before a Revenue 
Officer under this Act.’ And Section 21 of the Act further declares that 
(l) a Civil Court shall not have jurisdiction in any matter which the Local 
Government or a Revenue Officer is empowered by this Act to dispose 
of; (2) no Civil Court shall take cognizance of the mann6r in which the 
Local Government or any Revenue Officer exercises any power vested in it 
or in him by or under this Act- It was nowhere mentioned in the Act 
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that ‘Deputy Commissioner’ would be deemed to be a Revenue Officer 
within the meaning of these sections, so that strictly speaking these, 
sections were not applicable to the proceedings taken by the Deputy 
Commissioner under this Act. It was long overdue to remove this defect 
in the drafting of this Act and this has now been done by the addition of 
Sub-section 8 to Section 2 of the Act —vide Section 3 of the Punjab 
Alienation of Land (Second Amendment) Act, 1938 (Punjab Act No, X 
of 1938). 

Any officer not below the rank of an Assistant Collector Frst Grade, 
can be appointed by the Provincial Government to perform the duties 
of a Deputy Commissioner for the purposes of Sub-sections (2) and (3) of 
Section 4, Section 13-A, Section 13-B and Section 13-C of the Act. A 
Deputy Commissioner, being the executive head of a district and also 
a Collector, has to perform multifarious duties. Enquiries to be made 
under the Sections aforesaid would entail a long time which a Deputy 
Commissioner would hardly be able to find, consistent with his other 
duties. I he above provision of law is, therefore, healthy and very useful. 

See also notes under Sections 19, 20 and 21. 

2-A. Notwithstanding anything contained in 
. . , Sections 53 and 54 of the Punjab Tenancy 

Act to Sections 53 Act, 1887, when a landlord makes a claim 
1887. 1 to exercise the rights thereby conferred 

upon him the provisions of this Act shall 
apply thereto (I). 


NOTES 


I his section has been added by the Punjab Alienation of Land 
(Amendment) Act, 1907, Section 3. 

Section 33 of the Punjab Tenancy Act, 1887, lays down that a 
tenant having a right of occupancy under Section 5 of that Act must, if 
he wishes to alienate his occupancy rights, give notice to his landlord through 
a Revenue Officer and the landlord may then within one month buy the 
rights at price to be fixed by that officer This is a kind of pre-emption (2). 
The right has been expressly saved by Section 2 (2) of the Punjab Pre- 
emipton Act, 1913 (Act No. I of 1913) which says that ‘nothing in this 


1 • Inserted by the I’unjab Alienation of Land ( Amendment) Act, 1007 (Punjab Act 
1 of 1907 ), S. 3 

2. See A mar Singh v. H 'nsaina = 36 P, R. 19U=I5 P. W. R. 1912=13 1C or- 
ISP L. R. I91Z 
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(Punjab Pre-emption Act, 1913) shall affect the provisions of. 
Sections 53 and 54 of the Punjab Tenancy Act, 1887.’ As a result 


it, if the landlord exercises his right under Sub-section (5) of Section 53 
of the Tenancy Act, the reversioners or other persons interested have no 
right to claim pre-emption. Jt is only after the landlord has failed to exercise 
the option that the provisions of Section 15 of the Pre-emption Act become 
operative though the landlord can still claim the right of pre-emption, 
not as a landlord under the Tenancy Act but under Section 15 of the 
Pre-emption Act (l). If, however, a sale is made by an occupancy 
tenant to a third person without his first making an offer to his landlord 
the landlord can step in and exercise the right of avoiding the sale under 
Section 60 of the Tenancy Act but he has got no right to sue under Section 
21 of the Punjab Pre-emption Act for pre-emption of that tenancy, against 
a person having a right of pre-emption under Section 15(a) or 15 (b) 
of that Act (2). 


The Punjab Alienation of Land Act, 1900, did not refer at all to 
Sections 53 and 54 of the Punjab Tenancy Act, 1887. So far as the Alienation 
of Land Act is concerned, the present section puts the sale of occupancy 
rights under Section 5 of the Punjab Tenancy Act, 1887, in favour of 
the landlord in exercise of his rights under Section 53 of that Act, on 
the same footing as other alienations of land, so that such a sale 
cannot take place without the necessary sanction under the Alienation of 
Land Act, if the occupancy tenant happens to be a member of an 
agricultural tribe and the landlord a member of a non-agricultural tribe. 

At the same time, the proviso to Sub-section (2) of the Alienation 
of Land Act provides that ‘sanction shall not be necessary in the case of 
a sale of a right of occupancy by a tenant to his landlord. Does this 
proviso refer only to a voluntary sale of a right of occupancy by an 
occupancy tenant to his landlord, in contradistinction to a compulsory sale 
by an occupancy tenant under Section 5 of the Punjab Tenancy Act to his 
landlord under the provisions of Section 53 of that ? There is, however, 
nothing in the Act to suggest that. The intention of the Legislature in this 
respect would be sufficiently clear from the following extract from 
“Statement of Objects and Reasons“Report of the Select Committee ’ 
and “ Speeches in Council M — . 

“The right of pre-emption given to a landlord in the case of a transfer 
by his occupancy tenant was expressly saved in the 
jects*amTRfeasons* Punjab Pre-emption Act, 1905. The provisions of Sec¬ 
tions 53 and 54 of the Punjab Tenancy Act, 1887, are not 
expressly saved or repealed in the Punjab Alienation of Land Act, 1900, 


1 . See San/ar Ali Shah \. Jiwan-22 P. R. 1901. 

2. A. I. R. 1924 Lah . 210— 72 I. C. 316. 
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with the result that the right given to the landlord in express terms by 
statute is not taken away and is not, it is thought, even limited by the 
necessity of obtaining sanction. It is not thought necessary at present 
to take away the right, but it is thought necessary that the Deputy 
ommissioner should be kept informed of such alienations in order to check- 
evasions of the Act. By the section it is proposed to insert in Section 2-A. 
It is, therefore, provided that the provisions of the Act shall apply to these 
alienations notwithstanding the provisions of Sections 53 and 54 of the 
lenancv Act, but in the new proviso to Section 3 (2) it is provided that 
sanction snail always be given (l).” 

Another point in connection with occupancy rights is that under 

Speech on intro- Sectl0ns 53 and 54 of the Punjab Tenancy Act, a landlord 
duction of Bill in can <da ‘ m pre-emption in the case of a sale of, or fore- 
Council. closure of a mortgage on, a right of occupancy. These 

sections afford a possible means of evading the provisions 
of the Land Alienation Act; and, while it is not intended to place 
restrictions on the bona fide exercise of the right of pre-emption bv 
landlords who do not belong to the agricultural class it is considered 
adv.sable that such transfer should be subjected to the review of the 
Deputy Commissioner While therefore, on the one hand such transfers 
are made Subject to the provisions of the Act, it is at the same time provided 
that the Deputy Commissioner shall sanction transfer of this nature made 
bona fide by a tenant to his landlord” (2). 

We have made an important alteration in proviso (2) to sub-clause (2) of 

Report of the Sect,on 3 \ This proviso as drafted made it necessary 
Select Committee. that every ‘(a) sale of right of occupancy by a tenant to 

r . . bis ,and| ord....should he reported to the Deputy 

Commissioner , but that the Deputy Commissioner’s sanction must be 
g t en if he was satisfied that the transaction was in fact what it purported 
°.' e * lh ' S provision h as been subjected to a good deal of criticism. Its 

oroS T, *1 e T re againSt 6Vasi0nS ° f the Act b >' transactions which 
professed o be of one or other of these characters, but were not so in fact. 

YY e are of opinion that the danger of evasions under («) is so slight that 
is qmte unnecessary to resort to the rather cumberous expedient proposed 

or the purpose of detecting them.under these circumstances we have 

come to the conclusion that the proviso goes further than is really necessary, 

Ton TlT !T V t0 g ! Ve " Se t0 avoidable inconvenience and miaapprehen- 
s.on. he proviso as altered by us dispenses with the necessity of the 


uuu me necessity of the 
J2 ( 3 . USS, ° ner s sanction to bona fide alienations of classes (a) 


ami LmoZ l ' m 'f b A,ienati ° n ° f Land < Amendment) Bill, i906~' Statement of Objects 
Bill. " SPeCCh ° f thC H ° n ‘ We •* Mr - Gordon talker in moving for leave to introduce the 


3* Report of the Select Committee. 
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It is difficult to understand the logic of this provision of law. The 
Land Alienation Act declares that no sanction is necessary under the Act 
for sale of a right of occupancy by a tenant to his landlord. Thus, if A is 
a tenant belonging to an agricultural tribe and B is his landlord, a member 
of a non-agricultural tribe, A is at liberty to sell his right to B at any price 
he chooses and there is no legal control over his power of transfer. On 
the other hand, under Section 53 of the Punjab Tenancy Act, 1887, a 
landlord can purchase the right of occupancy only at a value to be fixed 
by a competent Revenue Officer. The value so fixed would obviously be 
reasonable and represent the market value of those rights. In any case, 
the occupancy tenant who might be belonging to an agricultural tribe will 
have a fair deal and will not be a looser against his landlord, a 
member of a non-agricultural tribe. And in this case the provisions of the 
Alienation of Land Act have been declared to apply, and sanction of 
Deputy Commissioner under that Act for such a sale would be necessary It 
can be said that in the first case a tenant sells of his own accord to his land¬ 
lord while in the second case he is compelled to do so under the provisions of 
law, but this is hardly a plausible argument and has nothing to do with 
the necessity for obtaining Deputy Commissioner’s sanction to the transfer. 

See also Notes on pages 24 and 25. 

When a landlord makes a claim to exercise the rights conferred 
upon him under Sections 53 and 54 of the Punjab Tenancy Act, 
1887—meaning and scope. 

The words ‘when a landlord makes a claim to exercise the rights 
conferred upon him’ indicate that the provisions of the Alienation of Land 
Act will only apply when an occupancy tenant intends to transfer his right 
of occupancy by sale, gift, mortgage by conditional sale or usufructuary 
mortgage, and causes a notice of his intention to be served on his landlord 
through a Revenue Officer, under Section 53 of the Tenancy Act, and the 
landlord then claims to purchase the right at value to be fixed by the 
Revenue Officer. This section will not, for instance, apply where the sale 
is direct by the tenant to his landlord. The same remarks apply to 
foreclosure of mortgage of occupancy rights under Section 54 of the 
Tenancy Act. 

Sections 53 and 54 of the Punjab Tenancy Act, 1887. 

For facility of reference, Sections 53 and 54 of the Punjab Tenancy 
Act, 1887, are reproduced below :— 

S. 53. (1) A tenant having a right of occupancy 

Private transfer 

of right of occu- under Section 5 may transfer that right by sale, gift 

pancy under Sec- or mortgage subject to the conditions mentioned in this 
non 5 by tenant. . ° 

Section. 

2) If he intends to transfer the right by sale, gift, mortgage by 
conditional sale or usufructuary mortgage, he shall cause notice of his 
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intention to be served on his landlord through a Revenue Officer and shall 
defer proceedings with the transfer for a period of one month from the date 
on which the notice is served. 

(3) Within that period of one month the landlord may claim to 
purchase the right at such value as a Revenue Officer may, on application 
made to him in this behalf, fi.s. 

(4) When the application to the Revenue Officer is to fix the value 
of the right of occupancy which is already mortgaged, he shall fix the value 
of the right as if it were not mortgaged. 

(5) I he landlord shall be deemed to have purchased the right if he 
pays the value to the Revenue Officer within such time as that Officer 
appoints. 


(6) On the value being s 0 paid, the right of occupancy shall be 
extinct, and the Revenue Officer shall, on the application of the landlord, 
put the landlord in possession of the tenancy. 


(7) If the right of occupancy was already mortgaged the tenancy shall 
pass to the landlord unencumbered by the mortgage, but the mortgage-debt 
shall be a charge on the purchase-money. 

(8) If there is no such charge as aforesaid, the Revenue Officer shall, 
subject to any directions, which he may receive from any Court, pay the 
purchase money to the tenant. 

If there is such a charge the Revenue Officer shall, subject as 
aforesaid) either apply in discharge of the mortgage debt so much of the 
purchase-money as is required for that purpose and pay the balance, if any, 
to the tenant, or retain the purchase money pending the decision of a Civil 
Court as to the person or persons entitled thereto. 

(10) Where there are several landlords of a tenancy, any one of them 
may be deemed to be the landlord for the purposes of tins section. 

(11) No suit or other proceeding shall be instituted against the Crown 
• * °r against an ~ v °^ cer of the Crown (l) in respect of anything done 
by a Revenue Officer under the two last foregoing sub-sections, but nothing 
in this sub-section shall prevent any person entitled to receive the whole 
°* aily f >art the purchase money from recovering it from a person to 
whom it has been paid by a Revenue Officer.” 


S. 5+. Where a mortgagee of a right of occupancy under Section 5 
Procedure on P r °POses to foreclose his mortgage, or otherwise enforce 
rig! hbs lien on the bind subject to the right, the provision of 
of occupancy ^ as * foregoing section shall, so far as they can he 
under Section 5 . made applicable, apply as if the mortgagee were the 

tenant. 


1. The words * * the Crown ’' 
in Council by the Government of 


were substituted for 4 ‘ the Secretary of State for India 
India f Adaptation of India Laws) Order, 1937. 
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Permanent Alienation of Land. 


p 3. (1) *[Save as is hereinafter provided a] person 

Sanction of D wytty who desires to make a permanent alien a- 


■ d * ( ' ;ert ain nation of his land shall be at liberty to 


quire 

perma nent, alien a 
lions' 


make such alienation where— 
i (a) the alienor is not a member of an agricultural 
_tri;bg ; or 

(b) repeated by Punjab Act I of 1907, Section 4 (l). 
la) the ali enor is a member of an agricultural tribe 
and the alienee is a member of the same tribe or of a 
tiibe in the same group ; 

(Proviso to this sub-section repealed by Punjab Act I 
1907, Section 4 [1].) 

l/(2i E xcept in the cases provided for in sub-section 
(1), a permanent al i en a tion of land shall not take 
effect as such unless and unti l sanction is given there¬ 
to by a Deputy Commissioner : i 
f [provided that 

jy.) sanction may be given after the act of aliena¬ 
tion is otherwise completed, and 

sanction ...» lmLLiiPt be jiecai u the case o f— 

a sale of a right of occu pancy by a tenant to his 


landlord .or 


V$) 


) a gi ft mad for a r eligious or charit¬ 

able purpose, whether inter vivos or by will]'. 

(1,5) The Dep uty Comm issioner shall inquire into the 


V 


ircumstances of the alienation and shall have discre- 


f tion to grant o r refuse the sanction required by sub¬ 
section (2 . 

NOTES. 


Analogous Law. 

Section 4 of the Central Provinces Land Alienation Act, 1916 
(C. P. Act No. 11 of 1916). 


•Substituted lor ‘a’ by the Punjab Alienation of Land (Third Amendment) Act, 
1938, (Punjab Act V of 1938), Sec. 2. 

-^Substituted by the Punjab Alienation of Land (Amendment) Act, 1907 (Punjab 
Act I of 1907), S* 4 (2). 
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PERMANENT ALIENATION 

ion 3 of the Bundhelkhand Alienation of Land Act, 1903 
(U. P. Act No. II of 1903). 

Section 4 of the Central Provinces Land Alienation Act, 1916 (C. P. 
Act No. II of 1916) runs as follows :— 

4 - (l) A person who desires to make a permanent alienation of his 

land shall be at liberty to make such alienation where— 

la) the alienor is not a member of an aboriginal tribe ; or 

( b ) the alienor is a member of an aboriginal tribe and the alienee is 
a member of the same ora different aboriginal tribe. 

(2) Except in the cases provided for in sub-section (l), a permanent 
alienation of land shall not take effect as such unless and until sanction is 
given thereto by the Deputy Commissioner of the district in which the 
land is situated : 

Provided that sanction may be given after the act of alienation is other¬ 
wise completed. 

(3) The Deputy Commissioner shall enquire into the circumstances of 
the alienation and shall have discretion to grant or refuse, by an order in 
writing, the sanction required by sub-section (2). 

Section 3 of the Bundhelkhand Alienation of Land Act, 1903 (XL P. 
Act No. II of 1903) is to the following effect ;— 

3. (1) A person who desires to make a permanent alienation of his 

land shall be at liberty to make such alienation where— 

(a) the alienor is not a member of an agricultural tribe ; or 

(/>) the alienee is either a member of the same agricultural tribe as 
the alienor, or is a member of an agricultural tribe and a resident of the 
district in which the land is situated. 

(2) Excepting the cases provided for in sub-section (l), a permanent 
alienation of land shall not take effect as such unless and until sanction is 
given thereto by the Collector of the district in which the land is situated : 

Provided that sanction may be given after the act of alienation is 
otherwise completed. 

(3) The Collector shall inquire into the circumstances of the . aliena¬ 
tion and shall have discretion to grant or refuse by an order in writing the 
sanction required by sub-section (2Y. 

(4) Nothing in this section shall effect sales ordered or permitted 
under the provisions of the Bundhelkhand Encumbered Estates Act, 1903. 

Sanction of Deputy Commissioner required to certain permanent 
alienations—changes brought about by the Amending Act of 1907. 

In the Punjab Alienation of Land Act, 1900, Section 3 ran as 
follows: —• ' -j • • f 
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3. (1) A person who desires to make a permanent alienation of his 
land shall be at liberty to make such alienation where— 

(a) the alienor is not a member of an agricultural tribe; or 


(b) the alienor is a member of an agricultural tribe and the alienee 
holds land as an agriculturist in the village where the land alienated is 
situated ; or 


(c) the alienor is a member of an agricultural tribe and the alienee is 
a member of the same tribe or of a tribe in the same group : 


Provided that, if an agriculturist desires to make a permanent aliena- 
tion of land acquired under clause ( b ) he shall not be at liberty to make 
such permanent alienation under this sub-section unless the alienee is a 
member of an agricultural tribe or a person holding land as an agriculturist 
in the village. 


(2) Except in the cases provided for in sub-section (l), a permanent 
alienation of land shall not take effect as such unless and until sanction is 
given thereto by a Deputy Commissioner : 

I rovided that sanction may be given after the act of alienation is 
otherwise completed. 

(3) The Deputy Commissioner shall enquire into the circumstances 
of the alienation and shall have discretion to grant or refuse the sanction 
required by sub-section (2).” 

Clause (b) and the proviso to sub section (1) were repealed by 
Section 4(1) of the Punjab Alienation of Land (Amendment) Act, 1907 
(Punjab Act I of 1907). Similarly, the proviso to sub-section (2) was 
substituted for the original by that Act. 


The words “ save as is hereinafter provided a ” have been substituted 
for the word “a ” appearing as t^e first word in the first line of sub-sec¬ 
tion (1) of Section 3 of the Punjab Alienation of Land Act, 1900, by 
Section 2 of the Punjab Alienation of Land (Third Amendment) Act, 1938, 
(Punjab Act V of 1938). The necessity for this arose on account of the 
addition of Section 3-A to the Act by the same Amending Act, as will be 
explained hereafter. 


The abolition of the * statutory agriculturist ’ 

One of the most important changes brought in the original Act by 
the Amending Act of 1907 was the abolition of the ‘statutory agriculturist/ 
I he expression agriculturist was defined as meaning ‘ a person holding 
agricultural land who either in his own name or in the name of his ancestor 
in the main line was recorded as the owner of land or as an hereditary 
tenant or as an occupancy tenant in any estate at the first regular settle¬ 
ment, or, if the first regular settlement was made in or since the year 
1870, then at the first regular settlement or at such previous settlement as 



PERMANENT ALIENATION 
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the Local Government may, by order in writing determine ’—%ivde Sec¬ 
tion 2 (l) of the Act, since repealed by the Amending Act of 1907 (l). 
Clause ( b ) of sub-section (1) of Section 3 (since repealed by the Amending 
Act of 1907) further provided that a * person who desires to make a per¬ 
manent alienation of his land shall be at liberty to make such alienation 
where the alienor is a member of an agricultural tribe and the alienee 
holds land as an agriculturist in the village where the land alienated is 
situated : 

‘Provided that, if an agriculturist desires to make a permanent alie¬ 
nation of land acquired under clause (&) he shall not be at liberty to make 
such permanent alienation under this sub-section unless the alienee is a 
member of an agriculutral tribe or a-person holding land as an agriculturist 
in the village/ 

This group of “ agriculturist ” was purely artificial. It embraced 
most, but not all members of notified agricultural tribes, and some members 
of non-agricultural tribes. It followed that a money-lender who acquired 
rights in land before the first regular settlement and was recorded as a 
landowner or an occupancy tenant in the settlement record then made was 
an “ agriculturist ” for the purposes of the Act. Thus, while the non- 
agricultural classes were excluded generally from the power of acquiring 
land belonging to the agricultural class, this exclusion was relaxed in the 
case of a small portion of the former. “ The genesis of the statutory 
agriculturist might be said to have been the result of the fear that undue 
economic inconvenience might result from the exclusion uno ictu of the 
entire money-lending class” (2). The money-lenders and others who had 
been landowners for a long time were placed in a somewhat better position 
than more recent purchasers. 

One of the objects of this provision when introduced was to mitigate 
what appeared to be the hardship of preventing acquisition by those who 
were old landowners. 

Subsequent experience, however, proved in practice that the 
statutory agriculturist was not a necessity for the working of the Act. It 
was also proved that the maintenance of this artificial class was highly 
inconvenient And above all, it was felt that unless the statutory agricub 
turist was eliminated, mischievious effects would ensue. In the words of 
the Hon’ble Mr. Gordon Walker, while introducing the Punjab Alienation 
of Land Act Amendment Bill, 1906,—“The agriculturist of the Act be¬ 
longs in the great majority of cases to the money-lending class from 
whose encroachments we specially desire to protect the Punjabi peasant, 
and there are no indications which clearly point to the necessity of protect¬ 
ing the latter against the statutory agriculturist. There appears to be 

1. See pages 9 and 10, and Punjab Land Administration Manual, para, 29. 

2. Per speech of the Hon’ble Mr. Gordon Walker while introducing the Punjab 
Alienation of Land Amendment Bill, 1906. 



MiNisr^ 


<SL 

THE PUNJAB ALIENATION OF LAND ACT [Sec. 3. 

every probability that unless we interfere, considerable quantities of land 
would before long pass from the agricultural to the privileged portion of 
the money-lending class- There is the further real danger of the privileged 
(igTicultnrist taking over the debts and mortgages of other money-lenders 
who have not the favoured status and then proceeding to acquire the 
lands of the indebted peasants” (l). 

I he statutory agriculturist appears to have been the mere creature 
of the fears with which the working of the Act was regarded by those who 
had no real faith in its principles. The experience now gained shows 
that those fears were not justified. His abolition is proposed not because 
the working of the Act shows that he is already absorbing the lands of 
zamtttdcirs , but because the Act gives him the opportunity to do so and 
because it is a flaw in principle to exclude the money-lender in a great mass 
of cases and admit him in a comparatively few on the basis of an acci¬ 
dental circumstance unconnected with the structure of rural society in the 
Punjab viz., the date of the first Regular Settlement ”(2). 

F roviso to sub-section (2) no sanction is necessary for (a) 
sale of a right of occupancy by a tenant to his landlord or ( b ) a gift 
made in good faith for a religious or charitable purpose, whether 

inter vivos or by will. 

The existing proviso to sub-section (2) of Section 3 of the Act 
was substituted for the original by the Punjab Alienation of Land (Amend- 
merit) Act, 1907, Section 4 (2). 1 he original proviso simply provided that 

sanction may be given after the act of alienation is otherwise completed.’ 
Clauses (a) and (b) referred to above were added by the Amending Act of 
1907, with the result that sanction is not necessary in the case of — 

fa) a sale of a right of occupancy by a tenant to his landlord, or 

(h) a gift made in good faith for a religious or charitable purpose, 
whether inter vivcs or by will. 

The proviso to sub-section fa) of Section 3, as drafted in the Punjab 
Alienation of Land Amendment Bill, 1906, was to the following effect— 

“provided that — 

(1) sanction may be given after the act of alienation is otherwise 
completed ; and 

(2) sanction shall be given when the Deputy Commissioner is satisfied 
that the permanent alienation is— 

(a) a sale of a right of occupancy by a tenant to his landlord, or 

(■ b ) a gift for a religious or charitable purpose, whether made inter 
vivos or by will.” 

1. See Punjab Gazette 1906, Part V, page 2S. 

2. The Punjab Alienation of Land Amendment Bill, 1905—vh/c Statement of 
Objects ami Reasons. 
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This was amended by the Select Committee and recommended for 
adoption in the existing form. The observations of the Select Committee 
on this point were as follows— 


“We have made an important alteration in proviso (2) to sub-clause (2) 
of clause 4. This proviso as drafted made it necessary that every (a) sale of a 
right of occupancy by a tenant to his landlord and ( b ) gift made for a religious 
or charitable purpose should be reported to the Deputy Commissioner but that 
the Deputy Commissioner’s sanction must be given if he was satisfied 
that the transaction was in fact what it purported to be. This provision has 
been subjected to a good deal of criticism. Its object was to insure 
against evasions of the Act by transactions which professed to be of one 
or other of these characters but were not so in fact. We are of opinion 
that the danger of evasions under (a) is so slight that it is quite unnecessary 
to resort to the rather cuinberous expedient proposed for the purpose of 
detecting them As regards ( b ) it has been suggested to the Committee 
bv the Hon’ble Sardar Partap Singh that the provisions requiring the 
sanction of the Deputy Commissioner to gifts for religious purposes, though 
accompanied by the conditions that sanction will be given where he is 


satisfied that there is no attempt to evade the provisions of the Act, have 
aroused some apprehension as to possible interference with dharamarth 
and other donations of a like character. It has also been represented that 
in parts of the country the custom of making small death-bed gifts for 
religious purposes is very common, and that it would be vexatious to 
require such transactions to be reported for sanction. We do not believe 
that the danger is really great that the law will be evaded to any extent 
worth mentioning by fictions gifts for religious purposes which are in 
reality sales. Under these circumstances we have come to the conclusion 


that the proviso goes further than is really necessary, and that it is likely to 
give rise to avoidable inconvenience and misapprehension. The proviso 
as altered by us dispenses with the necessity of the Deputy Commissioner’s 
sanction to bona fide alienations of classes (a) and {b) (1).” 


K /"Meaning and scope of the section- 


The provisions of the Punjab Alienation of Land Act which deal with 
alienations of land, only recognize two classes of persons— 

ia) those who afe, and ) . 

V® those who are not j members of agricultural tribe. 


<( l ' ie c * ass consists of persons b elonging to the tribes notified as 
agncuhural juider the powers conferred .by Section 4 of the Act and the 
second obviously includes all other persons. 

n^ No restrictions of any kind are im pend on persons who are not 
membe r£qf. tribes.. Further, th ere ar e no restrictions on the pur- 

ch ^!2.SySgdfe »- t .SSiL2». 

1. Report of the Select Committee. Punjab Gazette, 1907, Part V, Page 18. 
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of his land by a member of an agricultural tribe to anyone not belonging to 
such a tribe in the same district or to a tribe in the same group in the 
district, requires the sanction of the Deputy Commissioner. Sanction may 
be given either before or after a deed of sale has been drawn up and 
possession given. 

As will be explained under section 4 of the Act, the words 
“members of the same tribe'' in sections 3 (l) (c) and 6 (l) of the Act should 
be held to be equivalent to member of the same agricultural tribe in the 
same district." It follows therefore that the alienation of land by a 
member of an agricultural tribe to a member of the same tribe in another 
district, even though the tribe may also have been notified as an 
agricultural tribe in the latter district, requires the sanction of the Deputy 
Commissioner of the district in which the land is Situated. Again, members 
of any notified tribe or group of tribes vis-a-vis members of another tribe 
not notified in the same group are, even in the same district, is exactly the 
same position as they are vi$*a-vis persons who do not belong to any 
notified agricultural tribe (1). The genesis of this group theory also will 
be explained under section 4. 

Sanction shall not be necessary in the case of— 

(а) a sale of a right of occupancy by a tenant to his landlord, or 

(б) a gift made in good faith for a religious or charitable purpose, 
whether inter vivos or by will. 

The rules framed under section 25 of the however, provide 

certain safeguards in this respect. See Notes supra under the heading— 
‘Gifts for a religious or charitable purpose/ 

Act not retrospective. 

The Punjab Alienation of Land Act, 1900, came into force from 
the 8th June, 1901 — Vide Government of India Notification No. 1243, 
dated the 8th June, 1901, under section 1 (3) of the Act. The Act has 
no retrospective effect. Where the right to claim the land in dispute 
had accrued to the plaintiff before the Land Alienation Act came into 
force, the subsequent passing of the Act could not deprive him of the 
vested right under the sale deed. Therefore a sale which was effected 
and completed before the 8th June, 1901, does not fall within this section, 
even though the suit for possession of the land sold is brought after the 
8th June, 1901 (2). 

The Act has no retrospective effect and rights acquired prior to the 
passing of that Act are not controlled by its provisions (3). Thus a 
mortgage effected by a member of a Kureshi tribe prior to the date 


1. Sec Financial Commissioner's Standing Order No. 1, Para 5. 

2. Sunder Lai v. Ram Singh *=10 P. R. 1907 = 5 P. L. R. 1908 = 90 P. W. R. 

1907. 

3. Mi ran Bahsh v, Milkhi Ram-A. I. R. 1923 Lah. 673 = 76 I. C. 135. 







misr^ 



PERMANENT ALIENATION 


51 


when the Kufeshis were notified as agriculturists under the Punjab 
Alienation of Land Act (XIII of 1900) can be given effect to in a suit 
filed subsequent to the notification by which the Kureslus were included 
in the list of agricultural tribes (l). 


I he Alienation of Land Act has no retrospective effect (2). 

See also notes on pages 5 to 7 and also under sections 9 y 10 and 
16 of the Act. 


Documents compulsorily registrable under section 17 of the 
Indian Registration Act, 1908—section 47 of the Indian Regist¬ 
ration Act instrument executed before the coming into force of the 
Land Alienation Act, unaffected by that Act though registered sub¬ 
sequently. 

In the case of documents compulsorily registrable under section 17 
of the Indian Registration Act, 1908, the transactions to which they 
relate cannot be deemed to be complete unless and until such documents 
are duly registered. If, however, such a document is subsequently re¬ 
gistered, it will operate from the date of its execution , and not from 
the date of its registration (Vide section 4 7, Indian Registration Act), 
and consequently, if executed before the 8th June, 1901, will not 
be affected by the provisions of the Punjab Alienation of Land Act (XIII 
of 1900) (3). 

‘‘When any permanent alienation which under section 3 of the Punjab 
Alienation of Land Act, is not to take effect as such until the sanction 
of a Deputy Commissioner is given thereto, has been reduced to writing 
and the deed of transfer has in the absence of such sanction been regis¬ 
tered, contrary to the provisions of section 17 (2) of the said Act, the 
Deputy Commissioner shall, on such registration coming to his notice, 
intimate to the registering officer, in whose office the said deed Wks 
registered, that the sanction of the Deputy Commissioner to the transaction 
had not been obtained, and the registering officer shall thereupon make 
a note to that effect in red ink in the column of remarks against the 
copy of the document, and shall add that registration was in contraven¬ 
tion of the provisions of section 17 (2) of the said Act A copy of the 
said remarks shall be endorsed on every copy of the deed supplied 
thereafter by the registering officer under section 91 of the Indian Regis¬ 
tration Act, 1908 (4). 


l - A 1 R 19 23 Lah. 673 ; 27 P. L. It 1906; 7 P. R. 1910 and 90 P R 1904 
[F. B.] followed. 

2. M st. Urnrao Ribi v. Ram Kishen-A. I. R. 1932 Lah. 281 = 13 Lah. 70=137 
I. C. 820 = 33 P. L. R. 1003. 

3. financial Commissioner’s Standing Order No. 1, para 7. 

4. Punjab Government Notification No. 310—A, dated the 6th November, 1914. 
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Agreement to sell before the coming into force of the Punjab 
Alienation of Land Act—sale actually taking place after the en¬ 
forcement of the Act—not valid without sanction of the Deputy 
Commissioner—agreement to transfer land on happening of a certain 
contingency not tantamount to alienation in praesenti. 

By a registered deed, dated the 18th October, 1874, the ancestors 
of the defendants Nos. 1 to 5 sold to the father of the plaintiffs certain 
plots of land aggregating 87 highas 15 marlas in area for Rs. 3,490. One 
of the plots measuring 36 bighas 3 kanals and 17 marlas ., was held by the 
vendors as mortgagees by way of conditional sale for a period of 35 years 
and it appeared that they thought that the mortgagor would not redeem 
the land and they consequently purported to transfer proprietary rights 
therein. At the same time a covenant was entered in the sale-deed 
providing that in the event of the vendee losing the plot by 
redemption at the instance of the mortgagor, the vendors would transfer 
to the vendee an equal area out of their proprietary holding. After the 
expiry of nearly 30 years, from the date of the sale, the mortgagor’s 
representative instituted a suit for redemption and recovered possession 
of the mortgaged land from the plaintiffs on the 29th August, 1909. 
The plaintiffs thereupon instituted a suit for possession of an equal 
area and in the alternative for the recovery of hs. 3,000 by way of 
damages. 


Held , that the covenant to transfer other land in lieu of the mort¬ 
gaged property did not amount to an alienation in praesenti , but cons¬ 
tituted an agreement to transfer in future the property specified therein 
on the happening of a certain contingency. This contingency occurred 
in 1909 and it was then that the right to enforce the agreement accrued 
to the plaintiffs. But the Alienation of Land Act has then come into 
force and the agreement could not be enforced and consequently became 
void, section 2, clause 18) of the Indian Contract Act. The plaintiffs 
were, however, entitled to compensation (1). 

M mortgaged a plot of land to B. After M's death bis widow K 
sold the land to the mortgagee B. M’s reversioners brought a suit im¬ 
peaching the alienation and to get funds for the litigation they entered 
into an agreement with LandS on 24th June, 1897, in pursuance of 
which half the land was to be given to L and S in the event of success. 
The reversioners succeeded and L and S obtained possession of the land 
in June 1921. C sought to pre-empt the land. 

Held, that even if the transaction of 24th June, 1897 by the rever¬ 
sioners was only an agreement to sell and not a sale, the sale took place 
on the date when JL and S took possession of the land and as on that date the 

1. Fakira Mal. v. Nabbu**A. I. R. 1915 Lah. 310=166 P. L. R. 1915 = 83 
P W. R. 1915 = 29 I. C. 751. 
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Punjab Alienation of Land Act was in force and as L and S were not 
members of agricultural tribe, the sale to them by reversioners of M who 
were members of agricultural tribe could not take place. A suit for pre¬ 
emption in respect of such sale was, therefore, liable to be dismissed under 
section 24, Punjab Pre-emption Act (l). 

It was in an earlier ruling reported as Hari Chattel v. Bur a 
Mai (2) that a suit for the specific performance of a contract to sell 
a plot of land entered into before the enforcement of the Act could not 
be dismissed simply because the suit was brought after the Act had come 
into operation. But this ruling was dissented from in Buta Singh v. 
Jawcrnd Singh (3) referred to above, wherein it was observed— “As laid 
down in section 54, Transfer of Property Act, a contract to sell immov¬ 
able property does not create any interest in, or charge on, such pro¬ 
perty ; and the agreement dealt with in that case should not, therefore, 
be treated as a transfer of the property. Any such transfer took place 
after the enforcement of the Act and was prohibited by the rule con¬ 
tained therein”. 

Section 54 of the Transfer of Property Act, 1882, lays down that 
a contract to sell immovable property does not 
Act aT Secti<>rf54 ro ^ ert ^ create any interest in or charge on, such property 
and the agreement to sell a piece of land cannot be 
treated as a transfer of the property (4). 

Alienation in contravention of law— mutation effected is illegal 
—no title passes to the vendee. 

Where the alienation is in contravention of the provisions of Aliena¬ 
tion of Land Act, the mere fact that mutation was effected in the name 
of the vendee does not confer any title upon him. The mutation is illegal 
in such a case. Where a contract is void ab initio , the consideration cannot 
be refunded (5). 

Agreement to sell subject to there being no legal obstacle — want 
of sanction of Deputy Commissioner — subsequent sanction by the 
Deputy Commissioner — effect. 

Defendant T. S. a Jat of the Lyallpur District promised to sell the 
land in dispute situated in tahsil Jaranwala, district Lyallpur, to the plain¬ 
tiff P* S., a Jat of Hoshiarpur District, and on 5th January, 1914, the former 
executed an agreement containing inter alia the stipulations that the sale 
deed would be executed and registered by the 21st February, 1914, that 

1 Buta Singh v. Jawand Singh ~ A. I. R. 1930 Lah. 140 = 30 P. L- R. 747=121 

I. C. 72. 

2. 27 P. L. R. 1906. 

3. A. I. R. 1930 Lah. 140 = 30 P. L. R. 747=121 I. C. 72. 

4. See A. I. R. 1930 Lah. 140 = 30 P. L. R. 747=121 I. C. 72. 

5. Sada v. Hayat~A, I. R. 1929 Lah. 68 (l)=109l. C. 633. 
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the party committing breach of the contract would pay Rs. 1,000 as 
damages to the other and that if there was any legal obstacle to the exe¬ 
cution and registration of the sale deed neither party would be entitled to 
any damages. Defendant refused to execute the sale deed by the prescribed 
date and consequently on the 24th February, 1914, plaintiff instituted a 
suit for specific performance of the contract and possession of land. 

Held, (/) that plaintiff, who admitted by neither resided nor held land 
in the Lyallpur District, was not a member of an agricultural tribe therein 
and that under section 3 (2) of the Punjab Alienation of Land Act a per¬ 
manent alienation of land made by a member of an agricultural tribe in bis 
favour could not take effect as such unless and until sanction was given 
thereto by the Deputy Commissioner. 

(u) 1 hat the legislature did not intend to render a permanent aliena¬ 
tion by a member of an agricultural tribe to a non-member void ab initio. 

If such a transfer is subsequently sanctioned by the Deputy Commissioner, 
it takes effect as a permanent alienation; otherwise under section 14 it 
may be converted into a usufructuary mortgage in form (<r) permitted by 
section 6 for such term not exceeding 20 years and on such conditions 
as the Deputy Commissioner considers to be reasonable. 

(»'*'*) That under sub-section 2 of section 17 of the Act, the deed of 
sale could not have been admitted to registration until a certified copy of 
the order granting such sanction was produced to the officer empowered to 
register the instrument and as no such sanction was forthcoming on the 
21st February and in fact no application for sanction has up to that date 
been made there was a legal obstacle and the defendant under the agree¬ 
ment was accordingly entitled to put an end to the contract and by refusing 
to carry it out he did put an end to it and the fact that defendant sub¬ 
sequently obtained sanction afforded no justification for revising the 
vinculum juris (1). 

Unauthorized alienation—compromise decree—reference by 
Deputy Commissioner under section 21-A—on facts not held tant¬ 
amount to a sale by an agriculturist to a non agriculturist in opposi¬ 
tion to the provisions of the Land Alienation Act 

Certain land was sold by an agriculturist to a non-agriculturist by 
registered sale deed, dated the 21st June, 1879, the transaction being, 
however, subsequently shown in the revenue papers as a mortgage On the 
29th of March, 1910 the grandsons of the vendees instituted a civil suit 
which was decided on the 24th of May, 1910, by a decree on a compromise 
under which the vendee was declared owner of three-fourths only of the 
land sold, while the remaining one-fourth was released absolutely to the 
defendants (vendors). On a reference by the Deputy Commissioner under 


1. Pal Singh v. Thakar Singh = 120 P. R. 1916 = A I. R. 1917 Lab. 25 = 240 
P. W. R. 1916 = 38 I. C. 15. 
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section 21-A of the Alienation of Land Act, it was held, that as the 
transaction was really a sale made in 1879 and all that was effected by the 
decree, passed on the compromise, was that the vendor got back one-fourth 
of the area sold, the decree did not contravene any of the provisions of the 
Alienation Act (1). It was observed in this case—“We find it difficult 
to understand upon what principle we are asked to modify the decree in 
any way. The case put to us is that the decree amounts to sale of three- 
fourths of a considerable holding by an agriculturist to a non-agriculturist 
and that it should, therefore, be set aside as conflicting with the provisions 
of the Alienation Act ...We are quite clear after going through all the 
circumstances under which the decree was passed that they do not justify 
interference of any sort, and we think it is to be regretted that the Deputy 
Commissioner, even if he thought that there had been a technical 
infringement of the law, did not dispose of the matter himself by at once 
consenting (*.«., under section 3 of the Alienation Act) to the so-called sale 
in view of the circumstances under which it was effected....We can only 
say that we consider it a distinct misapplication of terms to treat the 
compromise decree of 24th May, 1910 as one of sale of three- 
fourths of holding What the Court then had to determine was whether 
the original transaction of 1879 was really one of sale or only of mortgage, 
and the decree deciding that the transaction should take effect as one of 
sale of three-fourths of the property was really beneficial to the alienors 
(vendors). The latter have thereby obtained possession of one-fourth of 
the holding without any payment whatever, notwithstanding the fact that 
they deliberately sold the entire holding outright in the first instance ...All 
that the compromise decree did, was to construe the deed of 1879....To 
treat this decree as technically setting up a new alienation to a non-agricul¬ 
turist in opposition to the provisions of the Alienation Act appears to us to 
be altogether indefensible. We decline to hold that the terms of the 
Act have been in any way infringed and our answer to the reference is 
accordingly that the decree of 24th May, 1910, will stand unaltered.” 

Mere relinquishment of a portion of pre-existing rights does 
not amount to new alienation. 

I he question whether the compromise and the decree passed thereon 
amounts to an alienation or whether they give effect to antecedent rights 
depends upon the fact whether the compromise proceeded on the assumption 
that there was an antecedent title of some kind in the parties and the 
agreement acknowledged and defined what that title was or whether by 
virtue of this agreement some new rights came into existence. There can 
be no doubt that the mere relinquishment by a promise of a portion of his 
pre-existing rights does not amount to new alienation (2). 

See also notes on pages 5 and 6 and under section 6. 


1. Milkhi v. Bishan Das = 8P 
I. C. 957. 

2. Ram Lai Singh v. Nanag 

I C. 781. 


R 1913 = 9 P. L. R. 1913 = 280 P. W. R. 
Ram —A. I. R. 1930 Lab. 322=]] Lah. 


1912=16 
649 = 121 
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it for specific performance of contract entered into before 
passing of the Alienation of Land Act. 

A suit for specific performance of a contract for sale of land entered 
into before the date of the Alienation of Land Act carne into force, hied 
after that date is maintainable and possession of the land can be allowed to 
the plaintiff without regard to the provisions of the Act. It was observ¬ 
ed in this—‘‘The Divisional Judge appeared to have been of opinion that 
the Act was not completed before the 8th fune, 1901, (the date on which 
the Act came into force) it could only be completed in compliance with 
the term of the Act- We confess, we are unable to understand his reason¬ 
ing. That the Act cannot have retrospective effect there can be no doubt 

.This being so, the Act would not effect any right acquired before it 

came into force. That the agreement of 17th January, 1901, conferred no 
right upon the plaintiff is an argument that we are unable to comprehend. 
It undoubtedly conferred on him a right to have a conveyance of the land 
executed by the defendant and possession of the land made over to him 
(plaintiff) on his paying the balance of the purchase money. There is, 
therefore, nothing so far as we can see to prevent the plaintiff from suing 
to establish that right and claiming specific performance of the contract. 
It is as though for the purposes of this suit the Act had never been passed. 
We think also that section 56 of the Indian Contract Act, has no appli¬ 
cation in this case Even if the Punjab Alienation of Land Act applied, 
the contract has not become unlawful. The Act does not make alienation 
unlawful, but enacts that except as provided in section 3(1), a permanent 
alienation shall not take effect as such unless and until sanction is given 
thereto by a Deputy Commissioner. The enactment also is subject to the 
proviso that sanction may be given after the act of alienation is otherwise 
completed. If, as we think, the Act, does not apply at all, the sale by 
defendant is not even subject to these restrictions. So again with regard 
to registration, if the Act does not apply, there will be no objection to the 
sale deed being registered in the ordinary course Section 17 of the 
Alienation Act, can have no bearing on the matter. As to the claim for 
possession, the Divisional Judge was of opinion that it could not be decre¬ 
ed in this suit, because possession could not be claimed until the deed of sale 
had been executed, the sanction of the Deputy Commissioner obtained, 
the balance of the price paid and the deed registered. We are unable to 
concur in the view (l)’\ 


This ruling was, however, dissented from in Buta Singh v. 
Jaw and Singh (2) as already referred to above. 



1. Hari Chand v. Bura P. L. R. 1900; relied on in Miran Baks/t v. 

Milkhi Ram -A. I. R. 1923 Lah. 673 = 76 I. C. 135. 

2. A. I. R. 1930 Lah. 140. 



<SL 

[Sec. 3. 





MiN/sr^ 



PERMANENT ALIENATION 



Section 3 applies to “land” as defined in section 2 of the Act 

only. 


J he provisions of section 3 apply to land as defined by sub¬ 
section (3) of section 2 of the Act only. Alienation of land falling 
outside the scope of this definition is not governed by this section. 


Where the land has been lying as waste land and is not used for any 
specific purpose and it is not proved that such land is used for grazing 
purposes or grass in it has been regularly cut and sold for profit, 
such land is not ‘‘agricultural land” within the meaning of the definition as 
given in section 3, Punjab Pre-emption Act (l) 

Agriculture includes fruit raising and hence land under garden is 
Gardens. agricultural land (2). 


Where the taurs have not been shown to be outside the abadi, and 
raurs there is no separate khasra number given to them in the 

revenue record nor have they ( been shown to have ever been cultivated, such 
taurs are not protected from attachment and sale in execution under 
section 16 of the Alienation of Land Act, 1900 (3) 

There is no good foundation for the belief that an area which other¬ 
wise is land within the meaning of section 2 (3) of the F’unjab Alienation 
of Land Act is exempt from the application of the Act if it is included in 
the limits of a Small Town Committee (4). 


Whereas the fields planted with tea-bushes are undoubtedly fields 
used for agricultural purposes, a tea factory merely 

tea fiwtory^buildUig! dealin S with the product of agriculture is not directly 
subservient to agriculture. The buildings by the workers 
on tea fields and the buildings in which agricultural cattle are sheltered or 
implements or stores stocked would be directly subservient to agriculture 
but not the factory buildings (5). It was observed in Kajtt Mai v. Salig 
Ram (6)— “The next point is whether the land under the factory can be 
said to be employed for purposes subservient to agriculture. Although 

fields planted with tea bushes are.fields used for agricultural purposes, 

we cannot hold that a factory in which the produce of those fields is subjec- 
- ted to certain processes which fit it for human consumption and the markets 
of the world can be said to be subservient to agriculture. The building or 
land can be correctly said to be subservient to agriculture when it directly 


1. Hard it Singh v. Mohindar Singh = A. I. It. 1937 Lab. 755. 

Sheikh Abdul Rahman v. Khan Sahil, Haji Rashid Ahmed = A. I. R. 1937 
Lab. 182 = 39 P. ,L. R. 121: case-law discussed. 

3. Nat ha Singh v. Shat Mal= A. I. R. 1939 I .ah 316. 

4. Tara Singh v. Mst. Fazlatt—(1934) 13 1 .. L. T. 29. 

5. Kaju Ala! v. Salig Ram = \.l. K. 1924 P. C. I. = 5 Lab. 50 (P C.) = 79 I C 
946 ; 91 P. It. 1919. 

6. 91 P. li. 1919 affirmed on appeal by the Privy Council in 5 Lab. 50 = A. I R 
1924 P. C. 1. 
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promotes agriculture, e. g., a building in which agricultural cattle 
or agricultural implements or stores are sheltered is directly subservient 
to agriculture because the property it shelters is used in the actual 
operations of agriculture; but a tea factory merely deals with the pro¬ 
duct of agriculture and is no more subservient to the production of tea 
than a whisky distillery in Aberdeen is subservient to agriculture, say, 
in Canada which produces the barley from which the whisky is dis¬ 
tilled. From this it follows that the factory, we are now dealing with, is 
not pre-emptibie either as agricultural land or as village immovable pro¬ 
perty.Included in the area in suit is a stretch of natural forest land 

That area also we hold to be exempt from pre-emption, for it does not 
lie within the village site and it is not agricultural land iior land used for 
purposes subservient to agriculture or for pasture. It is forest land and 
the wood derived from it has been used by the factory for fuel and for the 
manufacture of tea chests, whilst a small portion of its area consists of a 
slate quarry. With regard to the fields in suit in which tea is grown, it 
has been argued that they are not agricultural land inasmuch as tea is 
grown not in fields but in a garden, but we do not think that because in 
general parlance a tea plantation is generally spoken of as a tea garden, it 
is not therefore agricultural land. A tea garden, is strictly speaking, not a 
garden, for a garden is a plot of land devoted to the production of herbs, 
flowers, fruits and vegetables, and tea falls under none of these heads. The 
term “agricultural land ” is used in the Pre-emption Act of 1905 in its 
widest sense to denote all land which is tilled.’’ 

Sale of trees standing on agricultural land without the sanction 
of the Deputy Commissioner is in contravention of the provisions of 
the Punjab Alienation of Land Act. 

As the result of the addition of clause (g) to sub-section (3) of 
section 2 of the Act by the Punjab Alienation of Land (Amendment) 
Act 1936 (Punjab Act VII of 1936,) trees standing on the land within 
the meaning of that section fall within the definition of “land” as under¬ 
stood in that Act. Trees standing on such land, therefore, cannot be 
alienated permanently without the necessary sanction of the Deputy 
Commissioner under section 3 of the Act. This, however, will not 
apply to trees already cut as observed on page ,28. 

Before the coming into force of the Punjab Alienation of Land 
(Amendment) Act, 3 936, it was held that ‘a sale of trees apart from 
land in execution of decree is not in contravention of the provisions of the 
Punjab Alienation of Land Act, for trees are not land within the 
meaning of the Act’ (1). The following remarks in this judgment would 
explain the position before the Amending Act of 1936 came into force.— 

1. Deputy Commissioner Jhang v. A xa &hi#h~ A. I. R. 1935 Lab. 324 = 156 
I. C. 793. 
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The learned Government Advocate concedes that if the trees 
proposed to be sold are cut by the vendees after the sale, there would 
be no violation of the provisions of the Punjab Alienation of Land Act ; 
but he contends that if the intention is that the date trees should 
remain on the land and the vendee should enjoy the produce of the 
trees permanently, there would be a contravention of the provisions of 
the Act. The dicision of this question depends, however, on what is actually 
sold. In the present instance the orders sought to be revised do not say 
that the vendee can, as a matter of right insist on the land to enable hirn 
to reap the fruit of the trees permanently. Presumably, only trees are 
being sold because the land underneath cannot be sold and that is made 
clear in one of the orders of the Senior Subordinate Judge. It follows 
therefore that the sale of the trees wilt not make the vendee owner of 
the soil underneath those trees. The trees have to draw their sustenance 
from the soil and in order to enable him to get any benefit from the 
trees, the vendee must have access to the land to water and look after the 
trees, and gather the fruit. If the vendee therefore wishes to keep the 
trees intact on the soil and reap the fruit, he must make his terms with 
the owner of the soil (or that purpose in some manner permitted by 
law. He cannot obviously insist, as a matter of right, on the use of 
the land underneath the trees on any land giving access to the trees, 
merely on account of the sale when it is clear from the circumstances 
that the land could not be sold. It is not contended that the sale of trees 
necessarily involves sale of the iand underneath as legal incident. The ques¬ 
tion would therefore be one of intention. As pointed out in Deva v. Hira 
Singh and Arjan Singh v. Bucket Singh (2), trees are often let, sold or mort¬ 
gaged independently of the land on which they stand and such a sale 
gives the purchaser no interest in the land. In the present instance 
the Court has ordered the sale of trees because the land cannot be sold 
and it is therefore obvious that there was no intention to sell any land.’’ 

As pointed out above, this ruling is now no longer applicable. 

Exemption of municipal and cantonment areas from operation 
of section 3 of the Alienation of Land Act. 

By virtue of Punjab Government, Notification No 16176, dated the 
2ist June, 1919, issued under section 24 of the Punjab -lienation of Land 
Act, 1900, every area included within the limits of any cantonment or 
municipality in any part of the Punjab, other then the ilaqa of Kotgarh 
in the Kotkhai Fahsil, is exempted from the operation of this section. 

Thus in these areas a member of an agricultural tribe can sell his land to 
a non-member without obtaining the sanction of the Deputy Commis¬ 
sioner. 

See notes under section 24* 

1. HO P. R. 1890. * 

2. 15 P R. 1892 
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SUB-SECTION (1) 

Meaning and scope. 

Sub-section (1) of section 3 of the Act lays down that ‘ a person who 
desires to make a permanent alienation of his land shall be at liberty to 
make such alienation where— 

(1) the alienor is not a member of an agricultural tribe; or 

(2) the alienor is a member of an agricultural tribe and the alienee is 
a member of the same tribe or of a tribe in the same group/ 

Thus no restrictions of any kind are imposed on a permanent aliena¬ 
tion by a person who is not a member of an agricultural tribe. Similarly, 
a person who is a member of an agricultural tribe is at liberty to make a 
permanent alienation to a member of the same tribe or of a tribe in that 
group to which the alienor’s tribe belongs. 

If the alienee does not belong to one of these two classes then a 
member of an agricultural tribe has no power to alienate permanently 
except with the sanction of the Deputy Commissioner [ Vide section 3 (2)j 
unless the alienation is a sale of a right of occupancy by a tenant to his 
landlord or a bona fide gift for a religious or charitable purpose, which can 
be effected without the sanction of the Deputy Commissioner [Videprovisory 
(l) and (2) to section 3 (2)]. Strictly speaking, what sub-section (2) of 
section 3 lays down is that ‘except in the cases provided for in sub-section 
(1), a permanent alienation of land shall not take effect as such unless and 
until sanction is given thereto by a Deputy Commissioner/ The exact 
meaning of this provision of law will be explained hereafter. 

The abolition of '‘statutory agriculturist/’ 

It has already been explained (see pages 46 to 48) that clause (b) of sub¬ 
section (l) of section 3 of the Act which provided that ‘ a person who desires 
to make a permanent alienation of his land shall be at liberty to make such 
alienation where the alienor is a member of an agricultural tribe and the 
alienee holds land as an agriculturist in the village, where the land alienated 
is situated/ was repealed by the Amending Act of 1907 (Act of 1907). The 
proviso to sub-section (2) was also repealed along with it by the same 
Act. One result of this repeal is that there is no longer any restriction on 
the power of alienation of an agriculturist ” qua the land which had been 
acquired from members of agricultural tribes* since the enforcement of Act 
XIII of 1900, and such land can be alienated to members of none-agricul* 
tural tribes (l). 

See also notes on pages 9 and 10 , and also on pages 46 to IS. 

Para 16 of Financial Commissioner’s Standing Order No. I (2) laid 
down the following instructions in this connection.— 

1. See also Punjab Land Administration Manual, para 29. 

2. Now omitted in the Revised issue, dated 1st October, 1937. 
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‘ As the statutory agriculturist has now been abolished, any deed, 
which has hitherto been legal only on the ground that it was in favour of a 
man who came within the definition of ‘agriculturist’ in Act XIII of 
1900, should not in future be accepted for registration, but should be 
returned to the presentor in accordance with Appendix VII of the Punjab 
Registration Manual, 1929.” 

See also notes under section t. 

Member of an “agricultural tribe” and member of a “tribe in 
the same grcup —burden of proof. 

Section 4 of the Act declares that the Local Government 
shall, by notification in the Official Gazette, determine what 
bodies of persons in any district or group of districts are to 
be deemed to be agricultural tribes or groups of agricultural tribes for the 
purposes of this Act.” The matter has been dealt with fully under that 
section and may be referred to. Law does not recognize the principle of 
giv ing the benefit of the doubt to a party on whom the burden of proof lies. 
Burden of proving that a person is of an agriculturist tribe is on hitn, es¬ 
pecially when entries tn settlement records are against him (1). 

SUB-SECTION (2) 

Sub-section (2)— meaning and scope. 

Sub-section (2) of section 3 of the Act lays down that “except in the 

cases provided for in sub-section (l), a permanent alienation of land shall 
not take ellect as such unless and until sanction is given thereto by a 
Deputy Commissioner.” Jt further lays down that— 

-1) sanction may be given after the act of alienation is otherwise 
completed, and 

(2) sanction shall not be necessary in the case of— 

(<t) a sale of a right of occupancy by a tenant to his landlord, or 

(b) a g'ft made in good faith fora religious or charitable purpose, 
whether ititer vivos or by will. 

It is no*. clearly stated sanction of wnich Deputy Commissioner is 
necessary for the purpose. Obviously it means sanction of the Deputy 
Commissioner of the district in which the land is situated. Sub-section (2) 
of section 4 of the Central Provinces Land Alienation Act, 1916, which is 
analogous to sub-section (2) of section 3 of the Punjab Alienation of 
Land Act, 1900, is more clear on this point and explicitly states that 
sanction of the Deputy Commissioner of the district in which the land is 
situated would be necessary for the purpose (See page 95). 

1- Thakar Das v. Ghulam Mohammad^ A, I. R. 1926 Lah. 484 = 94 I. C, 138. 
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Alienation may be sanctioned even after the sale is otherwise 
completed. 


Section 3, sub-section (2), proviso (I), of the Punjab Alienation of 
Land Act, lays down that sanction to a permanent alienation of land may 
be given after the act of alienation has been otherwise completed and there 
is no provision that an application for sanction must be made before the 
alienation takes place (l). Even a formal application for sanction need 
not be made to the Deputy Commissioner. If an alienation is in fact 
sanctioned by that officer, the sanction would be valid for all purposes, e. g., 
as exempting such sale from pre-emption —vide section 9 of the Punjab 
Pre-emption Act, 1913. 


Sanction to alienate—imposition of condition, legality of. 

Sanction to alienate land under the Punjab Alienation of Land Act 
should be given or refused unconditionally, ft is no part of the duties of 
the Deputy Commissioner to impose a condition that he would sanction 
the alienation after all the creditors, to meet whose liabilities the sale was 
intended to be effected, had been paid and receipts had been filed (2). In 
this case the Collector passed the following order :— 

I will agree to this, on condition that my formal sanction will be 
given after all the creditors have been paid and file receipts or give their 
statements to the Revenue Assistant and redemption has been duly 
effected.” 


This was set aside by the Financial Commissioner on revision. 

Section 3 (2) applies only to permanent alienation—mortgage 
not covered by section 6. 

Section 3 (2) of the Punjab Alienation of Land Act applies only to 
permanent alienation of land, and a mortgage which is not covered by 
section 6 (i) (a), ( b ) or (c) cannot be sanctioned under it. If it is desired 
to obtain a sanction for such a mortgage the proper remedy is an ap¬ 
plication to the Government through the usual channel for special sanction 
under section 6 (1) (d) of the Act (3). 


Sale without sanction is not void ab initio — defect can be re¬ 
moved by securing the sanction of the Deputy Commissioner sub¬ 
sequently. 

A contract of sale which is opposed to the provisions of the Punjab 
Alienation of Land Act, is not void, ah initio , because there is a provision 
in the Act enabling the vendee to have the defect in his title removed by 
securing the sanction of the Deputy Commissioner. If he fails to apply for 


1. Mania Dad v. Mohamads* 6J l. C. 700. 

2. Jassu Rant v Sultan Khanz*{ 1932) It L l,. T. 52 
3 Ba.<ant Sitigh v . Hifa = (1035) 14 T„ . L. T. 12. 
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such sanction or if such sanction is applied for and refused, the so-called 
permanent alienation takes effect as a usufructuary mortgage in form (a) 
permitted by section 6 for such term as the Deputy Commissioner considers 
to be reasonable (l). 

In Pal Singh v. Thakar Singh (2) it was observed—“The language 
->f that sub-section [section 3 (2)J read with the proviso allowing sanction to 
be accorded to a permanent alienation after it is otherwise completed, shows 
that the Legislature did not intend to render a permanent aliena¬ 
tion by a member of an agricultural tribe to a non-member 
void ah initio. If such a transfer is subsequently sanctioned 
by the Deputy Commissioner, it takes effect as a permanent alienation: 
otherwise under section 14 it may be converted into a usufructuary 
mortgage in form («) permitted by section 6 for such terms not exceeding 
twenty years, and on such conditions, as the Deputy Commissioner com 
siders to be reasonable. 17 

The Act does not make alienations unlawful, but enacts that except as 
provided in section 3 (l), a permanent alienation shall not take effect as 
such unless and until sanction is given thereto by a Deputy Commissioner. 

I hat enactment also is subject to a proviso that sanction may be given even 
after the act of alienation is otherwise completed (3). 

A permanent alienation of land subject to the sanction of the Deputy 
Commissioner under the Punjab Alienation of Land Act, if eventually 
sanctioned by that officer, becomes effective from its original date, 
consequently a suit for pre-emption on the ground of the vendee not being 
an owner in the sub-division in which the land in dispute is situate must fail 
it before the sale of the land under pre-emption the vendee had become an 
owner therein by an exchange although it was sanctioned during the 
pendency of the suit of pre-emption against him (4). 

Where the sale in question was made on 9th July, 1908, and followed 
by possession on the same date, but sanction to the sale, under Punjab 

Alienation of Land Act, was not granted till 19th July, 1909 and mutation 

allowed on 28th July, 1909 and a suit for pre-emption was brought on 6th 
July 1920; 

Held {t) plaintiff’s.limitation would be one year reckoning from the 
9th July, 1908, and the suit was barred by time; 

(»7) that the pre-emptor could not be allowed to extend that time 
by asserting that the sale which gave him the cause of action 
was a nullity until the provisions of the Land Alienation 

1. Bahadur v. Mohammad Din —A. I. R 1934 Lah 979=151 I C 17> 

2. 120. P. K. 1916. 

3. Hari Chattd v. Bura Mai-11 P. ],. R. i*X)6. 

4. Mohammad Raksh v. Chhartga .« A. I. R. 1914 Lah. 184= 143 P T R 
1914-53 P VV. R. 1914 = 25 I. C. 59. 




mtsTfff 



Act were fulfilled. The sale was none the less a sale merely 
because it might be unenforceable in consequence of that 
Act and if eventually sanctioned bv the Deputy Com¬ 
missioner it became effective from its original date (l). 
This ruling definitely over-ruled Sard Khan v. Mst. 
Mutwalla (2) in which it had been held that in the case of a 
sale requiring sanction of the Deputy Commissioner the 
starting point of limitation for a pre-emption suit is the date 
of the sanction given by the Deputy Commissioner and not 
the date on which the sale is entered in the mutation re¬ 
gister. 

A permanent alienation is not invalid. AD that section 3 (2) says is 
that it shall not be effective, unless and until sanctioned by the Deputy 
Commissioner. So where a gift is made to one who is not a member of 
an agricultural tribe, the gift is valid, but a copy of the decree should be 
sent under section 21 (a) to the Deputy Commissioner for suitable 
action (3). 

Sanction of Deputy Commissioner is required for auction sale of 
agriculturist's land (4). 

Permanent alienation in contravention of the Punjab Alienation 
of Land Act — decree of Civil Court passed giving effect to it—such a 
decree is not nullity—only course is as laid down in section 
21-A—section 14 has no application. 

A decree giving effect to a sale which contravenes the provisions of 
the Alienation of Land Act is not a nullity, as it is not a decree passed 
without jurisdiction. It is open to appeal or revision, but unless set aside 
it cannot be treated as a nullity. Where a decree has been passed by a 
Civil Court, which appears to give effect to a permanent alienation of land 
which had been effected in contravention of the provisions of the Act, the 
course laid down in section 21 (2) is the only one that is open to the 
Deputy Commissioner, and if he fails to take action in the manner 
prescribed therein the decree stands. Section 14 has no application to 
such a case. It deals with those cases only in which the dispute as to the 
validity of the alienation has not been taken to the Civil Court and the 
Court has not passed a decree in connection therewith (5). 

In this case, in December 1896, Sarnundar Khan, father of defendants- 
appellants mortgaged with possession his occupancy rights in the land in 

1. Saghar v. Nur Ahmad*** 79 P. K. P L. R. 1913=19 1. C. 239 ; 82 

P. K 1912 over-ruled. 

2. 82 P. R. 1912=219 P. L. R. 1912=16 1. C. 775 

3. Sahib Jan v. Mohammad=*i\. I. R. 1933 Pesh. 1=141 f. C. 268. 

4. Hasham Khan v. Mohammad Yusaf Khatt^=X. I. K. 1934 Pesh. 34=: 159 
I.C. 641=36 P. L. R. 220. 

5. Sarb aland v. Pretn l>a^X. I. R. 1934 kali 947=16 Lah. 56=35 P. L. R 
709-155 I. C.615. 
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dispute to Prem Dass. About ten years later, on 25th March, 1906, 
Samundar Khan executed a sale deed of the same occupancy rights in 
favour of Prem Dass for Rs. 1,000. Mutation of the sale was duly 
sanctioned in the name of the vendee. 


Some years later Samundar Khan died, and after his death his sons, 
Sarbuland Khan and Ghularn Zakria, on 10th January, 1921, instituted a 
suit against Prem Das for possession of the land alleging (I) that the sale 
was not binding on them as the occupancy tenancy was ancestral and 
Samundar Khan had sold it without consideration or legal necessity, and 
(2) that the sale was contrary to the provisions of the Punjab Alienation 
of Land Act, the vendee being a member of a notified agricultural tribe, 
and the vendor a non-agriculturist. Prem Das denied the ancestral nature 
of the tenancy and urged that the transaction had been effected for con¬ 
sideration and necessity. He further pleaded that the vendor was not a 
member of an agricultural tribe on 6th August, 1923, the Subordinate Judge 
dismissed the suit as time-barred so far as the share of Sarbuland was 
concerned arid decreed it as regards the share of Ghularn Zakria. On 
appeal Ghularn Zakria s suit also was dismissed by the D- J. and he ordered 
that a copy of his decree be sent to the Deputy Commissioner under 
section 21-A (1), Punjab Alienation of Land Act. 


A copy of the decree was accordingly sent to the Deputy Com- 
missionr but he instead of taking action under sub-section (2) of section 
21-A, and moving the High Court to revise the decree of the D. J. so as to 
make it consistent with the Act took cognizance of the matter himself and 
purporting to act under Section 14, passed an order on 8th June, 

1925, converting the sale into a mortgage for 20 years ending 25th March, 

1926, on which date the sons of the vendor could recover possession with¬ 
out any payment. )n pursuance of this order the appellants took possession 
of the land in March 1926. 

On 20th November, 1926, Prem Dass brought a suit for recovery of 
possession of the land on the ground that the Deputy Commissioner had no 
power to himself to alter the decree of the D> J. and that his order and the 
consequent dispossession of the plaintiff were illegal and ultra vires. 

Held : 

“It is beyond dispute that on the finding that the vendor was a 
member ot a notified agricultural tribe and the vendee was a non- 

agriculturist, the sale as such could not take effect under section 3 (2), 

Punjab Alienation of Land Act and if the matter had not been the subject 
of litigation in Civil Courts in 1921-24, the Deputy Commissioner would 
have had full power to convert the sale into a mortgage for a period not 
exceeding 20 years under section 14 of the Act. But as already stated, 
the sons of the vendor had instituted a suit in the Civil Court impeaching 
the sale, inter alia , on the ground that the sale contravened the provisions 
of the Act and the parties had joined issue on this point. The learned 
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District Judge while holding that the alienation contravened the provisions 
of the Act, had dismissed the suit It.is conceded that the effect of this 
decree unless it was set aside on appeal or revision by the High Court was 
that the sale was binding on the plaintiff. It is also conceded that it was 
open to the appellants to appeal to the High Court against the decree of 
the District Judge, and it was equally open to the Deputy Commissioner to 
whom the District Judge himself had sent a copy of the decree, to take 
action under sub-section (2), section 21-A to have the decree altered by the 
High Court so as to make it consistent with the Act. But neither the 
appellants nor the Deputy Commissioner chose to adopt the course open to 
them under the law. The position therefore is that the decree of the 
District Judge stood unaltered by a higher Court. 

Mr-...urged that the decree was none the less a nullity, as it gave 
effect to a sale which contravened the provisions of the Alienation of Land 
Act. ' This contention, however, is without force. This point was con¬ 
sidered by Chief Court in Darya Ditto, v. Mono Singh (1), where Clark, C.J. 
ruled that a decree parsed in violation of the terms of section 3 (2) of the 
Act, was not a nullity. The learned Chief Judge observed that : “the 
decree was open to appeal or revision, but unless set aside, it cannot be 

treated as a nullity. It was not a decree passed without jurisdiction.”. 

A Court has jurisdiction to decide wrong as well as right. If it decides 
wrong, the wronged party can only take the course prescribed by law for 
setting matters right, and if that course is not taken the decision, however 
wrong, cannot be disturbed/’ 

See also notes under section 10. 

INSTRUCTIONS AS TO GIVING OR WITHHOLDING 
SANCTION TO SAI^ES. 

( Para . 57, Punjab Land Administration Manual) 

“The following instructions have been issued by the Financial 
Commissioner, with the approval of Government, as to the considerations 
which should influence a Deputy Commissioner in giving or withholding 
sanction. Subject to the proviso to sub-section (tit) below, he need not 
concern himself with the possible rights of reversioners or pre-emptors: 

(i) Sanction should not be given unless the Deputy Commissioner 
is satisfied that the transfer is really advantageous to the vendor 
and his family. If a zdmindar depends entirely or mainly on his 
land, no alienation should ordinarily be allowed which will reduce 
the land he retains to less than is required for the support of 
himself and his family. 

f(2) Note *'*,** * * 


1. 60 P. E. 1909—1 I. C. 13 ; distinguished >' Devi Str/iai y. Ramji I.aiI~56 

P. P. 1918. 

•{•Deleted by C. S. No. 53- I-. A. M., dated tnevliul September. 1937. 
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sanction should be given if the Deputy Commissioner is satisfied 
that there is no intention of evading the Act when the object 
of the purchase is to obtain— 


(а) a site for a workshop or factory, for buildings for the accom¬ 

modation or welfare of persons to be employed in them, 
for a power installation for working industrial plant, for the 
offices and outhouses required for the same, or for any other 
object essential to the conduct of an industrial enterprise, 
the health of persons engaged as labourers or otherwise in 
connection with such • 

(б) a building site close to a town or village site. 

Uii) sanction may be given to an alienation of land- 

fa) by wealthy zatmndars owning much land, for commercial 
reasons, or to improve or consolidate their properties ; 

*(b) by indebted zamindars owning mortgaged land, and desir¬ 
ing to sell a part of their land, in order to raise money 
to redeem the whole or part of the rest only if the Deputy 
Commissioner is satisfied that the transfer is really ad¬ 
vantageous to the vendor and his. family, and that the 
vendor is not able to sell the land to a member of an 
agricultural tribe included in the same group as the vendor 
at a price which will enable him to attain his object ; 

(c) proposed or effected in favour of zamindars who, by reason 

of their insignificant numbers, have not been classed in 
the particular district as members of agricultural tribes ,* 

(d) to bona Jide artisans who are not professional money-lenders. 

It is desirable to encourage thrifty members of the artisan 
class to become owners of small plots of land when the 
alienation is n-ot. disadvantageous to the vendor and his 
family ; 

(e) by a member of an agricultural tribe in one Punjab district, 

to a member of the same tribe or group of tribes in another 
Punjab district. In such a case sanction should usually 
be given as a matter of course unless the alienation is 
clearly contrary to the intention of the Act. These in¬ 
structions also apply in the case of persons holding land 
in districts of the other provinces adjoining Punjab districts 
who, if they had held land in the Punjab districts would 
have been deemed to belong to agricultural tribes. To 
applications lor sanction in favour of subjects of Indian 


Substituted by C. S No. 60—L. A. M., dated the 8th October, 1937. 
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States adjoining J unjab districts somewhat different considerations apply : 
and such applications should be dealt with on their merits : 

Provided that in cases (a), (6), (c), (d) and (e) no member of an agri¬ 
cultural tribe included in the same group as the vendor has offered, or is 
ready to offer, a fair price for the land. 

Grounds for giving or withholding sanction under section 3 (2) 
of the Act. 


(Financial Commissioner s Standing Order No. 1 , para 25). 

(1) The Act aims at conserving* the land of the socio-economic group 
notified under section 4, as a tribe or group of tribes, within that group ; but 
under section 3 (3) the Deputy Commissioner has discretion to grant sanction 
to the permanent alienation of land by a member of any such group to an 
outsider. I his discretion is controlled by the Financial Commissioner's 
plenary powers of revision under section 19 of the Act, read with section 16 
oi the Punjab Land Revenue Act, 1887, and the Deputy Commissioner 
should therefore be guided by the Financial Commissioners' instructions 
embodied in paragraph' 37 of the Land Administration Manual (herein¬ 
before referred to as the “ instructions ”), as interpreted by their rulings 
(1935 L. L« P. Jl). I he instructions in some cases require (clause ii), and 
in others merely permit (clause Hi), the grant of sanction to agriculturists 
for selling their land to persons not included in the same notified tribe. 

I 4 or the first category of cases it is provided, that sanction should be \ 
given whether other agriculturists are prepared to buy or not. For the 
second category, that is to say, in all permissive cases sanction is only to 
be given where no agriculturist has offered, or is ready to offer a “fair 
price ” for the land. 


(2^ By fair price is meant the price at which land changes hands 

What is fair among agriculturists inter se, and not that—usually a 
price ? ^ 

fancy one which a non-agriculturist is prepared to pay in 
view of the ring-fence set up by the Act: It is only when this “ fair price ” 
is not offered by any member of the agricultural tribe in question that the 
Deputy Commissioner is justified in granting sanction, one of the effects of 
which is to deprive the class of persons mentioned in sections 14 and 15 
of the Punjab Pre-emption Act, 1913, of their valuable right of pre-emption 
by virtue of section 9 of the Act (Cf. paragraph 24 of this Standing Order). 
Sanction should not he given merely because a non-agriculturist is offering 
a larger price than what any agriculturist is willing to pay (1934 L.L.T. 57). 

(3) Sanction should not be granted even in cases where the instruc¬ 
tions require it to be granted, unless it is clear that the transaction is 
really advantageous to the vendor and, what is equally important, to his 
family. The case should be covered by clauses (ii) and (iii) as interpreted 
by the ruling of the Financial Commissioner. 


* Substituted by C. S. No. 40 L. A, M , dated 25tl7jamtary, \ 935 . 
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(4) In particular the liquidation of an unsecured loan is not one of 

Some Revenue the objects for which it is proper to give sanction 

rulings noticed. (1935 L L.T. 3), nor should sanction be granted to enable 

the satisfaction of a money decree of a Civil Court (1935 L. L. T. 27) nor to 
secure the payment of land revenue (1935 L L.T. 11) or taccavi loans re¬ 
coverable as arrears of land revenue, for which the Collector has ample 
powers under Chapter VI of the Punjab Land Revenue Act, 1887, 
{1936 L. L. T. 38). 

(5) Paragraph 37 (Hi) (b) of the Land Administration Manual, pro* 
vides that sanction for the alienation may be given to indebted zatnindars 
owning mortgaged land, to sell a part of their land in order to raise money to 
redeem the whole or part of the rest. The term “mortgaged land” obviously 
means land under a simple mortgage of the kind defined in section 58 (b) 
of the Transfer of Property Act, and not land alienated for a fixed period 
under the orders of a Court, or under section 6 (l) (a) of the Act 
(1935 L.L.T. 29 and 1936 L L.T, l). Sanction under this clause should only 
be given if the Deputy Commissioner is satisfied that the saie is not intended 
to cover up benami transactions. The Deputy Commissioner will indeed be 
well advised to have a statement prepared showing the history of the alleged 
mortgages, especially if they are in favour of agriculturists. The state¬ 
ment should not only show the date and nature of each mortgage and the 
arhount of mortgage debt, hut also the name of the mortgagee and his con¬ 
nection, direct or indirect, with* the prospective vendee. The object for 
which the mortgage was offered is important, because more than one 
mortgage in succession are often made in order to cloak the original benami 
transaction. 

' (6) The Act permits the grant of sanction even after the alienation is 

otherwise completed, but the Deputy Commissioner should not allow his 
hands to be forced by a fait accompli7 What he should see in such a case 
is,* whether If the Application had been made before the sale, he would or 
would not have granted'sanction on the facts then existing. If the sale is 
proved, the -Deputy Commissioner is competent to give sanction even 
against the' wish of the vendor if he is resiling from the sale under cover 
Of the Act, provided the equities of the case require it and the transaction 
is not opposed to. the principles of the Act ( 1932 L.L T. 3). Sanction 
,eannot, however, be given against the wish of the owner to an alienation 
that has not gpue beyond the stage of negotiations. 

(7) A wouldr^e vendee has no right of appeal from the Deputy 
Commissioner’s order refusing sanction (1935 L. L, T. 3) but it is open 
to the Commissioner to report any such case to the Financial Commissioner 
for revision provided tM owner of the land in question does not object.’ 

Instructions as to giving or withholding sanction to sales 
meaning and scope. 

No distinction in regard to agriculturists in group B is contemplated 






para. 37 (it) of the Land Administration Manual. Sub-para. U) 
of para- 37 of the Manual is not to be read independently but in conjunction 
with sub-paras, (ii) and (Hi) which it qualifies. The negative rule that 
sanction shall not be given unless the transfer is advantageous to the 
vendor does not imply the converse of the proposition, namely, that 
sanction shall always be accorded if the transfer is advantageous to the 
1 vendeeT The meaning of the orders in para. 37 is that sanction shall only 
be given in cases covered by sub-paras, (ii) and (Hi) and then only when the 
conditions of sub-para (i) are satisfied (1). 


In this case the Deputy Commissioner granted sanction under section 
3 of the Act on the following grounds :— 

(1) The vendor is a member of an agricultural tribe of group B 
(Mohiyal Brahman agriculturist of Rawalpindi Division), and he does not 
cultivate the land with his own hands and so does not derive the full 
benefit of its produce. 

(2) The transfer is advantageous to the vendor. 

(3) The area now left in the vendor’s possession is sufficient for the 
support of himself and his family. 

The sanction was cancelled by the Financial Commissioner on 


revision. 

Liquidation of an unsecured debt not one of the objects for 
which it is proper to give sanction under section 3 of the Act. 


The liquidation of an unsecured loan is not one of the objects for 
which it is proper to give sanction, and the mere fact that “there would 
otherwise be litigation and further increase of interest” does not improve the 
position (2) It was observed by the learned Financial Commissioner 
in this case—“in dealing with cases under the Punjab Alienation of Land 
Act it is desirable that Deputy Commissioner should carefully follow the 
rulings of this court as also the instructions contained in paragraph 37 of 
the Land Administration Manual. Doubtful points particularly whether 
the extent or value of the land sought to be alienated is considerable, should 
be submitted for reference in the manner provided in paragraph 44 of the 
Financial Commissioner’s Standing Order I. A decision that does not 
stand the, test of revision by the Financial Commissioner involves all the 
parties concerned to unnecessary loss, as has happened in this case.” 

Sanction to permanent alienation for payment of arrears in land 
revenue or taccavi loans. 

Sanction under; section 3 (2) of the Punjab Alienation of Land Act, 
1900, should not be given merely to enable the alienor to pay land revenue. 
“It is ordinarily not desirable that the Deputy Commissioner should use 
his powers under the Punjab Alienation of Land Act with the object of 


\ The Crown v Gang a Pam—(1935) 14 L. L. T. 1. 

2. The Crown v. Wanurni~~(l935) 14 L. L. T. 3; see also (1935) 14 L. L. T. 1 ; 
Crown v. Fateh Mohammad*=s{ 1934) 13 JL. L. T- 57, 
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assisting the collection of the land revenue” (1). As remarked jn this case.— 

“It is true that section 3 of the Alienation of Land Act gives a discretion 
to the Deputy Commissioner but discretion in such matters means in the 
words of Lord Mansfield in R. V. Wilkes (2), ‘ sound discretion guided by 
law and as for the law by which one should be guided, it is an established 
rule to * abide by former precedents, stare decisis, where the same points 
come again in litigation V’ ( Brooms Legal Maxims , 7th edition, page 7 7^.) 

In Crown v. Mohammad Nawaz Khan (3) the learned Financial 
Commissioner observed—“ I have already rilled in Crown v. A7. B. (14 
L. L. T. 11) that sanction under section 3 (2) of the Punjab Alienation of 
I Land Act should not be given merely to enable the alienor to pay land 
revenue"* This obviously covers the cases of all Government dues such as 
taccavi loans recoverable as arrears of land revenue.. The Collector has 
ample powers including the power of sale under the Land Revenue Act to 
recover such dues under Chapters VI and VII of the Land Revenue Act, 
and in such cases it is proper that he should follow the procedure of the 
Land Revenue Act with its necessary safeguards rather than turn to the 
Deputy Commissioner for assistance.” 

Sanction to permanent alienation to satisfy Civil Court decree. 

Sanction under section 3 of the Punjab Alienation of Land Act 
should ordinarily not be given merely for the satisfaction of a money-decree 
of a Civil Court (4). In Crown v. Ganga- Ram (5) Khazan Singh and 
others, non-agriculturists, attached certain property of Ganga Ram, 
Mohiyal Brahman agriculturist in execution of a decree of Rs. 2,200 
against him. Thereupon a compromise was effected whereby the judgment- 
debtor Ganga Ram alienated his agricultural land of the area of 21 hanals 
3 marl as to the decree-holders in satisfaction of the decretal amount. This 
alienation was sanctioned under section 3 of the Punjab Alienation of 
Land Act by the Deputy Commissioner. On revision, the F inancial Com¬ 
missioner cancelled the sanction accorded by the Deputy Commissioner. 

Meaning of ‘ mortgaged land ’ in para. 37 (Hi) (b ) of the Punjab 
Land Administration Manual—sanction for alienation of part of 
land farmed for specified period in satisfaction of decree by Court, 
legality of. 

In Crown v. Jhanda (6) the Deputy Commissioner permitted one 
Jhanda, a member of a notified agricultural tribe, to sell 42 .hanals 
18 marl as of his agricultural land to one Nabau Ram, a non-agriculturist, 


1. The Crown v. N. B.**{ 1935) 14 L. L. T II. 

2. 4 Burr. 2539 : 98 English Reports'334. 

3. (1936) 15 L. L. T. 38. 

4. The Crown v. J 1st. Ishar Kanr~-(\935) 14 L. L. T. 27. 

5. (1935) 14 L. L. T. 1. 

L <1935) 14 L. L. T 29 ; followed in (1936) 15 L. L. T. 1 
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^tor Rs. 3,243. The whole of Jhanda’s land (151 kanals 2 ntarlcrs) apart 
from his lambardari square, was attached by the Civil Court in execution 
of Nabau Rain’s decree for Rs. 3,243 and alienated to the said Nabau Ram 
for 20 years in satisfaction of the said decree. Sanction was given to 

Jhanda to alienate to . the same Nabau Ram permanently, 42 kanals 
1.8 marlas out of his land with the object of redeeming the balance. The 
learned Financial Commissioner held—“ In my view the sanction was 
wrongly given. It is true that under para. 37 (m) ( b) of the Land Adminis¬ 
tration Manual sanction for the alienation of land may be given to 
indebted zamindars owning mortgaged land, to sell part of their land in 
order to raise money to redeem the whole or part of the rest* By 

1 mortgaged land is obviously meant land under a simple mortgage of 
the Kind defined in section 58 ( b ) of the Transfer of Property Act, 1882, and 
not land alienated for a fixed period in satisfaction of a money debt whether 
such alienation be under the orders of a court, or by way of a usufructuary 
mortgage under section 6(1) {a) of the Punjab Alienation of Land Act. 
Any of the interpretations would have the effect inter alia of stultifying 
section 16 of the Alienation of Land Act which prohibits the sale of an 
agriculturist’s land in execution of a decree. The net result of the present 
proceedings, if allowed to stand, would be that 42 kanals 18 marlas of 

Jhanda’s land would be alienated to the decree-holder Nabau Ram in satis¬ 

faction of his money decree. This is a result that the law does not 
contemplate.” 

The term “mortgaged land” does not include land alienated for a fixed 
period by way of usufructuary mortgage in paragraph 37 ( Hi ) (b) of the 
Land Administration Manual which provides that sanction may be given 
to an indebted member of an agricultural tribe owning “mortgaged land’’ 
to sell part of such land with the object of raising money for redeeming 
the whole or part of the rest (l). 

Meaning of “fair price” in the proviso to clause (Hi) of para. 37 
of the Land Administration Manual-sale of land by member of 
agricultural tribe ceasing to be so. 

The object of the Punjab Alienation of Land Act is to conserve as 
far as possible, within the socio-economic group notified as an agriculturist 
tribe the agricultural land owned by that group? But who has for - all 
practical purposes for himself and his descendants ceased to belong to the 
agricultural tribe, is leaving India without any prospect of his or any 
descendant of bis ever returning to Tndia and claiming the status of being 
member of an agricultural tribe in the Punjab, his land must be deemed in 
effect to have already gone out of the tribe to which he normally still 
belongs and there can be no objection to his being granted sanction under 


i. The Crown v. Ghtizi Mohammad 1936) 15 L. L. T. 1. 



WNlSTffy 



PERMANENT ALIENATION 




suitable precautions for selling it to a non-agriculturist provided that no 
mt\Y$hpr of his own tribe is ready to pay a fair price for it (l). 

By “ fair price” is meant the price at which land changes hands 
among agriculturists inter se ; and not a fancy price which a non-agricul¬ 
turist in view of the barriers set up by the Act is usually prepared to 
pay (2). It was observed in Crown V. Fateh Mohammad (3)—“In effect 
the Commissioner’s report amounts to this, that whereas the vendors can 
now liquidate their debt by the sale of 200 kanals of land to the money¬ 
lenders they would have 1 6 sell 500 kanals at Rs 400 per acre to 
agriculturist in order to raise the same amount. This is, of course, the 
inevitable result of the policy of the Act, and such a result does not in 
itself justify sanction. If the course suggested by the Commissioner were 
followed as a general rule then one would have to sanction almost every 
sale in which an insistent creditor offers a better price than an agriculturist 
couid afford to offer.” 


Section 3 (2)—Punjab Land Administration Manual, para. 37 
{it) (tii) proviso—alienation of land for “brick-kilns.” 

A brick-kiln is a “factory*' within the meaning of clause (a) of 
paragraph 37 (it), Punjab Land Administration Manual arid therefore 
sanction given for the setting up of a brick-kiln is in order (4). 

By virtue of correction slip No. 40 L. A. M., dated 25th January, 1935 
the proviso at the end of para. 37, Punjab Land Administration Manual 
applies to sanction under sub-para, (m) and not to one under sub¬ 
para. ( ti ). Therefore When sanction is given under sub-para, {it) a would- 
be agriculturist buyer has no preference over a non-agriculturist 
buyer (5). 

Section 3 (2)—re-sale of land to non-agriculturist—sanction. 

, There should ordinarily be no objection to an agriculturist reselling to 
non-agriculturist land which he has purchased from the latter provided that 
there is no doubt as to the bona fides of the transaction (6). 

Sale in favour of member of non-agricultural tribe—sanction by 
Deputy Commissioner against the will of the vendor—principle to be 
followed. 

When the fact of a sale is proved and the vendor desires to resile 
from it under cover of the Punjab Alienation of Land Act, the Deputy 
; Commissioner is competent to give sanction under section 3 (2) proviso (l) 


1. Dr. S. V. Mulley v. The Crown=( 1937) 16 L. L. T. 27. 

2. Ibid. 

3. (1934) 13 L. L. T. 57. 

4. The Crown v. Mian H ay at Ali~( 1937) 16 L* L. T. 6. 

5. ibid. 

6. Phunda Singh \ . Sarjit Singh - ( 1936) 15 L. L. T. 36. 
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even against the will of the vendor if the equities of the case appear to 
require it and the sale is not opposed to the principles of the Land 
Alienation Act. At the same time it is dear that there is no compulsion 
on the Deputy Commissioner arising out of the fact that the sale has taken 
place On the contrary, he has to be strictly on his guard ag'ainst an 
attempt to evade the Land Alienation Act by presenting him with a fait 
accompli . All he has to See is fvhether if the application had been 
made, as it should have been made, before the safe it would have 
appeared as one which should have been granted on the facts then 
existing (l). 

Giving sanction to the alienation under section 3 of the Act agaipst 
the wish of the vendor is not contemplated by law and no person can be 
dragged before the Deputy Commissioner and have the sanction forced 
on him to make a sale which he does not want to make- But if the sale, is 
proved and the vendor desires to resile from it under cover of the Act, the 
Deputy Commissioner is competent to give sanction under section 3 (2) 
proviso (1) even against the will of the vendor if the enquiries of the case 
appear to require it and it is not opposed to the principles of the Land 
Alienation Act (-2). 

Exchange—sanction, when ought to be given, ' 

'The exchange, if not detrimental to the vendor, should be sanctioned 
by tb'e Deputy Commissioner (3). 

Alieno* an issueless, old and indebted zamindar—Land Admi¬ 
nistration Manual, para. 37 {Hi) ( b )—sanction may not be granted. 

An issueless, old and apparently dilapidated man, who had no interest 
left in his land, applied for permission to sell a part of it in order to raise- 
money to redeem the rest of it. Held , that it was obvious that his object 
in selling the land or a part of it was to defeat his reversioners, and it was 
inequitable to permit such a sale, and that the Alienation of Land Act was 
meant to prevent transactions of precisely that nature (4). 

Mortgage rights, attachment and sale of, in execution of money 
decree. 

Mortgagee rights being “land* cannot be sold in execution of money 
decree under sections 2, 3 and 16 of the Punjab Alienation of Land Act (5). 

Where M bad mortgaged bis property to A and G having obtained a 
money decree against A, the mortgagee transferred his rights to his brother 

1. Tara Singh v. Mst Fa zlan-(19 M) 13- L~ I.. T. 29 ; Mahmud v, Gopal 
Si>tgh^( 1932) It L. L. T. U3. 

2. Mahmud v. Gopal Singk^(l9&'2} 11 L. L. T. 13$. 

3. Sardar Singh v. Lai Khan=z( 1923) 2 L. L. T. 8. 

4. Jawand Singh v. Dalip Singh’- No. 2 of 1922—23 (Revenue) decided by 
F. C. on 2L-4'23—1923 P. C. L 15 (Rev.) 

5. Asa Singh v„ Buta^ 12 P. R. 1911 
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P after decree but before attachment in execution of G’s decree and 
brought a suit for deciaration that G had no right to attach the aforesaid 
property : 

Held , (1) that no distinction could be drawn between mortgage money 
which was attached under (G’s) application for execution and the mprtgagee 
rights dealt with in section 2, sub-section (3) of the Punjab Alienation of 
Land Act. 

(2) That the mortgage by A in favour of P was with consideration 
and made some weeks before the attachment and the judgment-debtor 
cpuld not be bound according to law to keep his property in a shape 
convenient for his creditors to proceed against and that the plaintiff was 
entitled to object (l). 

The sale of mortgage deed carries with it security and in cases to 
which Land Alienation Act applies, neither the mortgagee-rights nor the 
debt apart from the security could be sold (2). 

Mazhabi and Ramdasia Sikhs. 

• • Sanction may 1 2 3 be accorded by Deputy Commissioners to aliena¬ 
tions to Mazhabt and Ramdasia Sikhs, who have served in. 
the army and are'recommended by their Commanding Officers, sanction to 
which is applied for under section 3 (2) of the Act.’* (3): 

Sale of occupancy rights by a tenant to his landlord. 

According to clause (/) of sub-section (3) of sectioil 2 of the Act, any 
right of occupancy ’* is'included in the definition of u land ” within the 
meaning of the Punjab Alienation of Land Act. A permanent alienation 
of any right of occupancy i k therefore governed by the provisions of sub¬ 
section (1) of section 3 of the Act-' There is, however, one exception to it- 
Clause (d) oi proviso (2) to subjection (2) of section 3 of the Act pres¬ 
cribes that u sanction shall not be necessary in the case of a sale of a right 
of occupancy by a tenant to his landlord.” Section 2-A of the Act, : how¬ 
ever, further lays down that “ notwithstanding anything contained in’ 
sections 53 and 54 of the Punjab Tenancy Act, 1887, when a landlord 
makes a claim to exercise the rights thereby conferred upon him the pro¬ 
visions of this Act-shall apply thereto.” The meaning and scope of these 
provisions of law have already been explained under section 2-A and on 
pages 24, 25, and 39 to 43 and may be referred to- 

Grants of occupancy rights : when to be sanctioned 

The definition of “ permanent alienation” in sub-section (4) of section 2 
of the Act, includes grants of occupancy rights. When these should be 
sanctioned ? 


1. Karam Elahi v. Gulub 9 P, R. 1916. 

2. 44 I. C. 528; See also 50 I. 0. 884 

3. Financial Commissioners’ Standing Order No. 1, para, 25-A added by C, S. 
No. 165.2-S. O, dated the 37th March, 1939! 
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Where the object of grant is to promote agricultural development* it 
should be sanctioned. “ Sections 2 (3) (/) and 2 (4) of-the Act expressly 
define ‘ any right of occupancy * as ‘ land ’ and ‘ grant of occupancy rights ” 
as a * permanent-alienation . There is no reason why the Deputy 


Commissioner should not sanction such alienations where the object is to 
promote agricultural development by giving favourable terms to new 
settlers and the like. Where these conditions are fulfilled and no evasion 
of the Act is contemplated, such alienations may be freely sanctioned ” (l)* 

Distinction must be made whether the act is one of good management 
or merely a means of raising funds. It may be possible that a person may 
be running a large estate which can be properly cultivated only by creation 
of occupancy tenants. In that case creation of occupancy rights will be 
for the good of the estate and for better management. On the other hand, 
the creator of the right may not be actuated by a desire to improve his 
estate, but only to secure cash for himself. In the second case permission 
for grant of occupancy rights should not be given. 

Where a landholder, possessed of a considerable estate, which he had 
managed all his life, shortly before his death, alienated by way of perpetual 
lease for a considerable cash fine and annual rent, it was held that such 
alienations could not be regarded as acts of management (2). 

Gifts made in good faith for religious and charitable purposes. 

The expression “ permanent alienation ” as defined in sub-section (4) 
of section 2 of the Act includes gifts. A gift would therefore normally be 
governed by the provisions of this section and if in contravention of sub¬ 
section (1) of the section shall not take effect as such unless and until 
sanction is given thereto by a Deputy Commissioner. Clause (h) of 
proviso (2) to sub-section (2) of the Act, however, prescribes that sanction 
shall not be necessary in the case of a gift made in good faith for a religious 
or charitable purpose, whether inter vivos or by will. This proviso was 
inserted by the Punjab Alienation of Land (Amendment) Act, 1907 (Apt I of 
1907) and the reasons which led to its insertion have already been explained 
on page 48 and may be referred to. 

“ Charitable purpose ”—meaning of. 

According to section 2 of Charitable Endowments Act, VI of 1890, 
“ charitable purpose ” includes relief of the poor, education, medical 
relief and the advancement of any other object of public utility but does 
not include a purpose which relates exclusively to religious teaching or 
worship. 

Gifts made in good faith for religious and charitable purposes— 
official instructions. 

Gifts made in good faith for religious.or charitable purposes are out¬ 
side the scope of the Act. But rules 5 and 7 of the Punjab Alienation of 


1. Financial Commissioners' Standing Order No. 1, para 26. 

Z Sod'ii Kartar Sinyh v. Sher Singh—50 P. R. 1895. See also 16 P. R. 1906. 
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Land Rules (reproduced below) provide that every such gift, if made by 
member of a notified agricultural tribe to a person about whom it is 
asserted or there is any other reason to believe that he is not a member of 
the same notified tribe as the alienor, should be referred to the Deputy 
Commissioner for decision. It will be for the Deputy Commissioner to 
decide whether the transaction is really a gift and not a disguised sale, and 
whether the purpose is religious or charitable. If he holds that the transac¬ 
tion is not a gift or not made for the purposes permissible, he should treat 
it like any other transaction to which the Act applies. In this connection 
it may he recalled that no Civil Court has jurisdiction in any matter 
which a Revenue Officer is empowered by the Act to dispose of, nor can 
any Civil Court take cognizance of the manner in which any Revenue 
Officer exercises any power vested in hint by or under this Act (l). 

Rules 5 and 7 of the Punjab Alienation of Land Rules (2) are as 
follows :— 

fc 5. No Revenue Officer of a rank lower than that of an Assistant 
Collector of the first grade shall make an order directing a fresh entry in 
the Jamabandi relating to any transaction, including a gift alleged to be for 
a religious or charitable purpose, if the transaction purports (a) to create 
rights in land for a period of more than twenty years, or (6) to create rights 
in land already under lease, farm or mortgage when the total period of the 
alienations would amount to more than twenty years, or (c) to alienate or 
charge the produce of land for more than one year, if— 

“(a) it is asserted or there is any other reason to believe that the 
alienor is a member of an agricultural tribe ; and 

“(b) it is asserted or there is any other reason to believe that the 
alienee is not a member of the same notified tribe or group of tribes as the 
alienor. 

“(2) In every such case, if the officer conducting the enquiry is not 
himself an Assistant Collector of the first grade, and if he considers that a 
fresh entry should be made in the Jamabandi he shall refer the case to an 
Assistant Collector of the first grade for disposal, together with the state¬ 
ments of the parties, a report of any facts that he may have been able 
to ascertain, and his recommendations thereon 

“(3) If the Revenue Officer is himself an Assistant Collector of the 
first grade, or if the case is transferred to him under sub-rule (2), he shall 
proceed to dispose of it in the manner prescribed by the following rules ” 

“7. If no final order as specified in sub-rule (l) of Rule 6 has been 
passed by the Deputy Commissioner, the Assistant Collector shall, if he 
is of the opinion that a fresh entry should be made in the Jamabandi, 

1. Financial Commissioners’ Standing Order No. 1, para 80. 

2. See also under section 25 where the Punjab Alienation of Land Rules are 
quoted in extenso . 
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refer thfc case to the Deputy Commissioner by means of a separate self- 
contained report for such orders a ! s the Deputy Commissioner may deem 
necessary to pass for carrying into effect the purposes of the Act; and the 
Deputy Commissioner’s orders on such reference shall include a decision on 
the' question whether in regard to the transaction in question the alienor 
is to he deemed a member of an agricultural tribe and whether the alienee is 
to be deemed a member of the same notified tribe, or group of tribes as the 
alienor. 

>“(2) The Assistant Collector shall, on receiving the Deputy Commis¬ 
sioner’s order in response to his reference or otherwise, proceed in the 
mannV prescribed in Rule 6.” 

Gift of land for bona fide religious or charitable purppse — 
fides whether to be decided by the Civil Court or by the Deputy 
Commissioner. 


The words italicised above, occurring in Financial Commissioners" 
Standing Order No- 1 are important. These seem to indicate that in view 
of section 21 of the Punjab Alienation of Land Act, HOO, a Revenue 
Officer alone is empowered to decide whether a gift has been made in good 
faith and is for a religious or charitable purpose, and a Civil Court; cannot 
take cognizance of the matter. 


In Deputy Commissioner , Kangra v. Thakar Ramgopal Mandir (l), 
Mst. K, a widow of a member of an agricultural tribe in' the Rangra- 
District, made a gift of the entire agricultural land held by her in favour of a 
temple. A mutation of this gift was entered by the pat wart in the mutation 
register and was sent to the Collector by the Assistant Collector with a 
recommendation that the mutation of names be refused because no land 
had been left in possession of the donor for her own maintenance, and Mst. 
Kumlo, a widow of a son of Mst. K, was alive and objected to the mutation. 
The Collector accordingly refused to sanction the mutation. The donee 
thereupon instituted a suit for a declaration that the land in dispute had 
been validly gifted to the temple and was owned by it. 

Held , if a gift can be held to be in good faith for a religious or 
charitable purpose the question of the sanction by the Deputy Commissioner 
does not arise at all. Section 3 of the Act does not provide that if a gift is 
made in good faith for a religious or charitable purpose, then the Deputy 
Commissioner shall sanction the same ; on the other hand, it debars the 
jurisdiction of the Deputy Commissioner to consider the question of 
sanction in the case of a gift made in good faith for a religious or charitable 
purpose. Therefore section 21 does not oust the jurisdiction of .the Civil 
Courts to decide whether .the gift is made in good faith for a religious or 
charitable purpose. 


1. A. I. It 1980 Lah. 129=101 I. C. 072. 
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It was observed in this case—“It may be that the widow of the son 
of the donor has been deprived of her right of maintenance ; in that case 
she has her remedy in the Civil Courts to haye the gift set aside, but it is 
no function of the Deputy Commissioner under the Punjab Alienation of 
Land Act to object to a gift which is for a religious or charitable purpose 
on the ground that the donor has no means of livelihood left for herself or 
the effect of the gift was to deprive some otaer person of his or her right of 
maintenance. Such a gift cannot be held to require the sanction of the 
Deputy-Commissioner under the Punjab Alienation of Land Act.” 


’ It seems that the attention of the Hon’ble Judge deciding the above 
case was not drawn to para- 30 of Financial Commissioner’s Standing Order 
No. 1, as no reference is made to that para, in the judgment. Instructions 
laid down in the Standing Order of Financial Commissioner are only execu¬ 
tive instructions for the guidance of Revenue Officers and have not in 
themselves the force of law. The point must therefore be decided with 
reference to the provisions of the Act and the Rules made thereunder and 
will be examined in detail under section 21 of the Act, which should be 
referred to on this point. 


Sale to pay off existing mortgages. 

A sale by members of an agricultural tribe of the whole of their 
holding to capitalists, who were not members of an agricultural tribe, or 
agriculturists, was sanctioned by the Deputy Commissioner. The vendees 
were not money-lenders. The Deputy Commissioner sanctioned the sale on 
the ground that the price offered was fair and that it would be to the 
advantage of the vendors to sell, as they were much in need of money to 
pay off pressing debts. Held , by the Financial Commissioner, on revision, 
that the Deputy Commissioner’s order was entirely contrary to the spirit 
and intention of the Alienation Act, and must be set aside. Further pro¬ 
ceedings were left to the Commissioner and Deputy Commissioner. The 

Commissioner thereupon “ sanctioned the sale of 34 ghumaons to Lala. 

(the vendee) on condition that the existing mortgages are paid off, and 
directed that the rest of the land included in the deed of sale shall remain 
with him as a usufructuary mortgage for 20 years under section 14 of tne 
Alienation Act and that at the end of 20 years it shall be delivered back 
to the original vendors free of encumbrances. The sale of the area above- 
mentioned was sanctioned, because it was found that this would be suffi¬ 
cient to clear off the existing mortgage.” The vendee appealed to the 
Financial Commissioner and prayed for sanction to the sale of the whole 
of the land included in the original deed of sale. The iearned Financial 
Commissioner, however, refused to accede to this request. “ In this case I 
hold that the Deputy Commissioner’s original order was rightly cancelled 
as being Contrary to the true interests of the vendors and their reversioners, 
and to the spirit and intention of the Alienation Act. It may be that the 
appellant, believing that the Deputy Commissioner's sanction was final, 
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incurred expenditure which he would not have incurred, had he known that 
it might be cancelled on revision, but that is no good reason why an 
improper order should stand, or why the intention of the Act should be 
frustrated in the appellant's interest in this particular case. I think that 
the arrangement now sanctioned by the Commissioner goes as far as it is 
possible to go in the direction of sanctioning a permanent alienation of the 
vendor’s land, with due regard to the considerations I have mentioned” (l). 

Sanction given by the Deputy Commissioner under section 3 (2) 
of the Act is not final but is subject to appeal, review and revision. 

On July 18, 1934, Tnder. defendant, a member of an agricultural 
tribe, obtained sanction of the Deputy Commissioner under section 3 of the 
Punjab Alienation of Land Act for sale of his land in favour of the plaintiff, 
Muiawa Mai, a member of a non-agricultural tribe, and the sale-deed was 
accordingly executed and registered. Subsequently, the Financial Com¬ 
missioner, Punjab purporting to act in the exercise of his revisional 
jurisdiction under the Act, cancelled the sale. The plaintiff thereupon 
instituted a suit for a declaration to the effect that the plaintiff was the 
lawful owner of the land and that the order of the Financial Commissioner 
cancelling the sale was illegal and inoperative. The suit was resisted by 
the Punjab Government which was impleaded as a party to the suit and 
contended that the Financial Commissioner had power to cancel the 
sanction given by the Deputy Commissioner. The lower courts dismissed 
the plaintiff’s suit and the plaintiff preferred a second appeal to the High 
Court. 

On behalf of the. plaintiff-appellant, it was contended that the 
sanction given by the Deputy Commissioner under section 3 of the Punjab 
Alienation of Land Act is final and the Financial Commissioner or any 
other authority has no power to set it aside and discharge the title of the 
alienee after sanction is once given. Both the courts below relied on the 
provisions of sections 19 and 23 of the Act in support of their decision, but 
it was urged in, the High Court on behalf of the plaintiff that these 
sectiqns did not «how that the Financial Commissioner had any such 
revisionary power as was claimed for him. 

Thus the main question for determination in this case was whether 
the sanction given by the Deputy Commissioner under section 3 of the 
Punjab Alienation of. Land Act to a member of an agricultural tribe to 
alienate his land in favour of a person who is not a member of an agricul¬ 
tural t^ibe is final, or whether the Financial Commissioner or any other 
authority has power to set it ctside and discharge the title of the alienee 
after sanation is once given : 

Held % that the sanction of the Deputy Commissioner under section 3 
of the Punjab Alienation of Land Act was subject to revision by the 
Financial Commissioner and that the proceedings of the Deputy 


1. Ram Saran Das v. Surdara^i P. U. 1908 (Uev.)==7 P. W\ R. 1908 ( Rev.) 
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missioner were subject to appeal, review and revision by virtue of the 
provisions of Chapter II of the Punjab Land Revenue Act, 1887, read with 
sections 19 and 23 of the Punjab Alienation of Land Act (l). It was 
observed in this case 1 he Punjab Alienation of Land Act avowedly 
interferes with the right of alienation of property. There are various 
provisions in it, which would involve unsettling of titles even after the 
lapse of considerable time in view of the provisions of section 19. I am 
therefore not prepared to hold that the order of the Deputy Commissioner 
granting sanction under section 3 must be deemed to be final merely 
because revocation of sanction by higher authorities would involve 
unsettling of titles and consequent inconvenience and uncertainty.” 

An order of a Deputy Commissioner granting or refusing sanction to a 
permanent alienation of Land Act, is not final, but is open to appeal and 
revision as provided by the provisions of Chapter II of the Punjab Land 
Revenue Act, 1887. “The effect cf section 19 of the Land Alienation Act 
is that such an order is like other orders of Revenue Officers, subject to 
appeal and revision, as laid down in Chapter II of the Punjab Land 
Revenue Act. Such an order may, therefore, be cancelled by the Financial 
Commissioner in the exercise of his revisional jurisdiction under sec¬ 
tion 16 (4) of the Punjab Land Revenue Act (2).” 

In exercising his powers of revision under the Act, the Financial 
Commissioner will bear in mind the principle that the law aideth the 
vigilant and not him that sleepeth on his right (3). 

Where an application to set aside sanction to sell land granted by the 
Deputy Commissioner has been made after a long delay and no reason for 
this delay ,s forthcoming, the Financial Commissioner will not interfere in 
revision with the order granting sanction (4). 

Deputy Commissioner s order granting or refusing sanction—at 

whose instance appealable—Land Administration Manual, para. 37- 

person tendering reasonable price whether party to case—competency 

of appeal by such person against order sanctioning sale to non- 
agriculturist. 

Any member of an agricultural tribe who tenders a reasonable sum 
within the meaning of para. 37, Land Administration Manual, is not a 
party to the case. Therefore an order granting sanction in a manner 
opposed to the instructions of Land Administration Manual, para. 37, 
though improper as disregarding the orders of the Government is not a 
wrong done to any individual against which he is entitled to appeal. 


1. Mulawa Mai v. The Punjab Provincial Government through Collector, 
Gurdaspur = Second Appeal No. dll of 1939. 

2. Rant Saran Das v. Sardara =' 4 P. R. 1908 (Rev. =7 P. W. R. 1908 (Rev.). 

3. Malik Mohammad Din v. Gyan Slngh~=( 1985) 14 L L T 26 

4. 38 P. L. R. 812. 
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Consequently a Commissioner who receives a protest against an order of a 
Deputy Commissioner from a member of an agricultural tribe who 
professes to have offered a fair sum is not entitled to admit it as an appeal. 
But if be considers that it discloses the fact that the order is improper he 
may forward it on that ground to the Financial Commissioner for exercise 
of his revisional jurisdiction (l). 


Would-be-vendee no locus standi to appeal against Deputy 
Commissioner’s order refusing sanction. 

A would-be-vendee has no locus standi to appeal against an order 
refusing sanction. The question is between the person seeking sanction 
and the Deputy Commissioner who grants or refuses it. The Deputy 
Commissioner has power to grant sanction in certain circumstances on the 
application of the would-be-vendee if the equities of the case demand it. 
But the Deputy Commissioner is under no obligation to exercise this power 
and the would-be-vendee has no right to require him to do so. No appeal 
therefore lies on the part of a would-be-vendee from an order refusing 
sanction though the power of the Financial Commissioner to interfere in 
revision exists (2). 


There is no legal provision under which a Commissioner can hear an 
appeal by would-be-vendee from a Deputy Commissioner's order refusing 
sanction, nor does there appear to be any provision in law by which a 
Commissioner can take upon himself the function of sanctioning a sale in 
favour of a non-agriculturist when the vendor is not present before 
him (3). 


Right of a possible reversioner or pre-emptor to appeal. 

Under section 19 of the Alienation of Land Act an appeal would lie 
from an order of the Deputy Commissioner sanctioning a sale under 
sections 3 (2) and 3 (3) of the Act, but apparently the remedy by appeal 
would only be open to one of the parties to the transaction, and not to a 
possible reversioner or pre-emptor (4). 

Deputy Commissioner should follow rulings of Financial Com¬ 
missioner and instructions in Land Administration Manual in granting 
or refusing sanction. 

In dealing with cases under the Punjab Alienation of Land Act, it is 
desirable that the Deputy Commissioner should carefully follow the 
rulings of the Financial Commissioner as also the instructions contained in 
para. 37 of the Land Administration Manual. Doubtful points, 
particularly when the extent or value of the land sought to be alienated is 


3. Jalal Din v. Mohammad— (1933) 12 L. L. T. 66. 

2. Tara Singh v. Mst. FazlAn^i, 1934) XB L. L. T. 28=35 P. L. K. 234. 

3. The Crown v. Mahant Budhi Parkash^i, 1986) 15 L. L. T. 3. 

4. Ram Satan Das v. Scvrdara- 4 P. R. 1908 (Rev.) =7 P. W. R. 1908 (Rev.). 
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considerable, shall be submitted for reference in the manner provided in 
para. 44 of the Financial Commissioner’s Standing Order No. I (l). 


The Financial Commissioner will freely exercise his power under 
section 16 of the Punjab Land Revenue Act on the analogy of section 115 
of the Civil Procedure Code ; but questions should be referred to him only 
if they involve the interpretation of law or general instructions and then 
only if the Revenue Officer making the reference feels a reasonable doubt 
on them. It is, however, not the function of the Financial Commissioner to 
assist the Revenue Officers below in making up their minds on questions 
of fact (2). 


When making references the Revenue Officers should send up through 
the ordinary channel the specific points on which doubt is entertained 
together with their own opinion and a concise statement of the relevant 
facts (3'. 


Para. 44 of the Financial Commissioner’s Standing Order No. 1 states 
as follows : — 


“Commissioner should scrutinise the monthly statement of sanctions 
prescribed in the preceding paragraph and call for all cases where the Act 
or Rules or the Instructions appear to have been contravened—suitable 
cases should be referred to the Financial Commissioner for revision. 

(2) If in any case that is sub-judice , particularly when the value or 
extent of the land to be alienated is considerable, or points of doubt or 
difficulty arise, a reference may be made for the orders of the Financial 
Commissioner ; but questions should be referred to him under this sub- 
paragraph only if they involve the interpretation of law or general 
instructions and then only if the Revenue officer making the reference feels 
a reasonable doubt in their regard. When making reference the Revenue 
Officers should send up through the ordinary channel the specific points on 
which doubt is entertained together with their opinion and a concise 
statement of the relevant facts. The Financial Commissioner will not, 
however, assist the Revenue Officers below in making up their minds on 
questions of facts (1936 L. L T. 1). 


SUB-SECTION (3). 

Meaning and scope. 

Sub-section (3) of the Act lays down that “the Deputy Commissioner 
shall enquire into the circumstances of the alienation and shall have discre¬ 
tion to grant or refuse the sanction required by sub-section (2).” 

Although sub-section (3) of section 3 of the Act provides that the 
Deputy Commissioner shall inquire into the circumstances of the alienation 


1. The Crown v. Waryam~( 1935) 14 L. L. T. 3. 

2. The Crown v. Ghazi Mohammad—( 1936) 15 L. L. T. 1. 

3. Ibid . 
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the Deputy Commissioner has discretion to refuse or grant sanction, and 
once sanction is granted the sale in respect of which it is granted becomes 
immune from Pre-emption Act, and the sanction cannot be objected to 
on the ground that the Deputy Commissioner did not make an enquiry (l). 


Where in respect of a sale of agricultural land by an agriculturist in 
favour of a non-agriculturist, sanctioned by the Deputy Commissioner 
under section 3 of the Land Alienation Act, it was contended before the 
Chief Court that the Deputy Commissioner did not make proper enquiry 
as required by section 3 (3) of the Alienation Act, the learned Judges 
brushed aside the contention summarily by observing, “We cannot go into 
this, for section 21 (2) of the same Act debars all Civil Courts from taking 
cognizance of the manner in which the Deputy Commissioner exercises his 
powers under the Act (2). 



Procedure for applications—paras. 21 to 24-A of Financial 
Commissioners’ Standing Order No. 1. 

“21. Every application to the Deputy Commissioner for the exercise 
of any powers conferred on him by the Act should be in writing and be 
signed and verified by or on behalf of the person making it. It should also 
be accompanied by relevant excerpts from the Jamabandi and the field- 
map of the estate. 

“22. No reference made to the Deputy Commissioner under sub¬ 
rule (l) of Rule 7 of the Punjab Alienation of Land 
Rules, 1937 [See Punjab Land Administration Acts, 
Volume 11 j requires any stamp, the mutation fee being 
considered sufficient. But any one may apply on an 
eight-anna stamp paper, either before or after the transac¬ 
tion, for the sanction of the Deputy Commissioner to a permanent alienation 
under section 3. The procedure is in the alternative/’ 


Stamp on appli. 
cations. Rules 10 
and 11 of the 
Punjab Alienation 
of Land Rules, 
1937. 


*23 Unnecessary trouble is often caused by the failure of Deputy 
Commissioners to examine applicants carefully as to the 
Applicants to be nature of their application and to specify clearly in send- 

carefully exanu- j n g t ^e application to a subordinate Revenue Officer for 

enquiry and report the exact point or points which 
require elucidation. 


‘“All applications for permission to mortgage in forms other than those 
approved in section 6 of the Act should be disposed of at once by the 
Deputy Commissioner, for in the case of the alienee being a member of an 
agricultural tribe there is no need of permission, and if he is not a member 
permission cannot be given, except as contemplated by paragraph 39 (2) of 
this order.” 


1. Maul a Dad v. M oh anted L C. 700. 

2. Ganga Ram v. Raja Ram~~\'H P. R. 1916—37 I- C, 763. 
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“24. When a Deputy Commissioner sanctions a permanent alienation, 

his order leaves untouched questions relating to the title 
Enquiry into title; . , , , , . ^ 

unnecessary. or reversionary rights in the land. Under section 9 ot 

the Punjab Pre-emption Act, 1913, no right of pre¬ 
emption exists in respect of any sale sanctioned by the Deputy Com¬ 
missioner under section 3 (2) of the Punjab Alienation of Land Act, 1900, 
and to this extent the last four words of section 5 of the Punjab Alienation 
of Land Act stand repealed by implication (124 P. R. 1916).” 

“24-A. (1) Rule 13 of the Punjab Alienation of Land Rules, 1937, 

^ ^ prescribes the form of every final order passed by the 

Deputy Commis- Deputy Commissioner under the Act which has the effect 

sioner’s fi n a 1 0 f sanctioning an alienation or charging of land or of the 

produce thereof, permanently or for a term of more than 
twenty years. Such an order should not be passed in terms so general that 
it could be used with reference to any transaction. It should be in 
English and be signed in full not by the ‘Collector’ of the district but by 
the Deputy ‘Commissioner’ and be sealed with the seal of the Deputy 
Commissioner’s office. 

“(2) Every such order should be recorded in the register prescribed in 
paragraph 43 of this order. 

“(3) Any breach of the conditions prescribed by the Deputy Com¬ 
missioner, e. g in incomplete transactions, the minimum price to be paid 
for the land and the persons to whom the sale price is to be paid, should be 
reported to the Financial Commissioner for such action as he may see fit 
to take on the revision side.” 

See also the Punjab Alienation of Land Rules , 1937, made under 
section 25 of the Act • 

Benami transactions. See Notes under section 13- A. 

Matters regarding which Jurisdiction of Civil Court excluded. 

Section 21 of the Alienation of Land Act lays down — 

“21. (l) A Civil Court shall not have jurisdiction in any matter which 
the Provincial Government or a Revenue Officer is empowered by this Act 
to dispose of. 

“(2) No Civil Court shall take cognizance of the manner in which 
the Provincial Government or any Revenue Officer exercises any power 
vested in it or in him by or under this Act.” The meaning and scope of 
this provision of law will be dealt with in detail under section 21 and may 
be referred to. 

Enquiry by Revenue Officer when granting sanction, regarding 
indebtedness of alienor—alienation can still be challenged on ground 
of want of consideration and necessity and Civil Court can come to 
its own finding regarding it. 

Even where the Revenue Officer while sanctioning alienation under 
section 3 has made an enquiry regarding the indebtedness of the alienor, 
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it will neither stand in the way of any person’s challenging the alienation 
on account of want of consideration and necessity nor will it debar a Civil 
Court from coming to its own finding in this respect (l). 

See also Notes under section 5. 


*3-A. (I) Except with the sanction of the Deputy 
sioner as provided for in this Act no member of 
an"agricu ltural tribe shall make fan alienattonjf of his 
Tand to a member of the same tribe or of a tribe in the 
sam e group who being a creditor has advanced to such 
person any loan, until such loan has been repaid or 
settled in full by the debtor and a period of three years 
has elapsed since repayment or settlement ; provided 
that if the Deputy Commissioner after making such 
enquiries from the parties concerned as may be pres¬ 
cribed in this behalf by the Provincial Government, 
.finds that an alienation has been made by a debtor to a 
person other than his creditor the effect of which is to 
pass the beneficial interest to such creditor in evasion 
of the provisions of this section, he shall, after recording 
-this reasons by order in writing, declare the alienation 
void and shall eject any person in occupation of the land 
; by virtue of such alienation and shall place the alienor 
iin possession thereof. 


Explanation .—In this section— 

l +[ (1) “An alienation” means a permanent aliena¬ 
tion or an alienation in any form other than those per¬ 
mitted by section 6 of this Act.] 

(2) The term “creditor” means a person or a firm 
carrying on the business of advancing loans and shall 

1. Sardar Mohammad v. Jag jit Singh - A. I. E. 1937 Lah. 322, C. A. No. 732 
of 1935 relied on. 

"This section has been inserted by the Punjab Alienation of Land (Third Amend 
ment) Act, 1938 (Punjab Act No. V of 1938), S- 3. 

i*The words #, an alienation’ 7 were substituted for the words “a permanent alienation" 
by the Punjab Alienation of Land (Fourth Amendment) Act, 1938 (Act No. VIII of 1938) 

^ Substituted for the original by the Punjab Alienation of Land (Amendment) Act, 
1938 (Act No. VIII of 1938), S. 2 The original as provided by the Punjab Alienation 
of Land (Third Amendment) Act, 1938 (Act No. V of 1938) was to the following effect— 
Permanent alienation' includes an alienation in any form other than those permitted 
by section 6 of this Act. 
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include the legal representative and the successor-in- 
interest whether by inheritance, assignment or other¬ 
wise, of such person or firm. 


(3) The term “creditor” and “debtor” shall be 
deemed to include their husbands or wives as the case 
may be and all persons (including their husbands or 
wives as the case may be) who are desbended from the 
grandfather of such creditor or debtor as the case 
may be. 

G) The term “loan” means an advance whether 
secured or unsecured of money or in kind at interest (as 
defined in section 2 [6] of the Punjab Regulation of 
Accounts Act, 1930) and shall include any transaction 
which a court finds to be in substance a loan, but it shall 
not include— 

(0 an advance in kind made by a landlord to 
his tenant for the purposes of husbandry ; provided the 
market value of the return in kind does not exceed the 
market value of the advance estimated at the time of 
the advance ; 

(ii) a deposit of money or other property in a 
Government Post Office Bank, or any other Bank, or 
with a Company, or with a Co-operative Society or with 
any employer as security from his employees ; 

{Hi) a loan to, or by, or a deposit with any society 
or association registered under the Societies Registration 
Act, 1860, or under any other enactment; 

{id) a loan advanced by or to the Central or any 
Provincial Government or by or to any local body under 
the authority of the Central or any Provincial Govern¬ 
ment ; 

{v) a loan advanoed by a Bank, a Co-operative 
Society or a Company whose accounts are subject to 
audit by a certified auditor under the Indian Companies 
Act, 1913 ; 
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(vi) a loan advanced by a trader to a trader in the 
regular course of business, in accordance with trade 
usage ; 


(vii) an advance made on the basis of a negotiable 
instrument as defined in the Negotiable Instruments 
Act, 1881, other than a promissory note. 

The terms “ Bank,” “ Company,” “ Co-operative 
Societies” ;md “Traders” shall have the same meanings 
as are assigned to them in section 2 of the Punjab 
Regulation of Accounts Act, 1930. 

NOTES 




Object 

Section 3-A has been inserted by the Punjab Alienation of Land 
(Third Amendment) Act, 1^38 (Punjab Act. No. V of 1938), section 3. The 
object of this new legislation was thus explained in the Statement of 
Objects avd Reasons — 

Experience has shown that agriculturist money-lenders can be as 
|rapaciou s in their methods of comjjelling their debtors to part with their 
[lands as non-agriculturist money-lenders. This Bill is intended to 
! check the permanent alienation of land to agriculturist money¬ 
lenders by their debtors and is a step towards the agriculturist money¬ 
lenders being placed for the purposes of the Punjab Alienation of Land Act 
irr the same position as non agriculturist in the matter of permanent aliena¬ 
tion of land under that Act.” 

The Punjab Alienation of Land (Third Amendment) Act, 1938 came 
into force on 1st of June, 1939 —vide Punjab Government Notification 
No. 2651-R, dated the 12th May, 1939. 

Meaning and scope. 


This section prohibits permanent alienation of his land, except 
with the sanction of the Deputy Commissioner as provided for 
in this Act, by a member of an agricultural tribe to a member of 
the same tribe or of a tribe in the same group who being a creditor 
has advanced to such person any loan until such loan has been repaid or 
settled in full by the debtor and a period of three years has elapsed since 
repayment or settlement. Consequently, before a land can be alienated 
permanently by a debtor-member of an agricultural tribe to a creditor- 
member of the same tribe or of a tribe in the same group, without the 
sanction of the Deputy Commissioner, two conditions must be fulfilled, 
namely, (l) the loan advanced must have been repaid or settled in full by 







mrsr/tf 


PERMANENT ALIENATION 39 

the debtor; and (2) a perio.l of three years must have elapsed since 
repayment or settlement. 

Thus, if a decree has been obtained by the creditor against the debtor 
for the reco *erv of his loan but it has not yet been executed and the money 
recovered, the land cannot be alienated permanently by the debtor to the 
creditor, without the sanction of the Deputy Commissioner, and even 
though the decree has been executed and the money recovered no such 
alienation can take place without necessary sanction before thp .expiry of 
three years from the date of recovery in full of the money. 

This section obviously restricts alienation by an agriculturist debtor 
to his agriculturist creditor only. He can alienate without any restriction 
his land to any other member of the same tribe or of a tribe in the same 
group* Thus, if there is collusion between two money-lenders it is quite 
possible that they might, be able to evade this provision of law. For instance, 
both A and B are agriculturist money-lenders. They may come to an 
agreement and say, “ All right A may take B s debtor and B may take 
A’s debtor and both thus realise their debt by sale of both the debtor's land/ 
This section will not stand in their way. The proviso to this section, 
however, safeguards against hetiami transactions by prescribing that if the 
Deputy Commissioner after making such enquiries from the parties con¬ 
cerned as may be prescribed in this behalf by the Provincial Government, 
finds that an alienation has been made by a debtor to a person other than 
his creditor the effect of which is to pass the beneficial interest, to such 
creditor in evasion of the provisions of this section, he shall, after record¬ 
ing his reasons by order in writing, declare the alienation void and shall 
eject any person in occupation of tf?e land by virtue of such alienation and 
. hall place the alienor in possession thereof/ Thus, if A an agriculturist 
debtor owes some debt to B an agriculturist »of the same tribe or of tribe in 
the same group, and alienates his land to C, another member of 
the same tribe or of a tribe in the same group, without the sanction of 
the Deputy Commissioner, before he has repaid or fully settled Ids loan or 
before the period of three years expires from such repayment or full settle¬ 
ment, so that the beneficial interest passes to B, the alienation shall be 
declared void and the Deputy Commissioner and the alienor placed in 
possession of the land or in other words with re^afd to benatni transaction 
which is entered into by a debtoj- and the benefit of. it is given to the credi¬ 
tor in the form of benatni that the agriculturist' money-lender has been 
[ laced in exactly the same position as the non-agriculturist money-lender. 

Moreover, an agriculturist debtor is not likely to be so pliable as to 
se il ^ s * ail( * t0 someone to whcjn he owefe no money, so that there is no 
likelihood of substantial evasion of this provision of law. 

Explanation—terms defined for the purposes of this section. 

For the purposes of this sedtioh'~ 
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“An Alienation” means a permanent alienation or an alienation 
in any form other than those permitted by section 6 of this Act (The 
Punjab Alienation of Land Act, 1900). This definition was substituted for the 
original by the Punjab Alienation of Land (Fourth Amendment) Act, 
1938 Act No. VIII of 1938), section 2. It covers an alienation in any form 
other than those permitted by section 6 of the Alienation of Land Act, 1900. 
The definition thus appears to be quite exhaustive. 

“Creditor*'’ means a person or a firm carrying on the business of 
advancing loans and includes the legal representative and the successor- 
in-interest whether by inheritance, assignment or otherwise, of such person 
or firm. 

A creditor is referred to in this section as a person or a firm carrying 
on the business of advancing loans. A creditor will not be a ‘creditor 
unless he carries on the business of advancing loans. If no loans are ad¬ 
vanced, he would not be a creditor and would not be affected by the provisions 
of this Act. Again, if he does not advance a loan he is not a creditor and 
he is not covered by this section. The test of a creditor for the purposes of 
this section is not an advance by an agriculturist to another agriculturist 
but his business of advancing loans. 

The term ‘'creditor ’ includes also the legal representative and the 
successor-in-interest whether by inheritance, assignment or otherwise, of such 
person or firm. Thus, if A is a creditor within the meaning of this section 
and dies and is succeeded by his son B who winds up the business of ad¬ 
vancing loans, B will be “creditor ” for the purposes of this section The 
same remarks would apply to an assignee or successor*in interest of the 
creditor otherwise 

The definition of “creditor” for the purposes of this section the 
same as that of “money-lender” in the Punjab Registration of Money-lenders 
Act, 1838 (Punjab Act No. Ill of 1938). 

The terms “creditor” and “debtor' include their husbands or wives as 
the case may be and all persons (including their husbands or wives as the 
case may be) who are descended from the grandfather of such creditor or 
debtor as the case may be. “ Loan ” means an advance whether secured or 
unsecured of money or in kind at interest [as defined in section 2 (6; of 
the Punjab Regulation of Accounts Act, 1930] and shall include any 
transaction which a court finds to be in substance a loan but it shall not 
include :— 

(<) an advance in kind made by a landlord to his tenant for the 
purposes of husbandry; provided that market value of the return in kind 
does not exceed the market value of the advance as estimated at the time 
of the advance : 
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(it) a deposit of money or other property in a Government Post 
Office Bank, or any other Bank, or with a Company, or with a Co-operative 
Society or with any employer as security from his employees ; 

(tit) a loan to, or by, or a deposit with any society or association 
registered under the Societies Registration Act, 1860, or under any other 
enactment; 

(iv) a loan advanced by or to the Central or any Provincial Govern¬ 
ment or by or to any local body under the authority of the Central or any 
Provincial Government ; 

(v) a loan advanced by a Bank, a Co-operative Society or a Company 
whose accounts are subject to audit by a certified auditor under the Indian 
Companies Act, 1913; 

(rf) a loan advanced by a trader to a trader, in the regular course of 
business, in accordance with trade usage ; 

■ vti) an advance made on the basis of a negotiable instrument as 
defined in the Negotiable Instrument Act, 1881, other than a promissory 
note. 


This definition is analogous to the definition of “ loan” under the 
Punjab Registration of Moneylenders Act, 1938. It would be seen that 
advances made on negotiable instruments are exempted from the definition of 
loan and, therefore, an agriculturist creditor who makes an advance security 
of a negotiable instrument will not be a creditor and, therefore, he will not 
be in any way affected by the provisions of this section. A promissory note 
is included in the definition. The conservative instinct of the debtors 
and the techniQue of the system of hundies will not, however, make it 
possible for hundies to be generally adopted in rural loan transactions. This 
provision of law is therefore not likely to be evaded on this score. 

1 he negotiable instruments have been defined in the Negotiable 
Instrument Act, section 13. A negotiable instrument means a promissory 
note, bill of exchange or cheque payable either to order or to bearer. 

Interest , according to section 2 (6) of the Punjab Regulation of 
Accounts Act, 1930 (Punjab Act I of 1930) includes the return to be made 
over and above what was actually lent, whether the same is charged or 
sought to be recovered specifically by way of interest or otherwise- 

Bank , * Company ’, ‘Co-operative Societies ” and “Traders ’ 

1 he terms ‘‘Bank’, “Company , ‘‘Cooperative Societies” and 
Traders” have the same meanings as are assigned to them in section 2 of 
tne Punjab Regulation of Accounts Act, 1930. These are reproduced 
below for facility of reference. 

“Bank’ means a company carrying on the business of banking and 
registered under any of the enactments relating to companies for the time 
being in force in the United Kingdom or in any of the Colonies or 
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Dependencies thereof or in British India or incorporated by an Act of 
Parliament or by Royal Charter of Letters Patent or by any Act of the 
Indian Legislature. 

‘ Company’ means a company registered under any of the enact¬ 
ments relating to companies for the time being in force in the United 
Kingdom or any of the Colonies or Dependencies thereof or in British India 
or incorporated by an Act of Parliament or by Royal Charter or Letters 
Patent and includes Life Assurance Companies to which the Indian Life 
Assurance Companies Act, 1912, applies (l). 

“Co-operative Society” means a society registered under the pro¬ 
visions of the Co-operative Societies Act, 1912. 

‘Trader” means n person who in the regular course of business buys 
and sells goods or other property, whether movable or immovable and 
shall include*— 

a wholesale or a retail merchant, 
a commission agent, 
a broker, 
a manufacturer, 
a factory owner, 

but shall not include a person who sells his own agricultural produce or 
cattle, or buys agricultural produce or cattle for his own use. 

Procedure. 

For “procedure to be followed in dealing with applications under 
this section, see rules made under section 25 of the Act. 

*3-B 


Ejectment 

alienee. 


of 


In ca.se of any resistance to an order of ejectment 
passed under the provisions of section 3-A, the 
Collector may exercise all the powers conferred 
on a Civil Court by rules 97 and 98 of Order XXI of the 
Code of Civil Procedure. 

NOTES. 

Rules 97 and 98 of order XXI of the Code of Civil Procedure, 1908, 
provide as follows— 

9/. (l) Where the holder of a decree for the possession of immov- 

or able property or the purchaser of any such property sold 
"> execution of a decree is resisted or obstructed by any 
pro- person in obtaining possession of the properly, he may 
make an application to the Court complaining of such 
resistance or obstruction. 


Resistance 

obstruction 

possession 

immovable 

perty. 


1. See now the Insurance Act, 1938, (Act No. IV of 1938). 

Inserted by the Punjab Alienation of Land (Fourth Amendment) Act, 1938 (Punjab 
Act No. VIII of 1938), S. 3. 
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Appeal. 


“ (2) The Court shall fix a day for investigating the matter and shall 
summon the party against whom the application is made to appear and 
answer the same.” 

“ 98. Where the Court is satisfied that the residence or obstruction 
was occasioned without any just cause by the judgment 
ohs°ruc?icm by debtor or by some other person at his instigation, it shall 

judgment-debtor. direct that the applicant be resisted or obstructed in 

obtaining possession, the Court may also, at the instance 
of the applicant, order the judgment-debtor or any person acting at his 
instigation, to be detained in the civil prison for a term which may extend 
to thirty days.” 

*3.C. Any person aggrieved by an order of the Collector 
under section 3-A or section 3-R may appeal 
to the Commissioner, provided that no appeal 
shall lie unless the appeal is instituted within thirty days of 
the order appealed against excluding days required for obtain¬ 
ing copies of the order. 

4. (1) The t [Provincial Government] shall by notifi¬ 
cation in the l [Official Gazette] . $ 

determine .what bodies of persons in any district 
or group oi .dis.trLcXs tire to be deemed to be agricultural tribes 
or groups of agricultural tribes for the purposes of this Act. 

i| [« 2) If any question or doubt should arise as to whether 
a person is or is not a member of a notified agricultural tribe, 
the Deputy Commissioner shall after such enquiry as may be 
prescribed determine whether that person is to be deemed to 
be a member of the said agricultural tribe for the purposes of 
this Act. } 

(3) In passing an order under the above sub-section the\ 
Deputy Commissioner shall not be bound by any decree of a i 
Civil Court, and may review any order previously passed under j 
that sub-section : 

Provided that nothing in this section shall affect a decree 
passed in a suit instituted before the 15th June, 1938.] 


Agricultural tribes. 






•Inserted bv the Punjab Alienation of Land (Fourth Amendment) Act, 1938 (Punjab 
Act No. VIII of 1938), section 3. 

fThe words ” Provincial Government” were substituted for the words ” Local 
Government” by the Government of India (Adaptation of India Laws) Order, 1937. 

[The words “Official Gazette” were substituted for the words "Local Official Gazette” 
by the Government of India (Adaptation of India Laws) Order, 1937 

$The words “published with the previous sanction of the Governor-General in 
Council” were repealed, by the Punjab Alienation of Land Amendment Act, 1907 (Punjab 
Act I of 1907), section 5. 

Sub-sections (2) and (3) of section 4 and the proviso to sub-section (3) have been 
inserted by the Punjab Alienation of Land (Second Amendment) Act, 1938 (Punjab Act 
No. X of 1938), section 4. • 
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NOTES 
SUBSECTION 
Notified agricultural tribes. 

Punjab Government Notification No 


( 1 ) 


63 , dated the 18th April 

1904 :— 

“ In exercise of the powers conferred by section 4 of the Punjab 
Alienation'of Land Act, 1900 (XIII of 1900), and in supersession of 
Punjab Government Notification No. 21-S, dated the 22nd May, 1901, 
No. 114, dated the 16th July, 1902 and No. 34, dated the 6th April. 1903, 
the Lieutenant-Governor of the Punjab with the previous sanction of the 
Governor-General in Council, is pleased to determine that for the purpose 
of the said Act— 

“(l) In each district of the Punjab mentioned in column 1 of the 
schedule annexed to this notification, all persons, either holding land or 
ordinarily residing in such district and belonging to any one of the tribes 
mentioned opposite the name of such district, in column 2, shall be deemed 
to be an ‘ agricultural tribe ’ within that district. 

“(2) All the ‘agricultural tribes’ within any one district shall be 
deemed to be a group of agricultural tribes/ v f 

Note -—The list of ‘Notified Agricultural Tribes', given below has been 
brought up-to date The schedule annexed to the above notification has 
been omitted and the list below is reproduced, from an appendix to 
Financial Commissioner’s Standing Order No. I. The tribes against which 
no notification is quoted were all notified by Punjab Government Notifica¬ 
tion No. 63, dated the 18th April, 1904 referred to above. 

List of Notified Agricultural Tribes 
A—District Group.' 


District. 


Tribe. 


Notification No & Date- 


Hissar 


Ahir. 

Arain. 

Bishnoi 

Dogar. 

Gujar. 

{ Jat. 
Koreshi.* 
Mali. 
Moghal. 
Pathan. 
Rajput. 
Saiyad. 


*No. 2401-R., dated 21st June, 1933. 


Note ,—The Labana tribe does not include the Banjara tribe. 
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District. 

Tribe. 

i 

Notification No. & Date. 


f Ahir. 
j Arain* 

*No. 54, dated 18th February, 1914. 


1 Biloch. 

I Chauhan*. 

1 Gujar 


1 Jat. 

1 Koreshi.f 

1 fNo, 2401-R., dated 21st June, 1933. 

- ■ >*$$$$ ■ ' ^ 

Rohtak. 

Mali. 


Moghal. 

Pa than 

Rajput. 

1 Ror. 

1 Saini.* 

Sayyad. 

Tag a.* 



Ahir. 

Biloch 

Gorwa * 

*No. 695-R., dated 30th March, 1937. 

Gurgaon- 

Gujar. 

Jat. 

Khanzada. 

1 Koreshi. 

{ Mali. 



Meo. 

Moghal. 

Pathan. 

Rajput- 

Sayyad. 

Taga f ( 

fNo. 76, dated 4th April, 1910. 


Saini.t 

{No. 2860-R, dated 17th June, 1939. 


Abbasi. 

Ahir. 

An sari- 
A rain 

Dogar. 

Gadi. 

Gujar. 

Jat. 

i K am boh. 

Karnal. 

1 Koreshi. 

{ Mali. 



M eo. 

Moghal. 

Pathan. 

Rajput. 

Ror. 

Saini* 

*No- 127, dated 20th May, 1909. 

j 

i 

Sayyad 
! Taga, % / 
i IJsman i. 

i 



jVote. —The Labana tribe does not include the Banjara tribe. 























Ivangra Simla 



THE PUNJAB ALIENATION OF LAND ACT [Sec 


Sl 


District. 


Ambala. 


I Kotgarh 
I ilaqa of 
i Kot Khai 


Tahsil. 


f Dera, 

I Harnir- 
I piir, Pa- 
{ lam pur, 

| Kangra 
I and Nur- j 
I pur 

( T^hsils. j 


Tribe. 

( Abbasi.* 

I Ahir. 

I An sari.# 

| A rain. 

I Biloch. 

I Gara 
I Gujar. 

I Jat. 

| Karnboh. 

| Kanet f 
{ Koresh + 

La ban a. § 

Magh. 

Mali. 

Moghal. 

Pathari. 

Rajput. 

Ror. 

Saini. 

Saiyad. y 

Taggt.yr 

( Badi* 

Bohara.f 
Brahman 
Christian* 

Kanet.* 

Koli.# 

Kumhar.* 

{ Lobar.* 

Mochi * 

All pujaris indi¬ 
genous to the Kot¬ 
garh ilaqa.* 
Rajput * 

Rohar * 

Sunar * 

Arain,* 

Bahti. 

Chhang. 

Dagi. 

Gadi. 

Ghirath. 

Gujar. 

Jat. 

Kanet. 

Kolu 
Rajput. 

J Rathi. 

I Saini 

( Thakar. j 


Notification No. & Date. 


15 No. 233, dated 20th August, 1914. 


iNo. 60, dated 22nd April, 1908 
tNo. 233, dated 20th August, 1914. 
§No. 100, dated 30th March, 1906. 


^No. 16177, dated 21st June, 1919. 


vNo. 5077, dated 16th February, 1921. 


* v 


No. 8111, dated 24th March, 1919. 


tNo. 204. dated 20th July. 1914. 


Xoti -.—The Labana tribe does not include the Banjara tribe. 
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District. 

Tribe. 

Notification No. and Date 


Arain * 

Brahmans (exclud¬ 
ing Brahmans of 
Lahaul and Spiti) 
entered as land- 
owners or occu- 

*No. 8110, dated 24th March, 1919. 

Kulu & Sa- 

pancy tenants in 


raj Tab si Is. 

{ the Settlement of 


< 

1891, and their 
descendants.+ 



Dagi.f 

Kanet.f 

Koli.f 

+No. 2865-R, dated 25th Oct., 1935. 


1 Rajput.f 
[ Thakar.f 

f Arain. 

I A wan. 

1 Bahti. 

| Chhang. 



1 Dogar. 

I Girath. 

1 Gujar. 

1 Jat. 


Hoshiarpur. 

{ Kanet. 

*No. 44, dated 4th March, 1911. 


Koreshi.* 


Labana. f 

tNo. 100, dated 30th March, 1906. 


Mahton. 

Moghal. 

Pathan. 

Rajput. 

Saini. 


Sayyad.t 

Arain. 

A wan. 

Dogar. 

Gujar. 

Jat. 

K am boh 

INo. 237, dated 26th August, 1914. 

Jullundur. 

{ Koreshi. :{: 

*No. 195, dated 30th July, 1912. 


Labana. t 

Mahton. 

Pathan. 

tNo. 300, dated 30th March, 1906 

* 

Rajput. 

Saini. 



Sayyad. 



Note— The Labana triba ddas not include the Banjara tribe. 
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District. 

Tribe. 

Notification No. & Date 


f Arain. 

A wan. 

Dogar. 

Gujar. 

Harni * 

*No. 2222-R., dated 13th August, 1935 

Ludhiana. 

Jat. 

| Kamboh. 


Koreshi.f 

tNo 2401-R., dated 21 st June, 1933. 


Labana. t 

+No, 100, dated, 30th March, 1906. 


Pathan. 

Rajput. 

Saini. 

Sayyad. 

Arain. 

Biloch.* 

*No 361, dated 8th December, 1914. 


Bodla. 

Dogar. 

Gujar. 

Kamboh. 

Koreshi.f 

1*2401 -R„ dated 21st June. 1933. 


Labana. t 

■tNo. 100, dated 30th March, 1906. 

Ferozepore. 

■| Mahatam. 


Moghal.§ 

§No. 115, dated 16th April, 1914. 


Mussalman (at. 

Other Jat. 

Pathan. 

Rajput, excluding 
Bhatia. H 

II No. 325-R. dated 13th February, 


Saini. 

1937. 


Sayyad.*! 

No. 168, dated 30th August, 1909. 


Arain. 

A wan. 

Biloch.* 

*No 135, dated 18th August, 1908. 


Bodla 
| Dogar.f 

tNo. 85, dated 25th May, 1908. 


1 Gujjar *1 

irNo. 2214-R., dated 10th August, 3938. 

Lahore. 

1 Jat. 

i Kamboh. 

! Kharral. 

t 

Koreshi. 

Labana. 

Mahatam. 

Moghal. 

Pathan. 

Rajput excluding 
Bhatia.§ 

§No 325-R., dated 13th February, 


( Saivad 

1937 


Note. —The Labana tribe does not include the Banjara tribe. 























District 


Amritsar. 


Tribe 


1 ( A rain. 

A wan.* 

Dogar. 
i Gujar. 

I Jat. 

: Kamboh. 

{ Koreshi + 
Labana.J 
Moghal. 

Pathan. 

Rajput, excluding 
Rhatia.§ 
Saiyad. 


Notification No. & Date. 

*No. 93, dated 5th June, 1907. 

fNo. 2401-R , dated 21st June, 1933. 
tNo. 100, dated 30th March, 1906. 

§No. 325-R., dated 13th Feby., 1937. 


Gurdaspur. 


Arain. 

Chhang,* 

Dogar. 

Gujar. 

Jat. 

Kamboh.f 
I Koreshi .t 
Labana § 
Moghal. 
Pathan. 
Rajput. 
Saini. 
Sayyad. 


*No. 163, dated 25th August, 1909. 


fNo. 164, dated 2nd June, 1914. 

TNo. 2401-R , dated 21st June, 1933. 
$No. 100, dated 30th March, 1906. 


Sialkot. 


Arain. 

A wan. 

Baghban. 

Dogar. 

Gakhar. 
j Gujar. 

I Jat. 

Kamboh. 

| Koreshi.* 
j Labana.f 
Moghal. 

Pathan. 

Rajput, excluding 
Bhatia.J 
Saini. 

Sayyad. 


*No. 787, dated 30th March, 1906. 
fNo. 100, dated 30th March, 1906. 

tNo. 325-R., dated 13th Feb , 1937. 


.Vote. - The Labana tribe does not include the Banjara tribe. 
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District., 


Gujranwala. 


Tribe. 


Sheikhupura. 


( Arain. 

[ A wan. 

I Biloch. 

Dogar * 
Gakhar. 

Gujar. 

Jat. 

•, Karnboh. 
Kharral. 
Koreshi.t 
Labana.t 
Moghal. 

Pathan 

j Rajput, exclud¬ 
ing Bhatia.§ 
l Sayyad. 

Arain. 

A wan. 

Biloch. 

Bod la. 

Dogar. 

Gakhar. 

Gujar. 

Jat. 

K am boh. 
Kharral. 
Koreshi. 

Laban a. 
Mahatam. 
Moghal. f 
Pathan. 

Rajput. 

Saini. 

Sayyad. 


r 


Notification No. & Date. 


’‘No. 87, dated 25ch May, 1908. 


II No. 32237, dated 21st Dec., 1921. 

tNo. 109, dated 6th July, 1908. 

+No 100, dated 30th March, 1906. 


§No. 327-R., dated 13th Feb., 1937. 


*No. 32238, dated 21st Dec., 1921. 


r 


j 


Arain. 

A wan. 

Behrupia.* 
Biloch. 

Gujar 
Jat* 

Gnjrat. Koreshi. 

Labana.t 
Maliar.t 
Moghal. 

Pathan. 

Rajput excluding 
Bhatia.§ 
Sayyad. 


tNo. 441-183-17-2-2946, | dated 7th 
March, 1923. 


^No. 12, dated 13th January, 1913. 


tNo. 100, dated 30th Marcjh, 1906. 
tNo. 1076-R., dated 1st April, 1935. 


§No. 325-R., dated 13th .Feb„ 1937. 




Note .—The Labana tribe does not include the Banjara tribe. 
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District, 

Tribe. 

Notification No. & Date. 

. 

f Ahir. 

Arain. 

A wan. 

Biloch. 

Gujar. 

Jat. 

Kam boh. 


Shah pur. 

Khokhar. 

{ Koreshi. 

Maliar. 

Moghal. 

Pathan. 

Rajput, excluding 

i 


Bhatia* 

Sayyad. 

| Akra. 

| A wan. 
j Bhatti. 

Biloch. 

Chauhan. 

Chib. 

Gakhar. 

Gujar. 

*No. 675-R., dated 29th Feby , 1936. 


Jalap. 

Janjua. 

Jat. 

Jodh. 

Kahut. 

Kasar. 


Jhelum. 

) 

{ Khandoya. 

| Khokhar. 

Koreshi. 

i 


Lilia. 

Mair & Manhas. 

’ ■ ; ' 


Maliar. 

Moghal & Kok. 


1 

Pan war. 

Pathan. 

' ' I 


Phaphra. 

Rajput. 



Sial. 

; » 

i 

Sohlan. 


1 

Sayyad. 



Note, The Labana tribe does not include the Banjam tribe. 
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District. 


Tribe. 


f A wan. 

| Biloch. 

| Damal 
I Dhund. 
Gakhar. 
Gujar. 

Jat. 

Jodhra. 
Khetwal. 
Rawalpindi. J { Khattar. 

Koreshi. 


Maliar. 

Moghal. 

Pathan. 

Rajput, excluding 
Bhatia.* 

I Satti 
[ Sayyad. 


Notification No. & Date. 


*No. 325-R., dated 13th February, 1937. 


Attock. 


f A wan 

[ Bhatti, Sheikh. 

| Bhatti. 

I Biloch. 

Gakhar. 

Gujar. 

Janjua. 

Jat. 

Jodh. 

Jodhra. 

Kahut. 

Khattar. 

Koreshi. 

*\ Mair & Manhas. 
Maliar. 

Moghal. 

Pathan. 

Rajput Adhial- 
„ Alpail. 

„ Bhakral. 
„ Bhatti. 
Rajput Bhatti. 
Badhror. 

Rajput Bhatti. 
Jangla Bhatti. 
Kanjal Bhatti. 
Mehra. 

Mehra Cabal 


I 


} 


*No. 2241-R., dated 9th September, 
1926. 


Note .—The Labana tribe doe» not include the Banjara tribe. 
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District. 


Attack — 
conoid. 


Mianvvali. 


Montgomery 
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103 


Tribe. 


Mehra Canial. 


Chib. 

„ Chohan. 

„ Dhamial. 

,, Hat tar. 

Hun. 

,, Janjuha 
„ Jodhara. 

„ Johad. V 

,, Kahut [ 

„ Khinger. j 

„ Kurar. 

„ Mangial. 

,, Mitwal, 

,, Ratial 

,, Thottial. 

„ Tur, 

Saddiqi Sheikh. 
Sayyad. j 

Ahir 
Arain. 

Awan. 

I Baghban. 

I Biloch. 

I Gujar. 

Jat 

{ Kharral. 

I Khokhar. 

I K ores hi. 

I Maliar * 

I Pathan. 

I Rajput, excluding 
Bhatia.f 
I Saiyad. 

\ Ahir.il 
1 Arain. 

I Awan * 

I Bhatti. 

I Biloch* 

I Bodla.t 
I Dogar.+ 

I Gakhar.* 

{ Gujar.§ 

I Jat 

| Kamboh. 

Khagga.t 
Kharral. 

Koreshi. 

Labana. H 
M ah tain. 

MoghaL* 

Pathan. 

Rajput, excluding 


Notification No & Date. 


No. 2241 -R., dated 9th Sept., 1926- 


*No. 2100-R^ dated 18th Oct, 1937. 

fNo. 325-R„ dated 13th Feb., 1937- 
IINo, 1712-R., dated 17th June, 1938. 
*No- 781-R., dated 30th July, 1927. 

fNo. 107, dated 6th July, 1908. 

♦No. 16s4-R., dated 6th July, 1931. 

§No. 2177-R., dated 26th August, 1926. 


IlNo. 1966-R., dated 23rd Sept., 1937. 


Note. -The Labana tribe does not include the Banjara ; ibe. 
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District. 


Montgomery 
— concld. 


Lyallpur. 


J hang. 


Multan. 


Tribe. 

Bbatia 7T 
Saini. 

Sayyad. 

Arain.* 

Awan.f 
Bhatti * 

Biloch* 

Gakbar.f 

Gujar. 

Jat. 

Kamboh. 

| Khaga. 

{ Kharral- 
| Kokara. 

I Koreshi. 
Labana.7T 
Moghal t 
Pa than.* 

Rajput excluding 
Bhatia.§ 
Saini.* 

Sayyad.* 

Arain.* 

Biloch. 

Gujar.f 

Jat. 

Kokara. 

Koreshi. 

Nekokara. 

Pathan.i' 

Rajput, excluding 
Bhatia.§ 
Saiyad. 

Turk.7T 

Ahir. 

Arain. 

Awan. 

Biloch. 

Gujar. 

Jat. 

Kamboh. 

Kharral. 

Khokar. 

Koreshi. 

Mahtam. 

Moghal. 

Od. 

Pathan. 

Rajput, excluding 
Bhatia.* 

Saini.f 
Sayyad. 


Notification No. & Date. 


7FNo. 325-R., dated 13th Feby., 1937, 


*No. 79, dated 12th April, 1907. 


7F No. 948-R,, dated 9th Feb., 1938. 
fNo. 4643-R., dated 23rd August, 1929. 


§No. 329-R., dated 13th Feb., 1937. 

*No. 91, dated 8th June, 1908. 
fNo. 2129-R., dated 20th May, 1933 


+No. 4667-R., dated 26th August, 1929. 
§No 325-R, dated 13th Feb., 1937. 
7TNo. 788, dated 8th August, 1906. 


*No. 948-R., dated 28th March, 1936. 
fNo. 1694-K., dated 11th August, 1927. 


Note .—The Labana tribe does not include the Banjara tribe. 
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District. 


Tribe. 


Muzaffargah. 


D. G. Khan. 


Amin* 

A wan 4* 

Biioch. 

Jat. 

Koreshi. 

{ Mahtam.S 
Pathan. 

Rajput, excluding 
Bhatia.§ 

Sayyad. 


I Arain. 

I Biloebj 
I Jat. 

! Khetran. 

| Koreshi: 

{ Mach hi. 

Moghal. 

Mujawar. 

Pathan. 

Rajput, excluding 
Bhatia* 

Sayyad. , 


Notification No. & Date. 

*No. 187-A.. dated 22nd Nov., 1907* 
fNo. 169, dated 6th June,. 1914. 

• J ■ lli ci i'CM, H visit : 

“ • ' p *' /i ,*! 

{No. 3672-R , dated 4th Nov., 1933. 
§No. 325-R. ; dated 13th Feb., 1937. 


*No. 325-R., dated 13th Feb. 1937- 


Note * — The Labana tribe does not include the Banjara tribe. 


List of Notified Agricultural Tribes. 

B.—SEPARATE GROUPS. : 


Tribe and District- 

Notification No. and Date. 

(I) Brahmans in Una Tahsil of Hoshiar- 
pur District. 

2667-S., dated 1st October, 
,1909, 

(2) Brahmans in Rawalpindi District. 

2668-S., dated 1st October, 
1909. 

(3) Muhial Brahmans in Jhelum, Attock, 
Gurdaspur and Gujrat Districts. 

2669-S., dated 1st October, 
1909, 102, dated 1st May, 
1916, and 600-R., dated 19th 
February, 1935. 

(4) Gadhiok Kauungos in Jhelum District 

2670, dated 1st October, 1909. 

(5) Kakezais in Jhelum, Amritsar, Gur¬ 
daspur and Sialkot Districts. 

. . 

103, dated 28th April, 1910, 
and 2337-R., dated 24th 
August, 1935. 
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Tribe and District. 


Notification No, and Date. 


(6) Brahmans (excluding Bujru, Acharaj, 

Bhat, Saniasi, Gujrati, Bhojki 
Brahmans) in the Dera, H amir pur, 
Palampur, Kangra and Nurpur 
Tahsils of the Kangra District. 

(7) Gaur Brahmans (excluding Bohr as) in j 

Rohtak, Karnal. Gurgaon and 
Ambala Districts and Hissar, Hansi, | 
Fatehbad and Bhawani Tahsils of 
Hissar District. 


252-S., dated 26th May, 1910. 


175, dated 7tb October, 1910, 
and 3137-R., dated 18th Sep¬ 
tember, 1934. 


(8) Tarnaich Brahmans in Pathankot 
Tahsil of the Gurdaspur District. 


284, dated 15th November, 
1912. 


(9) Barsotra Brahmans in Sbakargarh 285, dated 15th November, 
Tahsil of the Gurdaspur District. 1912. 


(10) Dut Brahmans in Gurdaspur District. 


(ll) Bagri Kumhars, Bagri Khatis and 
Suthars in the Fazilka Tahsil of the 
Ferozepore District. 

•' 12) Indian Christians in the Sheikhupura, 
Gujranwala, Montgomery and Lyall- 
pur Districts, the Khanewal Tahsil 
of the Multan District and Chak 
No. 530, in the Shorkot Tahsil of 
the Jbang District. 

(13) Mazhbi Sikhs in the Lyallpur, Sheikhu¬ 
pura, Multan and Montgomery 
Districts. 


286, dated 15th November, 
1912. 

255, dated 2nd September, 
1914. 


2434-R., dated 1 »th December, 
1925. 


2449-R., dated 21st December 
1925. 


(14) Dat Brahmans in ihe Shahdra Tahsil 
of the Sheikhupura District. 


442-13-17-2*12654, dated 9th 
October, 1924. 


(15) Bagri Kumhars in the Hissar District. 1006-R., dated 14th May, 1937. 

(16) Bagri Suthars in the Hissar District. 5914-R., dated 1 5th December, 

. . ___ 1938. ____' 

Members of agricultural tribes or groups of agricultural tribes— 
genesis of group theory. 

Section 4 of the Alienation of Land Act states that ‘the Provincial 
Government shall, by notification in the official Gazette determine what 
bodies of persons in any distr ict or group of districts are to be deemed to be 
agricultural tribes or groups of agricultural tribes, for the purposes of this Act/ 
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Punjab Government Notification No. 63, dated the 18th April, 1904 and 
subsequent notifications noted above describe what are the agricultural 
tribes or groups of agricultural tribes for the purposes of this Act. These 
notifications would show that each district has been treated separately and 
there is no grouping of districts for this purpose. 

The scheme of the Alienation of Land Act is based in this respect on 
the feeling in favour of the prior rights of the village community and on the 
recognition of the principle of tribal organization which are well-known 
powerful factors in the social economy of the agricultural classes of the 
Punjab. To prevent difficulties or inequalities in the application of this 
portion of the scheme, power has been given to the Local Government 
to specify by notification what are the agricultural tribes in each district, 
and to extend the definition of district in any particular case beyond the 
ordinary limits of the revenue district. 

Another object in view was to retain power to prevent outsiders 
rioni coming in and constitute a foreign element in the village community. 
The following extract from the speech of the Hon’ble Mr. Rivaz while 
presenting the Report of the Select Committee on the Punjab Alienation 
of Land Bill (l) will be worth perusal :— 

I hen, as regards permanent alienations by members of agricultural 
tribes, we have been unable to accept a suggestion which has been put 
forward that no restriction should be placed on such transfers between 
members of any agricultural tribe, because we think that the widening of 
the market of free transfer to this extent would be open to the second 
objection which I have mentioned as applying to unrestricted transfer 
between agriculturists, namely, that the door would thus be opened to the 
money-lender who belongs to an agricultural tribe buying up land in a 
village where he would come in as an outsider. At the same time, we 
recognize the force of the objection which has been taken that if free 
transfers are limited too strictly to within the same tribe, the market in the 
case of some small tribes, will be undesirably narrowed. We propose, 
therefore, to meet this objection by empowering the Local Government with 
the sanction of the Government of India, to group together, when thought 
advisable, small and what may be called cognate tribes in the same district 
or in a group of districts, and to allow permanent alienation without 
restriction within such groups.” 

Conditions requisite for requiring the status of an agricultural 

tribe 

Analysis of the notification referred to above would show that in order 
to be a member of an agricultural tribe, a person must satisfy two 
conditions : — 


1. See the Gazette of India, 1900, part VI, page 108. 
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: I. He must in a district of the Punjab mentioned in column 1 of the 
schedule— 

(a) either hold land ; or 

( b ) ordinarily reside ; and 

II. He must belong to one of the tribes mentioned in column 2 
opposite the name of that particular district with respect to which the first 
condition is satisfied. 

Both these conditions must be satisfied in order to constitute a person- 
a member of an agricultural tribe. If either or both of them are not 
satisfied, then he is not. For the purposes of the Punjab Pre-emption Act, 
also, ‘member of an agricultural tribe’ and ‘group of agricultural tribes’ have 
the meanings assigned to them respectively under the Punjab Alienation of 
Land Act, 190 Q—rvide section 3 (4) of that Act. 

Status of the parties to be determined with reference to date 
of alienation 

v lt must be dearly understood that the status of parties is to be deter¬ 
mined with reference to the date of alienation. If the alienor and the alienee 
satisfy the requirements of the Act on that date, then it does not matter 
whether or not they continue to satisfy those requirements subsequently eg., 
on the date of the registration of the deed or of the mutation in the revenue 
records* (’l). For instance, if the alienor is a member of an agricultural 
tribe on the date of alienation and the alienee is not a member of the same 
tribe or of a tribe in the same group as the alienor, then,the alienation 
is invalid and it does not become valid simply because the alienor subse¬ 
quently ceases to be a member of an agricultural tribe. In the same way, 
if on the date of the alienation, the alienor is not a member of an agricul¬ 
tural tribe, he is free to alienate to anybody he likes and the alienation 
does not become invalid because subsequently the alienor becomes a member 
of an agricultural tribe. 

Similarly, the alienation made by a member of an agricultural tribe' 
prior to its notification as such is not subject to the restrictions of this Act. 
Section 4 of the Punjab Alienation of Land Act, 1900, lends no colour 
to the agreeement that a tribe can be held “agricultural” for the purposes 
of this Act before actual notification in the Gazette takes place or that such 
a notification has retrospective effect (2). 

In Fateh Singh v. Sant Singh (3), a case under the Punjab Pre¬ 
emption Act, 1905, however, the learned Judges deciding that case 
observed— 


1. See remarks of Broadway J in A.T.R. 1923 Bah. 673=76 I.C. 135. 

2. Mohammad Khan v. Sard* r=7 P. R. 1910—49 P. L. E. 1910; See also 
\ I. K. 1923 Lah. 673 = 76 I. C. 135 ; and China v. Mul Chanda 4 P. R 1907 = 20 
P. W. R. L907. 

3. 43 P. R. 1913 A. I. R. 1915 Lah 83=47 P. W R. 1915 = 125 P. L. R. 1915 « 
27 1. C. 29. 
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“The District Judge has dismissed the suit on the preliminary point 
that the plaintiff was not a member of an agricultural tribe in the Lyallpur 
district at the time of the sale and did not, therefore, comply with the 
requirements of section 11 of the Punjab Pre-emption Act, II of 1903* 

We have considered the arguments advanced by Mr.on behalf 

of the appellant and are of opinion that the suit must fail, not only on the 
ground stated by the learned District Judge, but also on the further ground 
that the plaintiff was not a member of an agricultural tribe at the date of 
the institution of the suit , and that the possession of that status on the 
above date was essential to the success of his suit. 

This was, however, not the specific point in issue ip. that case, and 
the remarks quoted above were more or less of the nature of an ohitev 
dictum , and cannot carry much weight. 

See also Notes on Pages 7 , 29 and 30. 

Meaning of “holding land’ —whether tenant-at-will can be said 
to “hold land”. 


The notification does not make it clear what is exactly meant hy 
“holding land * 1 . Is it the same thing as “owning’ 1 land or does it simply 
mean as “occupying" in any capacity ? 

The point is not free from difficulty. Its interpretation arose in 
Fateh Singh v. Sant Singh (l) and it was observed by the learned Judges 
deciding that case— 

“Now the present plaintiff, being a Jat f undoubtedly satisfies the 
second condition, but he has, in our opinion, failed to establish that he 
either resided or held land in the Lyallpur district at the time of the sale. 
The original home of the plaintiff was admittedly in the Sialkot District 
and though he resided in the Lyallpur district fora few yeajrs, it is clear from 
the patwaris evidence that he had ceased to do so before the sale took place. 
Nor it is shown that he held land in the district at thp time of the sale. 
It has been urged on behalf of the appellant that he was a tenant-at-will of 
the land in dispute, but we doubt very much whether a person who occupies 
land as such can be said to ‘hold land' withiq the meaning of the notifi¬ 
cation. It seems to us that the definition givep therein contemplates that a 
person must have some permanent connection with the district jn which he 
wants to acquire land as pre-emptor and that connection can be established 
either by proving ordinary residence in it or by showing that he held land 
therein. The interest of a tenant at-will which is liable to be .determined 
at the instance of the landlord, is of too transient a nature to secure the 
object which the frpmers of the definition has in view.” 

Thus “holding land” seems to mean either owing land or occupying it 
as hereditary or occupancy tenant. The same meaning can be gathered 


1. 43 P R. 1915 = A*I B. 1915 Lah. 88=125 P. U R, 1915=47 P. W. R. 1915 = 27 

I. C. 29. 
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from the use of the word in tha definition of ‘’agriculturist in section 
2 (l) which has now been repealed by Act I of 1907. 

Meaning of “ordinarily resides 

The Notification in question, No. 63, dated 18th April 1904, makes 
ordinary-residence or the holding of land in the district a sine qua non 
to the acquisition of the status of a member of an agricultural tribe in 
that district; and it is beyond doubt that in pursuance of the authority 
conferred upon it by the Legislature the Local Government is fully 
empowered to define the expression “agricultural tribe” (l). 

v “Ordinarily resides” does not mean mere temporary residence or 
residence for a particular purpose. A person is said to ordinarily reside 
in that district in which he has what is generally called “home”. The 
test is the intention of residing in a place permanently. The habitual 
residence in a district with the intention of residing there permanently 
will amount to “ordinary residence’’. Temporary absence from a dwelling 
place ’ or home with nothing to show an intention of not returning is not 
inconsistent with “ordinarily residing” in that place. The essence is 
animus revertendi (2). Similarly, it is doubtful whether mere habitual 
residence will amount to “ordinary residence’’ when the animus manendi 


is absent. 

In Pal Singh v. Thakar Singh (3), defendant, T. S . a Jat of the 
Lyallpur District, promised to sell the land in dispute situated in Tehsil 
Jaranwala, district Lyallpur, to the plaintiff, P. S., a Jat of the Hosbiarpur 
District. Held that as plaintiff neither held land nor resided in the 
Lyallpur District he was not a member of an agricultural tribe qua that 
district and was not entitled to purchase the land without the sanction of 
the Deputy Commissioner. 

Condition II.—A person must belong to one of the tribes mention¬ 
ed in column 2 opposite the name of that particular district in respect 
of which the first condition is satisfied—illustrations. 

As has already been noted above, the scheme adopted by the Local 
Government for notifying agricultural tribe is district-wise. It is possible 
that a person satisfying the first ccndition regarding “holding land” or 
“ordinarily residing*’ may not fulfil the second condition, viz of belong¬ 
ing to one of the tribes mentioned in column 2 of the notification, of that 
district in which he holds land or ordinarily resides. In that case, that 
person will not be a member of an “agricultural tribe”. Similarly, if the 
first condition is satisfied with respect to one district, and the second 
with respect to another, then also the person is not a member of agri¬ 
cultural tribe. Where a person satisfied both these conditions with respect 


1 See Pal Singh v. Thakar Singh - 120 I\ k 19U> 38 I C 15. 

2 . See 17 P. B. 1871; 20 P. K. 1871 ; 44 P R. 1917 
8. 120 P. B. 1916-88 I 0. 15. 
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to two or more districts at the same time, he will be a member of an 
agricultural tribe in each of those districts. 


The illustrations given below will clear these points :— 

(1) A Jat owns land in Jullundur district. He is a member of an 
agricultural tribe in jullundur district. 

(2) A Jat is an occupancy tenant in Jullundur district. He is a 
member of an agricultural tribe in Jullundur district. 

(3) A Jat does not hold land either as owner or as hereditary tenant 
or occupancy tenant in Jullundur district, but ordinarily lives in it. He 
is a member of an agricultural tribe in Jullundur district. 

(4) A Jat ordinarily resides in Delhi but owns land in Rohtak 
district. He is a member of an agricultural tribe in Rohtak district. 

(5) A Jat held land in Jullundur district for many years but sold it, 
say, two years before the date of determination whether he belongs to an 
agricultural tribe or not. Fie ordinarily resides in that district. He is 
a member of an agricultural tribe in Jullundur district. 

(6) A Jat neither lives in Jullundur district nor did he ever hold land 
in that district but he bought some land in that district one month ago. 
He is a member of an agricultural tribe in Jullundur district. 

(7) A Jat ordinarily residing in Jullundur district is employed as a 
clerk in some office in Lahore, and holds no land in Lahore district- 
He is not a member of an agricultural tribe in Lahore district, because 
his residence as a clerk is not ordinary residence If he settles there 
permanently, he would obviously be a member of an agricultural tribe. 

(8) A Moghal ordinarily resides in Jullundur district. He is not a 
member of an agricultural tribe in that district, because though the first 
condition is satisfied, the second is not; Moghal not being one of the 
tribes mentioned opposite Jullundur district. 

(9) A Pathan ordinarily residing in Jullundur district owns land in 
Kangra district. He is a member of an agricultural tribe in Jullundur 
district but not in Kangra district, because Pathan is not one of the tribes 
mentioned opposite Kangra district. 

(10) An Aram resides in Jullundur district and owns land in Lahore, 
Amritsar and Attock districts. ( He is a member of an agricultural 
tribe in Jullundur, Lahore and Amritsar districts, but not in Attock, 
because Arain is not one of the tribes mentioned opposite Attock district. 

Members of the same agricultural tribe. 

Two persons are members of the same tribe, if both of them 
satisfy the above-mentioned two conditions in one particular dis¬ 
trict and belong to one and the same tribe of that district. The following 
illustrations will make the meaning clear :— 





(1) A Jat 
ordinarily resides 
agricultural tribe. 
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owns land in Jullundur district. Another Jat 
1 that district. Both are the members of the same 


(2) A Jat owns land in Jullundur district. Another Jat holds land in 
Hoshiarpur district. They are not members of the. same agricultural tribe 
for the purposes of this Act. 

(3) A Jat owns land in Jullundur district. An Arain also owns 

land in that district. They are not members of the same agricultural 
tribe. ■ 


(4) A, a jat t owns Idnd in Jullundur district. B, a Jat , holds land in 
Hoshiarpur district ; C, a Jat , ordinarily resides in Jullundur district, and 
owns land in Hoshiarpur district. C is a member of the same agricultural 
tribe with A as well as B, but A is not a member the same agricultural tribe 
with B. ,. 


Member of a tribe in the same group. 

According to clause (i) of the notification ail agricultural tribes in the 
same district form one group. In Order that a person A might be a member 
of a tribe in the same group with B, the only thing required is that both A 
and B must be members of an agricultural tribe in the same district. 
Thus— 

(l) A, an Arain in Jullundur district who holds land in that district or 
ordinarily resides there, is a member of a tribe in the same group with B, a 
Jat who holds land in that district or ordinarily resides there. There is no 
restriction placed by the Act on A’s permanently alienating land 
to B. 


(2) A, an Arain in Jullundur district does not hold land in that 
district nor ordinarily resides there. A is not a member of an agricultural 
tribe in Jullundur district and therefore is not a member of a tribe in the 
same group with B, in the above illustration.. In this case B cannot sell 
his land to A without necessary permission of the Deputy Coramsi- 
sioner. 

Separate groups of agricultural tribes 

Brahmans and other agriculturists in some districts have been declar¬ 
ed as separate groups of agricultural tribes within their respective districts. 
(Sec Notifications on page) Thus a Brahman in Una Tahsil of Hoshiarpur 
district forms such a separate group, and though a member of an agricultural 
tribe is not a member of a tribe in the same group with a Jat for instance. 
A member of a separate group is debarred from giving land to, or receiving 
land from, a member of another group of agricultural tribes, except as 
provided in the Act. “ Should this oroad system of grouping lead anywhere 
to the rapid expropriation of one tribe by another, the formation of smaller 
groups of tribes may become necessary (l).” 


1, See Punjab Land Administration Manual, para. 32. 
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The power to determine by notification in the Gazette what bodies 
of persons in any district are to be deemed agricultural tribes for 
the purposes of the Act comprehends power to amend, vary or rescind 
any notification whatsoever. The character of an agriculturist is the 
creation of the notification, and the character does not exist outside 
the notification. Therefore, if the fathers were notified as agriculturists, 
it does not necessarily follow, that the sons must be agriculturists (l). 

Effect of entering into a religious order. 

The fact of a person, who is member of an agricultural tribe, 
becoming or calling himself a fakir cannot remove the restrictions 
imposed by the Punjab Alienation of Land Act on his power of alienat¬ 
ing his ancestral property. He is entitled to all the rights and subject 
to all disabilities of a member of an agricultural tribe as laid down 
by the Act (2). 

Adoption of a profession has got no effect on man’s tribe. 

The adoption of a profession cannot change a man’s tribe for the 
purposes of the Punjab Alienation of Land Act (3b “ To hold so would 
be to defeat the provisions of the Act. No authority has been shown 
that, because a man’s mother or grandmother adopted a profession, he 
ceases to belong to a tribe created by statute.” 

In this case prostitution was adopted as a profession. 


In Dipwnal v. Jiwan (4) the learned Financial Commissioner observ¬ 
ed—“ As to the principle involved, I am in agreement with the learned 
Commissioner in the view that the respondent’s change of caste in the 
revenue papers, undoubtedly had retrospective effect. It is not a question 
of adopting a new status. This respondent had from his birth the status 
of a Rajput Tur , and did not alter it by the adoption of a profession 
such as that of Qasab , or by being known as a Qasab 


Effect of change of religion. 

A non-agriculturist does not acquire the status of being a member of 
an agricultural tribe merely by the fact of conversion. A Sikh, therefore, (5) 
who, on his conversion to Islam, is given the title of ‘sheikh’, does not 
thereby come within the notification and place himself in the category of 
‘sheikhs’ notified as an agricultural tribe (6), 


1. Hahabir Prasad v, MaHesh Prasad — h* I. K. 1930 All. 856 = 128 I. C. 8*25-= 
1931 A. L. J. 45. 

2. Sant Ram v. Sarup Das ~5 P. R. 1905 (Rev.)=62 P. L. R. 1906. 

3. A. I. R. 1920 Lab. 109-55 I C. 286-2 L. L. J. 2.16. 

4. (1981) 10 L. L. T. 45. 

5. Sikhs not being members of an agricultural tribe in the North-West Frontier 
Province. 

6. 71 l C. 812. 
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Member of an agricultural tribe marrying a non member -status 
of wife as a member of an agricultural tribe. 

^ In the case of Muhammadan belonging to an agricultural tribe marry¬ 
ing a woman,: not a member of such a tribe, his wife does not attain the 
status of belonging to his agricultural tribe. “ If by her marriage to a 
Mohammadan who is a member of an agricultural tribe, a woman, not a 
member of an agricultural tribe* does not become a member of the 
agricultural tribe *as created by statute, to which her husband belongs, it. 
follows that the husband cannot transfer to her though his own wife, whether 
by dower or gift, any agricultural land except by the sanction of the Deputy 
Commissioner. This, however, may be the policy of the law and the result 
in no way affects the law if it is clear (l). 

Similarly, it has been held by the Judicial Commissioner, Peshawar, (2) 
that by marriage a woman of a non-agricultural tribe cannot claim to 
belong to the tribe of her husband, and cannot escape the r estrictions created 
by the Land Alienation Act. Under the Muhammadan system of juris¬ 
prudence, a wife retains her individuality and legal status, A gift to such a 
woman by lier husband who is a member of an agricultural tribe is not void 
because it is opposed to the restrictions of the Laud Alienation Act ; it only 
does not take effect as such unless and until sanction is given thereto by 
the Deputy Commissioner. 

The case of Hindus and others may be different. 


DETERMINATION OF TRIBE 
Meaning of “tribe”. 

It would be necessary to know what is understood by the wore? “tribe.” 
7'he dictionary meaning of the cerm is “ an aggregate of stocks—a stock 
being an aggregate of persons considered to be kindred—or an aggregate 
of families, forming a community usually under the government of a chief’* 
(Chambers Twentieth Century Dictionary). tv Caste ” is. a tnore res¬ 
tricted term and applies chiefly to distinct classes or sections of society. 

What is exactly the meaning of the word ‘ tribe Section 11 of the 
Punjab Pre-emption Act, 1905 (now repealed and replaced by Section 14 
of the Punjab Pre-emption Act, 1913) prescribed : “No person other than 
a member of an agricultural tribe shall have a right of pre-emption in 
respect of agricultural land : Provided, that if the vendor is not a member of 
an agricultural tribe, the right of pre-emption may be exercised also by a 
member of the same tribe as the vendor who is recorded as the owner or as 
the occupancy tenant of agricultural land in the estate in which the 
property is situate and has been so recorded for twenty years previous to 
the date of sale either in hrs own name or in that of any agnate who has 
previously held his agricultural land.” 


I 55r. C. 286 *2 L. L. ]. 215 

2. A. I. R. 1983 Pesh. 1 —141 I. C. 268 
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The term “ tribe *’ has been interpreted in some decisions with 
reference to that section of the Punjab Pre-emption Act, and these may 
-form a useful guide. In Alt Muhammad v. Shaman (l) it was held that 
the term “ tribe ** as used in Section 11, must receive the broadest possible 
•construction and, accordingly, that the word “sheikh” covers sheikhs of 
all classes. 

It was observed in this case—“After some consideration we think 
that the proper attitude for the courts to assume is that it is no part of 
their business to attempt the impossible. Ethnological experts differing 
as to wbat constitutes a tribe, the only reasonable construction of the term 
as used in section 11 of the Pre-emption Act is the broadest possible. 
The framers of the Act have given us no assistance, and we, therefore, take 
it that the word ‘sheikh’ will cover sheikhs of all classes, until some 
-indication is given that the word tribe’ is used in a narrower sense.” 

Similarly, in Mangha Ram v. Mehnga Ram (2) it was held that the 
whole body of Aroras , and not the sub-division forms the unit or “tribe ’ 
for purposes of Section 11 of the Punjab Pre-emption Act, 1905. 

The word “tribe” should be considered broadly and each case should 
be decided on its merits, and no hard and fast rule having general application 
•can be laid down. In Fazal Hussain v. Malik Jinda (3), it was found 
on evidence that the Lohars and Tirkhans of the village HarnaJi, Attock 
district, formed one tribe. 

Decision of Revenue authorities as to the tribe to which a person 
belongs, is now conclusive and binding—decree of a Civil Court not 
binding in this respect. 

Sub-section (2) of section 4 of the Act, as inserted by the Punjab 
Alienation of Land (Second Amendment) Act, 1938, section 4, prescribes 
that “if any question or doubt should arise as to whether a person is or is 
not a member of a notified agricultural tribe, the Deputy Commissioner shall 
after such enquiry as may be prescribed determine whether that person is to 
be deemed to be a member of the said agricultural tribe for the purposes 
of this Act”. Sub-section (3) of the same further lays it down that in 
• passing an order under the above sub-section the Deputy Commissioner 
shall not be bound by any decree of a Civil Court, and may review any 
order previously passed under that sub-section”. The proviso to this sub¬ 
section states that “nothing in sub-sections 12) and (3) referred to above 
•shall affect a decree passed in a suit instituted before the 15th June, 1938 . 

The object of this new legislation was thus stated in the Statement of 
Objects and Reasons (1) 

~7T 112 P. It. 1908= 198 V W. R. 1908. 

2. 62 P. R. 1909-08 P. JL It. 1909 - 2 I. C. 988 = 89 P. W. R. 1909 ; SYv also 
CMuudhri Khtfshi Rum \\ Amu Ram 87 P. R. 1910 = 176 P. L. R. 1910"-8 I 0. oil. 

% 49 P. R 1914 160 P. W. R. 1914 252 P. L. R. 1914 25 I 0 443; See also 6 
P. It. 1915 and 17 P. R. 1915. 

4. See Punjab Gazette, Part 1, dated 24-6-1938, p*798. 
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‘‘It is not uncommon that the decisions of Civil Courts in the matter of 
a grant of declaration of status to an individual in any particular tribe are 
inconsistent with the findings of the Deputy Commissioner, thus creating 
embarrassing situations. An amendment of section 4 of the Act is there¬ 
fore considered necessary to enable the Deputy Commissioner to determine 
finally whether an}' person is to be deemed to be a member of an agricul¬ 
tural tribe or not. It wifi still be possible to obtain the decision of a 
Civil Court on questions of caste for any other purpose ; but as the 
declarations are usually sought at present only in connection w T ith questions 
arising out of the Act, the effect of the amendment read with section 21 
will be to stop litigation on such questions. Provision is made for review 
in order that a final decision may not be obtained by means of collusive 
proceedings and also in order to provide for review when different orders 
are passed in different districts.” 

The decision of competent revenue authorities as to the tribe to 
which a person belongs for the purposes of the Punjab Alienation of Land 
Act, 1900, will now be conclusive and binding and will not be affected by 
any decree of Civil Court passed after the 15th June,. 1938. The decision 
given in Ladha Bam v. AH Shah (1) to the effect that the ‘Civil Courts are 
in no way bound by the decisions of the revenue authorities in such a 
matter (determination of tribe) and they (the Civil Courts) were entitled to 
form their own opinions as to the tribe to which the judgement-debtor 
belonged, does not now hold good. 

The order of the Deputy Commissioner whether in original or on 
review is not final but is subject to appeal and revision as provided in 
sections 13-3 and 13-C of the Act. The period of Limitation for an appeal 
is as prescribed in section 13-D. No period of limitation is prescribed for 
revision and the Financial Commissioner can take cognizance of the case 
at any time. 

Determination of tribe—value of entry in record-of-rights as 
to man's caste—presumption of truth attached. 

Section 31 of the Punjab Land Revenue Act, 1887, provides as 
follows 

“31. (l) Save as otherwise provided by this Chapter, (Chapter IV of 
the Punjab Land Revenue Act, 1887), there shall be a record-of-rights 
for each estate. 

(2) The record-of-rights for an estate shall include the following 
documents, namely :— 

[a) statement showing, so far as may be practicable— 

{%) the persons who are land-owners, tenants or assignees of 
land revenue in the estate, or who are entitled to receive any of the rents, 
profits or produce of thp estate or to occupy land therein; 

1. A. I. R. 1921 Lab. 251 = 8 L L. J. 489. 
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(n) the nature and extent of the interests of those persons and 
the conditions and liabilities attaching thereto ; and 

(tit) the rent, land revenue, rates, cesses or other payments due 
from and to each of those persons and to the Government ; 

( b ) a statement of customs respecting rights and liabilities in 

. ! 

the estate ; / 

(c) a map of the estate ; and / 

(d) such other documents as the Financial Commissioner may, 
with the previous sanction of the Local Government, prescribe.” 

In Sadtq Hussain v. Anup Singh (l) it was held that “a statement 
as to the caste of a landowner is not a statement covered by section 31 
of the Act, and therefore no presumption of correctness attaches to such 
an entry". Consequently, Notification No. 1686-R., dated the 9th June, 
1926 was issued by the Financial Commissioner under section 31 (2) (d), 
of the Act, to the following effect :— 

“In pursuance of the provisions of clause (d) of sub-section (2) of 
section 31 of the Punjab Land Revenue Act, 1887, the Financial Com¬ 
missioner with the previous sanction of the Local Government is pleased 
to prescribe that the record-of-rights for an estate shall include a docu¬ 
ment recording the parentage, caste and residence of the persons described 
in paragraph (7) of clause (a) of the said sub-section provided that if 
such parentage, caste and residence are entered in any document pre¬ 
pared in accordance with clause (a) of the said sub-section, a separate 
document need not be prepared for the purpose of this prescription.” 

It is thus clear that under section 44 of the said Act an entry re¬ 
lating to caste of a person who is a landowner, a tenant or an assignee 
of land revenue in any estate or who is entitled to receive any of the 
rents, profits or produce of the estate or to occupy land therein, in a 
record-df-rights is presumed to be true until the contrary is proved or a 
new entry is lawfully substituted therefor. 

It sometimes happens that,a person belonging to an agricultural tribe 
wants to make an alienation of land, and in order to avoid the restriction 
laid down bv the Act he makes out that he is not a member of an agri¬ 
cultural tribe- Similarly, a person not belonging to an agricultural 
tribe may claim that he is a member of an agricultural tribe. In these 
cases an entry in the record-of-rights, if one exists, as to the caste of the 
person concerned will help a good deal in determining the tribe to 
which he belongs. 

Record of tribal designation—official instructions. 

Issued before the coming into operation of the Punjab Alienation 
of Land (Second Amendment) Act, 1938.] 

Financial Commissioner s Standing Order No. 7, paras . 32 to 34 :— 


1. 1- L. R. IV Lab. 827. 
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32. Attempts are frequently made by persons'who are not zamjndars 

... to get themselves recorded as members of agricultural 
designation. tribes and it is desirable.. to check such attempts. The 

most simple case that can occur is where a person 
applies to have his tribal designation as shown in the village papers 
altered, apart from any proceedings under the Alienation of Land Act 
from that of a lion-agricultural to an agricultural tribe. It has been 
ruled (1 P. R. 1923 Rev^) that mutation proceedings should not be used 
to change caste designations. Applications for mutations, which have 
only this object in view, should be summarily rejected. 

If, however, tfre^applicant gives notice that he wiil bring a civil suit 
to that end, the Deputy Commissioner should without delay, consult all 
available records and make full enquiries on the merits of the case. It 
should be borne in mind that according to the judgement of a Divisional 
Bench of the High Court of Judicature at Lahore in Civil Appeal 
No. 1020 of 1931, the production of a few oral witnesses about alleged 
marriages between the family of the applicant and the caste to which 
he claims to belong is not sufficient to rebut the presumption of correct¬ 
ness which attaches to the entry in the revenue records for every estate 
outside a municipality or cantonment or outside the district of Simla 
except the ilaka of Kotgarh in the Kot Khai tahsil (c/., Financial 
Commissioner’s Notification Np. 1647-R., dated ‘the llth August 1937). 

The Deputy Commissioner should then report to the Commissioner 
bis opinion on the merits of the case, supported by copies of the revenue 
records and other relevant papers. If in any case the Commissioner is 
satisfied beyond reasonable doubt that the claim of the plaintiff is just, 
in such a case he should order not only that the suit be not defended, 
but that necessary steps should be taken to prevent such suits being 
brought;, by making an admission that the entries in the revenue records 
were previously incorrect and by ordering their correction. 

(2) The above instructions relate to mutations which take place 
between settlements and need not be followed when a special revision of 
records in accordance with section 32 (l) of the Punjab Land Revenue 
Act, is in progress. When such a revision takes place a man’s caste can 
be changed under section 37 (&)> if all the parties agree and if the Settlement 
Officer finds that there is a mistake which requires correction. But 
orders in such mutations should not be passed by officers subordinate to 
the officer in charge of the settlement, who should submit the records 
for the confirmation of the Commissioner in case if a change in caste 
entry is proposed to be sanctioned (Junior Secretary to the Financial 
Commissioner's Letter No. 2866-R., dated the 25th October 1935). 

33. (/) The second class of cases to be noticed is of a more compli* 

cated nature, and 1 arises out of proceedings directive 

1 tie same 

connected with the working of the Punjab Alienation of 


Land Act. 
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07) Sub-sectitfns (l) and (2) of paragraph 7'22 of the Land Kecords 
Manual provide for the procedure of patxvaris and Revenue Officers when 
dealing with permanent and temporary alienations of land suspected to 
be made otherwise in accordance with the provisions of the Alienation of 
Land Act But the question whether an alienation is or is not in accord¬ 
ance with the provisions of the Act may depend on the issue whether 
the alienee is or is not a member of the same notified tribe as the alienor. 

(m’J If in such a case the claim of the alienee does not depend on 
any entry in the record-of-rights (e g., when the alienee is not recorded as 
the owner of agricultural land outside the limits of a municipality or a 
cantonment and it is asserted or there is any other reason to believe that the 
alienee is not a member of the same notified tribe or group of tribes as the 
alienor, the case will be one for decision by the Deputy Commissioner under 
Rule 7 Cl] of the Punjab Alienation of Land Rules, 1937). 

34. U) A more difficult class of cases is where the alienee though 

The same shown in a record-of-rights, is described by a group name 

which is not one of the well-recognized sub-divisions .of the 
notified tribe to which he claims to belong, e g., where a Bagga claims that 
the Bagga s are Awans. 

(«) Here there is general question for decision viz., whether the 
contention is correct that the group concerned does in fact belong to one 
of the notified tribes : and the decision would be of importance because all 
future applications by members of the group would in the district concerned 
be dealt with in accordance with it. 

(Hi) Whenever a case of this kind arises, the Revenue Officer shall 
report it to the Deputy Commissioner, who will himself make an inquiry, 
and unless he rejects the application, report the result to the Commissioner 
for orders. If the Commissioner considers the case clear, he should 
dispose of it himself but doubtful cases should be reported to the Financial 
Commissioner. It is most desirable that in dealing with cases of this class 
there should be uniformity of treatment throughout the Province. 

35. (l) A person's change of caste in the revenue records has 

Th samt> retrospective effect as it is not a question of adopting a 

new status (1931 L. L. T. 45). Similarly, the adoption of 
a profession, the change of religion(7I I. C. 312) or marriage (141 1. C. 268), 
55 L G. 236) cannot affect a man's tribe for the purposes of the Act, of. 
paragraph 7*24 of the Land Records Manual. 

(2) It has been held that, when a son is born to widow of a member 
of an agricultural tribe more than 280 days after his death, and is not 
allowed to succeed to his ancestral land till the decision of a Civil Court, 
his caste if he acquires any land should, for the purposes of the Act, be 
considered, till the decision of a competent court on the matter, to be the 
caste of his mother. 
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will be seen that in view of the addition of sub-sections (2) and (3) 
to section 4 of the Act, the Ci.vil Courts have no jurisdiction to decide 
matters as to the declaration of the caste or tribe of a person for the 
purposes of the Punjab Alienation of Land Act, 1900, and these now 
exclusively fall within the jurisdiction of the Deputy Commissioner whose 
orders, subject to appeal and revision, are final. The instructions laid down 
above will fiot,. therefore, be applicable now in entirety. Rule 6 of the 
Punjab Alienation of Land Act Rules 1939 framed under section 25 of the 
Act, now^ lays down the procedure to be followed in these cases. It runs 
as follows :— 

“Every .enquiry under section 4 (2) of the Act shall be held by the 
DeputyCornmissioner or by an Assistant Collector under the orders of the 
Deputy Commissioner. 

The enquiring officer shall cause notice to be served on the person 
concerned and shall record the statements of witnesses produced by the 
person concerned or summoned by himself and shall examine such docu¬ 
mentary evidence as may be produced/’ 
v ' . ^ See also under section 25. 

Mutation proceedings should not be used to change caste 
designations 

' . Mutation proceedings should not be used to change caste designations. 

It was held in Jiwan v. Crown (1) that a Revenue Officer should not alter 
the caste of a person as shown in the Revenue Records by taking 
action of a general nature. He should do so only when a definite cause of 
- •' action has arisen or when a Civil Court has passed a declaratory decree 

V ' to that effect. The Financial Commissioner observed in this case— <e I am 
. averse from making any change in the existing Revenue Records, merely 
because the applicant is believed to have proved that the entry is wrong. 

The only satisfactory proof of a wrong entry will be.put forward in the 
course of a regular suit ending in a decree and unless the applicant is 
prepared to take action by way of a regular suit and unless he obtains a. 
declaratory decree, I do not think that any change should be made ” 

Thus to effect a change of caste designation by means of mutation is 
forbidden by law. But where the record of caste designation whether 
, rightly or wrongly made has formed part of the record for a number of 

- . ' .-years and has then been repeated in several jamabandis , what should be 
the conclusion and procedure ? Normally such entries should be accepted 
~ ' '• as 'correct and acted upon accordingly. Doubtful cases may be referred to 

Deputy Commissioner for orders under sub-sections (2) and (3) 
''aljoye (2). 



1. 1924 L. L. T. 3. 

2. See Ghnlam Farid v. Feroze Khan- 1932 L. L. T. 8 ; Feroze Khan v. 


Ghidam Farid- 1932 L L. T. 110. 
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In Ibrahim v. Crown (l) the Financial Commissioner observed— 
“The only exception to this rule (that mutation proceedings should not be 
ufeed for changing tribal designations) is when a person threatens to bring a 
civil suit to declare that he is of another caste. As the result of such a 
suit if successful would be to bring about a change in the. revenue records 
the Commissioner, if, after enquiry he finds that the suit is likely to be 
successful, should obviate unnecessary legal proceedings by ordering a 
correction. But it does not follow that the Collector should pursue and 
review all mutations improperly made previous to this order.” 


It should be borne in mind that according to Ghulam Muhammad v. 
Secretary of State for India in Council (2), the production of a few oral 
witnesses about alleged marriages between the family of the applicant and 
the caste to which he claims to belong, is not sufficient to upset the presump¬ 
tion of correctness which attaches to the entry in the revenue records. 

Suits for declaration as to plaintiffs belonging to an agricul¬ 
tural tribe. 

It is to be clearly noted that the exclusive power given to the 
Deputy Commissioner by sub-sections (2) and (3) of section 4 of the Act, 
to determine, if any question or doubt should arise, whether a person is to 
be deemed to be a member of a notified agricultural tribe or not, is for the 
purposes of the Punjab Alienation of Land Act, 1900, only and for no 
other pufpoSe. To that end the jurisdiction of the Civil Courts is excluded 
but nftt beyond that. 

Some of the decisions of the Civil Courts given before the coming 
into force of the Punjab Alienation of Land (Second Amendment) Act, 
1938, will be instructing as indicating the kind of evidence to be relied 
upon in sUch cases, and are noted below'. 

The plaintiff obtained a decree from the Senior Sub-Judge, Ludhiana, 
declaring that he was a Rajput by caste and that he ought to be recorded 
in the Revenue papers as a Muhammadan Rajput . The Secretary of 
State for India, who was the defendant in the case, appealed to the High 
Court The learned Judges on a consideration of the evidence, held that 
the plaintiff had not succeeded in proving that he was a Rajpiit and 

accordingly dismissed his suit (3). The plaintiff appealed to the Privy 

Council, and their Lordships of the Privy Council allowed the appeal and 
restored the decree of the Senior Sub-Judge. “The plaintiff was a resident 
in the Ludhiana district and was the owner of culturable lands in that 
district. In the year 1912 he bought certain other lands and applied for 
mutation of names. The Deputy Commissioner, and on appeal, the 

b inancial Commissioner, refused the application on the ground that the 


1. 1934 L. L. T. 87. 

2. Civil Appeal No. 1020 of 1931. 

1 § L R 3922 tab. 323 = 77 I. C.'553 = 4 l, L. J. 79 ; See also 9 R L. R. 190 0 
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alienation in question was against the policy of the Punjab Alienation of 
Land Act.” Their Lordships then set out the provisions of section 3 of 
the Alienation Act, and proceeded : “The grounds of the decision both of 
the Deputy Commissioner and the Financial Commissioner were that the 
plainti IT was described in the Revenue Records as ‘ Khayyat Mohal * that 
tribe was not one of the notified agricultural tribes of the Ludhiana 
district, nor was the Mohal tribe to which it corresponded. The plaintiff 
alleged that although described in the Revenue Record of the land 
belonging to him as ‘ Mohal Khayyat* he was nevertheless a Rajput and 
a member of an agricultural tribe. It was admitted that if he was a 
Rajput he was entitled to become an alienee of the property, as Rajputs 
were an agricultural tribe and were so declared in the Punjab Gazette of 
the 21st (? 18th) April, 1904. The plaintiff then instituted this suit in 
the Court of the District Judge of Ludhiana against the Secretary of 
State for India and prayed for a declaratory decree to the effect that he 
was-a Mohal Rajput and that all the entries in the Revenue papers showing 
his caste as 1 Mohal Khayyat ’ were incorrect. The parties went to trial 

on one issue only, namely, ‘ Is the plaintiff a RajputV ...“Their 

Lordships after discussing the evidence came to the conclusion that the 
plaintiff was a Rajput and was entitled to the relief claimed in the suit.” (I) 

** Bishnois include jats , Rajputs , Banias , and other castes 
“Bishnois” ; and since the foundation of the sections its members 

Missai District have discarded all • caste and tribal distinctions 
and have formed themselves into a separate class or section with 
special rules relating to marriages and other ceremonial rites (2). 

Before the inclusion of Bishnois as an agricultural tribe, it was 
contended that u Bishnois, is the name of a religious section and not of a 
tribe, and that the defendants-petitioners are really Jats , who were 
included in the original notification as an agricultural tribe.” The 
defendants, however, failed to prove that they were Jats. 

Bishnois have since been notified as an agricultural tribe in the 
Hissar District. 

Kharrals of Hissar District are not ‘RajputsJ and as such 


... . r under section 4 of the Land Alienation Act, not 

District, an agricultural tribe. 6 The onus is on defendants, 

Kharrals who allege that they are Rajputs In five 
districts in the Punjab, Rajputs and Kharrals are both gazetted as agricul¬ 
tural tribes.No witness has appeared who says that he 


is both a Rajput and a Kharral. Kharrals are both Rajputs and Jats 
according to the Census Report of 1.891, and probably other races 

1 A. I. R. 1925 (P C.) 170~6 Lah. 269 (P. C.) = 86 I. C. 6-54 = 52 I. A. 201 = 26 
P. L. R. 390 . * 

2. Udna v. Mai Chttnd = 4 P. R. 1907 = 20 P. \V. R. 1907. 
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are also Khar rate . I find that Kkarrdls are not proved to be Rajputs 
and as such under section 4 of the Alienation Act, an agricultural tribe ’ (l). 

Kureshis have been held not to be Saiyads in Hisar Disstrict (2). 

District 3 ^ HisSa * <Speaking S eneralI y it may, we think, be safely predicted 
of Kureshis that they are not members of an agricultural 
tribe. They belong to a tribe which came originally from Arabia, or at 
least tradition so has it, and they claim to have been the tribe to which the 
Prophet belonged.” (3) 

Kureshis also have since been notified as an agricultural tribe in the 
Hissar District. 

In several Districts Koreshis and Saiyads have been separately noti¬ 
ced as agricultural tribes. This affords some evidence of the fact that they 
are not one and the same tribe. 

Mahtams of the Muzaffargarh district are not Jats or Rajputs, and 
consequently are not members of an agricultural tribe. 


Mahtams, u r t ..°- 

Muzaffargarh Counsel contends that Mohfatns ar e Jats or possiblv Raj¬ 

puts and as such members of an agricultural tribe but we 
find that in Gazette Notification No. 63 dated the 18th 
April, 1904, published under the power conferred by section 4 of the 
Alienation Act, Jats, Mabtons or Mohtams and Rajputs are agricultural 
tribes in the Hoshiarpur, Jullundur, Montgomery, Lahore, Ferozepur and 
Multan districts, and that neither Mahtons nor Mahtams are included among 
agricultural tribes of the Muzaffargarh district ” f4) 

Hs ,T aU T JatS ° f Multan > Possibly formerly Mochies are members of an 
Mutr Ja ‘ 4 S 6 ' agricultural tribe (5). 


‘Sanction 


Mazhbi and 
Ramdasia Sikhs. 


may be accorded by Deputy Commissioners to all 
alienations to Mazhbi and Ramdasia Sikhs, who have 
served in the army and are recommended by their 
commanding officers, sanction to which is applied for under section 3 (2) of 
the Act (6 j. 

The Lab.na tribe has been notified as an agricultural tribe in the 
districts of Ambala, Hoshiarpur, Jullundur, Ludhiana, 
berozepur, Amritsar, Gurdaspur, Sialkot, Gujrat and 

M , ion* r GujranWala “ V, ' de P ' G - Not ' No- 100, dated 30th 
March 1906. it was explained by the Financial Commissioner in his 

circular letter No. 3203, dated 15th May, 1906, that the above notification 
relating to Labanas does not, and is not intended to, exclude the Banjara 


Labanas notified 
as agricultural 
tribe. 


1906. 


Mansraam v. Ghulam Muhammad--* 117 P. R. 1908- 208 P. W. R, 1908. 

C. R. No. 2144 of 1907, relied on by Clark C J. in 117 P. R. l90g. 

Jouahir Singh v, Yaquh Shah =5 P. R. 1906 = 59 P. L. R. 1906 = 30 P.W.R. 


4. Sonun v. JcUpanbai - 24 P. R. 1908=143 P LR 1908 - 
(relied on by Clark C. J. in 117 P. R. 1908 = 208 P. W. R. 1908). 

5. 26 P. W. R. 1909=1 I. C. 460. 

6. financial Commissioner’s Standing Order No. 1 , pan 25 -A. 


44 P. W R. 1908 
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as a member of the agricultural tribe The word exclude, however, appears 
to be a clerical error for 'include . As vyould appear from the footnote 
attached to list of ‘notified agricultural tribes’ issued, as an Appendix to 
Financial Commissioner’s Standing Order No. 1, the Labana tribe does not 
include the Banjara tribe. 

Notification under section 4 of the Act has got no retrospective 

effect. 

As has already been observed on page supra section 4 of the Punjab 
Alienation of land Act, lends no colour to the argument that a tribe can 
be held “agricultural ” for the purposes of this Act or the Punjab Pre¬ 
emption Act, 1913, before actual notification in the Gazette takes place or 
that such a Notification has retrospective effect. Consequently, the noti¬ 
fication of the tribe as agricutlural subsequent to the institution of a 
pre emption suit, cannot validate the claim which was bad when made (1). 
Similarly it was held in Udna v. Mul Chand (2) that a notification, after the 
suit was brought declaring the defendants Bishnois to be members of an 
agricultural tribe was immaterial, as it could not have any retrospective 
effect. 

In Kalika Parsad v Ajodhia Parsad {$) a case under the Bundhel- 
khand Alienation of Land Act, 1903, Ashworth J. observed that an order 
under section 4 of that Act allowing the Local. Government to determine what 
persons are to be deemed to be agriculturists must be deemed to have 
retrospective effect. It is, however, difficult to understand the exact 
significance of this ruling without going into the language of the notifica¬ 
tion issued by the U. P. Government under section 4 of that Act. This 
ruling obviously does not seem to apply to the Punjab. 

A substantive enactment, unless specially related is never retrospec¬ 
tive in its operation. 

Members of notified agricultural tribes not necessarily governed 
by custom 

The mere fact that a person belongs to a dominant agricultural 
tribe of the district, regardless of his residence, occupation, connection 
with village life and family traditions, is not sufficient to raise a pre-emption 
that in matters of alienation, for instance, he is governed by Customary 
Law of the Punjab. The leading case ou the point is Mohammad Hyat 
Khan v. Sandhe Khan (4) in which Lai Chanel J. observed—“ I am, 
however, npt prepared to agree with the District Judge that the family 
being Rajputs is necessarily governed by Customary Law of agriculturists 
in matters relating to alienation of ancestral landed property. It appears 


J. Muhammad Khan v. Sardar-I P. R. 1910 = 49 P. L. R. 1910 = 3 1. C. 249 
= 14 P. W. R. 1910 : See also A, I. R. 1923 Marl. 606~76 I. C. 235. 

2. 4 P. K. 1907=20 P. W, R. 1907. 

3. A. I. R. 1929 All. 421 = 51 All. 7S0-= 121 I. C. 211. 

4. 55 P. R. 1908 =105 P. W. R. 1908. 
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that in order to apply the initial pre-emption against the power of 
alienation laid down by the Full Bench Judgment in Gujar v. Sham 
Dassil), it is necessary to prove not merely that the family belongs 
to an agricultural tribe , but also that its main occupation is agriculture . 
As further explained in Ramji Lai v. Tej Ram (2) the presumption in favour 
of a restricted power of alienation applies to members of agricultural tribes, 
who are members of village communities. But where a family, though 
members of an agricultural tribe, has altogether drifted away from agricul¬ 
ture as its main occupation, and has settled for good in urban life and 
adopts trade, industry or service as its principal occupation and means and 
source of livelihood, I am not inclined to hold that any initial presumption 
would exist or apply that the power to alienate ancestral immovable pro¬ 
perty to the members of such family is necessarily restricted. There is a 
considerable amount of heredity attached to the caste system, but at the 
best it is not very rigid and admits of modifications, specially under changed 
circumstances of life.’’ 

“Where a family, though members of an agricultural tribe has 
altogether drifted away from agriculture as its main occupation and has 
settled for good in urban life and adopts trade, industry, or service as 
its principal occupation and means or source of livelihood 1 am not 
inclined to hold that any initial presumption (in favour of the 
application of custom) would exist or apply” (3). In Muzaffar 
v. Mohammad (4) it was held that if a person belonging to a tribe 
forming a compact village community leaves village life, migrates, 
to a town, drifts away from agriculture depends on trade, industry, or 
service and adopts a mode of life followed by non-agricultural communities 
the presumption would be that he follows the personal law which governs 
his urban neighbours and associates. 

The inclusion of a tribe in the list of agricultural tribes under the 
Punjab Alienation of Land Act cannot be regarded as a conclusive proof of 
the fact that the members of the tribe have adopted the general rules 
of Customary Law observed by the agricultural tribes (5). 

It was observed by Kattigan J, in Faqir Mohammad v. Fazal 
Mohammad (6)—“It is, no doubt, true that in the districts of Hoshiarpur 
and Kangra the Sayyads are not notified as members of an agricultural 
tribe for the purposes of the Punjab Alienation of Land Act, but this fact, 
though entitled to every consideration, is not conclusive. There may 


1. 107 P R. 1887 [F. B J. 

2 . 73 P. R. 1895 [F. B. J. 

3. Per Lai Chand J. in 55 P. R. 1908 ; approved in 1919, 1 Lah. L. }. 27* 

4. A. I. R. 1927 Lah. 642=103 I. C. 665 = 9 Lah. 120 = 29 P. L. R 154. 

5. Jo wahir Singh v. Yaqub Shall —5 P, R. 1906 = 59 P. L.R. 1906 ; See also 
A. I. R 1935 Lah. 899 ; A. I. R. 1931 Lah. 491 ; 134 I. C. 122, 

6 . 16 P. li. 1906 = 66 P. L. R. 1906. 
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be many reasons for the omission but however sound these reasons may be 
from an executive point of view, it by no means necessarily follows 
that-the members of a tribe are not for the purposes of ordinary Customary 
Law members of an agricultural tribe or not governed by the prin¬ 
ciples ordinarily observed by members of such a tribe, simply and 
solely because they are not included in the notification under Act XIII 
of 1900." 

A notification by Government under the Act that a tribe is an agri¬ 
cultural tribe does not raise the presumption that it is governed by agri¬ 
cultural custom (l). 

On the other hand, the fact that the parties* tribe is not included in 
the list of agricultural tribes in the district, compiled for the purposes of the 
Punjab Alienation of Land Act, does not preclude them from having, by 
practising agriculture for several generations a3 their only means of liveli¬ 
hood adopted the ordinary agricultural law of the Central Punjab (2). 

The circumstances of a tribe having been notified as an agricultural 
tribe for the purposes of the Punjab Alienation of Land Act, though not 
conclusive proof of the tribe being subject to the ordinary rules of Custom¬ 
ary Law cannot , nevertheless, be left entirely out of consideration and is 
relevant as evidence (3). 

For treatment of this subject in detail , see Chapter III of Author's 
“ Customary Law of the Punjab 

Section 4 of the Act applies also to municipal areas and canton¬ 
ment areas exempted from the operation of certain provisions of the 
Act under section 24 : 

Punjab Government Notification No. 16176, dated 21st June, 1919, 
issued under section 24 of the Act, exempts from the operation of the pro¬ 
visions of the Punjab Alienation of Land Act other than those of section 1, 
section 2, clauses (2), (3) and (6), sections 4, 10, 16, section 17, sub-section (l), 
section 18, sub section (2), section 21, sub-section (2) and section 24, every 
area included within the limits of any cantonment or municipality in any part 
of the Punjab, other than the district of Simla. ( See under section 24.) And 
the same notification exempts from the provisions of this Act, other than 
those of section 10, the district of Simla except the ilaqa of Kotgarh in the 
Kot Khai Tahsil. 

Thus, even within the limits of any cantonment or municipality in any 
part of the Punjab except Simla Municipality section 4 is applicable and 


<SL 


1. A. £. R. 1924 Lah. 731 = 82 I. C. 609-6 Lab. L. J. ,140 ; 270 l\ 1,. R, 1913=20 
I, C. 207= 171. P. W. R. 1913. 

2. 7 P. R. 1911. 

3. 270 P. L. R. 1913 : See also 210 P. L R 1918 102 P R. 1902 ; 12 P. R. 
1906 ; 18 P. R. 1906 : 87 P. R. 1907. 
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notified agricultural tribes are those as given in the notifications referred to 
on pages 94 to 106. 

Plaintiffs, members of an agricultural tribe and owners of land in 
Muzang (a suburb of Lahore) were held entitled to exercise the right of 
pre-emption over agricultural land, irrespective of the fact that the land was 
purchased by the vendee for building purposes and was situated in the 
municipal limits of Lahore. It was observed—“Counsel for the vendee has 
fully recognized the great difficulties which stand in his client’s way. The 
lands concerned are clearly agricultural land as defined in section 3 (1) of 
the Punjab Pre-emption Act, 1905 and section 2 (3) of the Alienation of 
Land Act. Being situated within the municipal limits of Lahore (though 
actually included in the village Muzang) they are by notification (No. 84, 
dated 14th May 1902, since superseded) which was issued before the pass¬ 
ing of the Pre-emption Act, 1905, exempt from the main provisions of that 
Act (L e.> the Alienation Act) but not from section 4 which deals with agri¬ 
cultural tribes. The sales in question were not therefore in contravention 
of the Alienation Act, and section 21 of the Pre-emption Act, 1905, is not 

(in consequence) applicable.:.The result is 

certainly hard upon bona fide vendees who are willing to pay a high price 
for building sites and it may very well be a result not intended by the 
framers of the Pre-emption Act (l)/ 

In Bhagat Laclunan Singh v. Babu Sundar Das (2) it was similarly 
held that by reason of the provisions of section 14 of the Punjab Pre¬ 
emption Act, 1913, a non-agriculturist cannot pre-empt a sale of 
agricultural land by ail agriculturist to a non-agriculturist even though the 
land is situate within the limits of a municipality. “ It is urged 
that section 14 of the Punjab Pre-emption Act is of no application 
to land sold within the municipal limits. It is urged that 
as according to Notification No. 84, dated 14th May, 1902, issued under 
section 24 of the Alienation Act, a non-agriculturist may buy land from a 
member of an agricultural tribe without restriction in a municipality, it is 
anomalous that non-agriculturist should be unable to pre-empt such land 
and that section 14 of the Pre-emption Act must be taken to be governed 
by the aforesaid Notification. Counsel is, however, unable to cite any 
authority for this proposition, and it is not for the Courts to go into the 
objects of the Legislature. They are concerned only with what the law. 
says and section 14 of the Pre-emption Act is quite clear.” 

See also Notes under section 24. 

Groups in the Act are territorial—person who is notified 
agriculturist in one district need not necessarily agriculturist 
in another district:* 

The groups in the Land Alienation Act are territorial and a person 


3. 7 P. U R. *909=61 P. W. K 1909=4 L C. 55U 
2. A. I, R. 1921 Lah. 161=67 I. C. 816=3 L. L. J. 430, 






MiMsr^ 



THE PUNJAB ALIENATION OF LAND ACT [Sec. 4. 


who is a notified agriculturist in one district need not be an agriculturist for 
the purpose of the Land Alienation Act in another district. Similarly, a 
person belonging to a particular tribe or caste may be an agriculturist in a 
particular tabsil for the purposes of acquiring property in that tahsil 
and enjoying the other benefits of the Act in that tahsil. A person cannot, 
therefore, be regarded as statutory agriculturist merely because he belongs 
to a caste which has been notified as statutory agriculturist in a particular 
tahsil and because originally his ancestors came from the same tahsil (l). 

In this case, one Lahauri Ram belonged to village Gondpiir, tahsil 
Garshankar in the Hoshiarpur district. On his behalf it was contended 
that as Brahmans have been notified as statutory agriculturists in the 
Una Tahsil, and as originally his people came from the Una tahsil, there¬ 
fore, he should be deemed to be covered by the notification which declares 
Brahmans as agriculturists in the Una tahsil of the Hoshiarpur district. 
Held, that Lahauri Ram was not a statutory agriculturist within the 
meaning of the Land Alienation Act. 

Brahmans of Una Tahsil have been notified as a separate group of 
agricultural tribe —Vide Notification No 2667—S., dated 1st Oct. 1909. 

Analogous Law. 

(1) Central Province? Land Alienation Act, 1916, section 3, which is 
as follows— 

“ 3. The Chief Commissioner shall, by notification, determine what 
lies of persons in any area are to be deemed aboriginal tribes for the 
irposes of this Act ; 

“ Provided that, in respect of land which he holds in other than 
proprietary right no person shall be deemed, for the purposes of this Act, 
to be a member of an aboriginal tribe ’’ 

(2) Bundelkhand Alienation of Land Act, i903, section 4, which is to 
the following effect— 



The Local Government shall, by notification in the Gazette 
determine what bodies of persons in any district or sub-division of a district 
are to be deemed to be agricultural tribes for the purposes of this Act.’' 

The power to determine by notification in the Gazette what bodies 
of persons in any district are to be deemed agricultural tribes for the 
purposes of the Act comprehends power to amend, vary or rescind any 
notification whatsoever. The character of the agriculturist is the creation 
of the notification and the character does not exist outside the notification. 
Therefore, if the fathers were notified as agriculturists it does not 
necessarily follow that the sons must be agriculturists (2J. 


1. Lahauri Ram v. Amur Chanda A. I. I{. 1938 Lah. 784-40 P L. R. 681. 

2. Mahabir Prasad v Mahesh Prasad = A L R 1930 All 856 = 1. R. 1931 
All. 121 = 128 I. C. 825. 
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PERMANENT ALIENATION 




5. When a Deputy Commissioner sanctions a perma¬ 
nent alienation of land, his order shall not be 

Saving for rights . 

in land alienated. taken to decide or affect any question or title, 
or any question relating to any reversionary right or right of 
pre-emption. 


NOTES. 


Analogous law. 

(1) Section 5 of the Central Provinces Land Alienation Act, 1916 
(C. P. Act No. II of 1916) which runs as follows— 

<f If the Deputy Commissioner sanctions a permanent alienation of 
land his order shall'not be taken to decide any question of title or any 
question relating to any reversionary right or to any right of pre-emption.'’ 

(2) Section 5 of the Bundelkhand Alienation of Land Act, 1903, 
(U. P. Act. No. II of 1903) which is to the following elfect■ — 

"‘When a Collector sanctions a permanent alienation of land, his 
order shall not be taken to decide or effect any question of title, or any 
question relating to any reversionary right or rights of pre emption.” 


Meaning and scope of section 5. 

Section 5 of the Act lays down that * when a Deputy 
Commissioner sanctions a permanent alienation of land, his order shall not 
be taken to decide or affect any question of title or any question relating to 
any reversionary right or right of pre-emption’. This section thus 
expressly saves questions of title generally and reversionary rights or rights 
of pre-emption in particular. This is consistent with the object of this 
legislation, viz., to restrict the alienation of land by members 
of agricultural tribes to members of non-agricultural tribes 
and under the Act permission of the Deputy Commissioner would 
be necessary to that end only. Other questions of title will be decided 
by Civil and Revenue Courts in the ordinary way. 

Enquiry by Revenue Officer when granting sanction, regarding 
indebtedness of alienor—alienation can still be challenged on ground 
of want of consideration and necessity and Civil Court can come to 
its own finding regarding it. 

Even where the Revenue Officer while sanctioning alienation under 
section 3 has made an enquiry regarding the indebtedness of the alienor, 
it will neither stand in the way of any person challenging the alienation 
on account of want of consideration and necessity nor will it debar a Civil 
Court from coming to its owing finding in this respect (l). It was observed 
in this case— 


1 . Sardar Mohammad v Jagjit Singh « A. I. R. 1937 Lah. 3if2. 
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“ Counsel for the alienees at the outset contends that in view of the' 
fact that the Collector had sanctioned the alienation under section 3, 
Punjab Alienation of Land Act, 1900, a Civil Court has no jurisdiction to 
go behind that sanction and question the finding of the Collector as regards 
the indebtedness of the alienors. In other words, he urges that the alienees 
in this case could not be burdened with the proof of consideration and 
necessity of the alienation. In our view, this is altogether untenable. In 
the first instance, no enquiry as to the indebtedness of the alienor appears 
to have been made by the Revenue Officer and secondly, even if they had 
made any such enquiry, it would neither stand in the way of the plaintiffs 
challenging the alienation on account of want of consideration and necessity, 
nor will it debar a Civil Court from coming to its own finding in this 
respect. If any authority is needed for this proposition reference may be 
made to Civil Appeal No. 732 of 1935. In that case too a similar plea 
was raised on behalf of the alienee and a Division Bench of this Court 
held that, inspite of the report of the Tehsildar as to the indebtedness of 
the alienors, it was the duty of the alienee to ascertain whether any debts 
in fact existed and consequently it was incumbent on him to find out 
whether the report of the Tehsildar was based on any genuine enquiry into 
the indebtedness of the alienor’s. ” 

The executive order by which a Deputy Commissioner sanctions a 
sale in iio way affects any right which reversioners or others have to contest 
the validity of the transfer by legal proceedings or to claim pre-emption (l). 

When a Deputy Commissioner sanctions a permanent alienation, 
his order leaves untouched questions relating to the title or reversionary 
rights in the land. Under section 9 of the Punjab Pre-emption Act, 1913, 
no right of pre-emption exists in respect of any sale sanctioned by the 
Deputy Commissioner under section 3 (2) of the Punjab Alienation of Land 
Act, 1900, and to this extent the last four words of section 5 of the Punjab 
Alienation of Land Act stand repealed by implication (124 P. R. 1916) (2). 

The sanction by the Deputy Commissioner does not mean that the 
person alienating the land is really the owner of that land or that the 
reversioners, who might have the right to impeach the sale by means or 
a declaratory suit, are debarred from bringing the suit or that a person 
having the right of pre-emption with respect to the alienation is prohibited 
from taking the land by pre-emption.—' 

Sections 9, 14, 23, 24 and 29, of the Punjab Pre-emption 
Act, 1913. 

The Punjab Pre-emption Act is really a complement of the Punjab 
Alienation; of Land Act. Sections 9, 14. 23, 24 and 29 of the Punjab Pre- 
emption Act, 1913, relating to questions affecting the Punjab Alienation 
of Land Act, 19C0, are reproduced below :— 


Financial Commissioner's Standing Order No. 1, para,. 24. 


vtjab Land Administration Manual , para. 35. 
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Notwithstanding* anything in this Act, a right of pre-emption 
Exclusion of pre- shall not exist in respect of any sale made by or to the 

of'^certain aliena- Crown or by or to any local authority or to any company 

tion. under the provisions of Part VII of the Land Acquisition 

Act, 1894, or in respect of any sale sanctioned by the Deputy Commissioner 
tinder section 3 (2) of the Punjab Alienation of Land Act, 1900.’ 

“ 14. No person other than a person who was at the date of sale a 
Limit of exercise member of an agricultural tribe in the same group of 

of ^anV^olT by agricultural tribes as the vendor shall have a right of pre¬ 
member of an emption in respect of agricultural land sold by a member 

agricultural tribe. ^ agricu)tural mhe ." 

“ 23. No decree shall be granted in a suit of pre-emption in respect of 
Special condi- the sale of agricultural land until the plaintiff has satisfied 
the Court— 



tions relating to 
sales of agricul¬ 
tural land. 

4t (a) that the sale in respect of which pre-emption is. claimed is not 
in contravention of the Punjab Alienation of Land Act, 1900; and 

“ ( b ) that he is not debarred by the provisions of section 14 of this 
Act from exercising the right of pre-emption.” 

t( 24. In a suit for pre-emption in respect of a sale of agricultural land, 
if the Court finds that the sale is in contravention of the 
Punjab Alienation of Land Act, 1900, the Court shall 
dismiss the suit.** 

The Court shall send to the Deputy Commissioner a copy 
of every original decree granting pre-emption in respect 
of a building or site of a building in a town or sub¬ 
division of a town, and the Deputy Commissioner may, 
within two months from the date of the receipt of such 
copy, apply to the Court to which the appeal in the pre-emption suit would 
lie, or if no appeal lies, to the Divisional Court, for revision of the decree 
on the ground that the decision of the Court of first instance is contrary 
to the provisions of the Punjab Alienation of Land Act, 1900.” 

(2) No stamp shall be required upon such application and the 
provisions of the Code of Civil Procedure as regards appeals shall apply as 
far as may be to the procedure of the Appellate Court on receipt of such 
application.'* 

(3) No appearance by or on behalf of the Deputy Commissioner 
shall be deemed necessary for the disposal of the application. ” 

In Parma Nand v. Ghulam Fatima (1) it was held that the Pre¬ 
emption law (Punjab Laws Act) is a general one, while the Alienation of 
Land Act is intended to regulate sales by particular classes of sellers and 


Procedure on de¬ 
termination of the 
said issues. 

“ 29. (1) 

Copy of decree 
to be sent to 
Deputy Commi¬ 
ssioner : Applica¬ 
tion for revision. 


P 15 P. R. 1905 = 23 P. L. E. 1905 = 45 P. W. R. 1903. 
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is thus a special law ; that the subsequent special statute must be treated 
as repealing the previous general statute pro tdnto by implication ; and 
that, accordingly, in a case of his share in a joint khata by a member of an 
agricultural tribe to a non -proprietor in the village belonging to the same 
agricultural group as the vendor, a co-sharer not a member of an agricul¬ 
tural tribe cannot pre-empt in view of the special provisions of the Punjab 
Land Alienation Act being repugnant to the general provisions of the 
Punjab Laws Act. 

In Gcm°a Ram v. Raja Ram (l) certain land was sold by an 
agriculturist to non-agriculturists with the sanction of the Deputy 
Commissioner given under section 3 (2) of the Land Alienation Act. A 
suit for pre-emption was instituted in respect of this land. The Lower 
Court, overruling a plea that section 9 of the Pre-emption Act of 1913 
took away all right of pre-emption in such a case, decreed the claim. 

Defendants appealed to the Chief Court. It was held—“ The learned 

Subordinate Judge holds that section 9 of the Pre-emption Act, which lays 
down that no right of pre-emption shall exist in respect of any sale 
sanctioned by the Deputy Commissioner under section 3 (2) of the Punjab 
Alienation of Land Act, does not over-ride tne provisions of section 5 of 
the Land Alienation Act, which section provides, inter alia , that the 
Deputy Commissioner s sanction shall not affect any question relating to a 
right of pre emption. There is certainly nothing in the Pre-emption Act 
which states precisely that section 5 of the Land Alienation Act is not still in 
full force, but, granting that section 5 of the latter Act, is in conflict with 
section 9 of the Pre-emption Act (though appellants' counsel does not 

admit that there is any conflict) we have no hesitation in holding that 
section 9 of the Pre-emption Act repeals by implication so much of 

section 5 of the Land Alienation Act as conflicts with itself/' 

Held further , that if there is no valid sanction the sale in question is 
opposed to the provisions of the Land Alienation Act, and in this case 
section 24 of the Pre-emption Act requires that the suit for pre-emption 
shall be dismissed. 



MISCELLANEOUS. 

Insolvency of agriculturist debtor—property—if vests in Receiver 
—Provincial Insolvency Act, section 28. 

Under section 3 of the Bundelkhand Land Alienation Act (See page 
45) the property of an agriculturist debtor is not transferable, and hence such 
property will not vest in the Official Receiver in insolvency under 
section 28 of the Provincial Insolvency Act (2). 

See also Notes under section 16. 


1 . 124 P. R. 1916-37 I. C. 763 : 63 I. C. 700 
Z. Basore Singh v. Sant Kumar— A* I. R. 1937 All. 699* 
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Trust is not member of an agricultural tribe unless it is 
notified. 

A trust is not a member of an agricultural tribe unless it is notified, 
but merely becaus'e the trust is principally for the benefit of Rajputs who 
are statutory agriculturists, it cannot be said that the trust is a member of 
an agricultural tribe as notified within the district (l). 

Whether Sayyad AIvi is Sayyad in Gurgaon District for purpose 
of section 4. 


Whether a Sayyad Alvi belongs to the general category of Sayyads 
and is therefore entitled to the advantages conferred upon this tribe in the 
district of Gurgaon under the Punjab Alienation of Land Act 
(Quaere (2). 

TEMPORARY ALIENATIOES OF LAND. 

V6. (11 If a member of an agricultural tribe mortgages 

gage permitted in his land and the mortgagee is not a -member 
of the same tribe, or of a tribe in the same 
group, the mortgage shall be made in one of the following 
forms :— 

(a) in the form of a usufructuary mortgage , by which 
the mortgagor delivers possession of the land to the mortgagee 
and authorizes hint to r etain suc h possession a n d ' to 
receive the rents and profits of the land in lieu of inter est and 
towardilpa^ffiilil of the principal, on condition that after the 
" expiry of the term agreerTTmTorTif no term is 
if the term agreed on e xceed s twenty years), after the expiry 
of twenty years, the land shall be redelivered to the mart-, 
JWfoH-Qr j 

; (b) in the form of a mortgage without possession, subject 
to the condition that, if the mortgagor fails to pay principal 
and interest according to his contract, the mortgagee ,, may 
apply to t he Deptu y Commissioner to place him in possession 
for such term , f oot "e xceeding twenty y ears, as the Deputy 
Commissioner na \ consider to D etputobleri^i Sortgag e 
to be treated as usufructuary mortgage for the term of the 

mortgagee’s.possession and "'lor such sum as may be due t o 

the mortgagee bn account of the balance of principal due and 

1. Deputy Commissioner, Kangra v. Sonatan Dharirm Rajput High School, 
huiaura Trust—A. I. 1935 Lah. 274. 

2. A. I. R. 1933. Lah. 243=1. L. R. 1932 Lah. 616=139 1. C. 712. 






















THE PUNJAB ALIENATION OF LAND ACT [Sec. 

of interest due not exceeding the amount claimable as simple" 
interest at such rate and for such period as the Deputy Com¬ 
missioner thinks reasonable ; or 

(c) in the fo rm of a. written us u fructuary mortga ge by 

: 

in culth j 

a tenant s ubject to the paym it ot 
" be agreed upon not exceeding sixteen annas per rup 
amount of the land revert ue in addition to the amount of the 
land revenue of the ten ancy and th e rates and cesses charge- 
aide thereupon'and for such term as may be agreed on. : the 
mortgagor having no right to alienate his right of cultivating 
occupancy and the mortgagee having no right to eject the 
mortgagor unless on the grounds mentioned in section 39 of 
the Punjab Tenancy Act, 1887 ;j or 

(d) in any form which the * [Provincial Government] 
may, by general or special order, permit to be used. 

If in the case of a mortgage in form (c), the 
mortgagor is ejected or relinq uishes or abandons ...cult 


occupancy of the land, t he m ortgage shall take effect as a 
usufructuary mortgage in form (a) for such term not 


ejectment., re li n quish¬ 
men t or abandonment, and for such sum of money as the 
Deputy .Commissioner considers to be reasonable. 

(3) The Deputy Commissioner, if he accepts the appli- 

1 cation of a mortgagee under section (1) (b), shall have power 
to eject the mortgagor, and as against the mortgagor to place 
the mortgagee in possession. 

NOTES. 

Analogous Law 

Section 6 of the Central Provinces Land Alienation Act, 1916, which 
is to the following effect :— 

gSfemuSt u “ 6.11) A-mortgageof Ms land by a member of an 
certain cases aboriginal tribe shall be in one of the following forms :— 


•The words “ Provincial Government " were substituted tor “ Local Government 1 
by the Government of India (Adaptation of Indian laws) Order, 1937. 
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“ (a) in the form of a usufructuary mortgage, by which -the mortgagor 
authorises him to retain such possession and to receive the rents and profits 
of the land in lieu of interest and towards payment of the principal on 
condition that after the expiry of the term agreed on, or (if no term is agreed 
on, or if the term agreed on exceeds twenty years) after the expiry of twenty 
years, the land shall be delivered to the mortgagor ; or 

41 (b) in the form of a mortgage without possession subject to the con¬ 
dition that, if the mortgagor fails to pay principal and interest according 
to his contract, the mortgagee may apply to the Deputy Commissioner to 
place him in possession for such term, not exceeding twenty years, as the 
Deputy Commissioner may consider to be equitable; the mortgage to be 
treated as a usufructuary mortgage for the term of the mortgagee s possess¬ 
ion and for such sutn as may be due to the mortgagee On account of the 
balance of principal due and of interest due not exceeding the amount 
claimable as simple interest at such rate and for such period as. the Deputy 

Commissioner thinks reasonable ; or ^ 

“( c ) i n the form of a written usufructuary mortgage by^which the 
mortgagor recognises the mortgagee as a landholder and himself remains in 
cultivating occupancy of the land as a tenant for'such term as may be 
agreed upon, subject to the condition that if the mortgagor is ejected, or 
surrenders or abandons cultivating occupancy of the land, the mortgage 
shall take effect as usufructuary mortgage in form (<?.) for such term not 
exceeding twenty years from the date of the ejectment, surrender or 
abandonment, and for such sum of money as the Deputy Commissioner 
considers reasonable ; or 

(( id) in any form which the Chief Commissioner may, by general or 
special order, permit to be used. 

“(2) The Deputy Commissioner, if he accepts the application of a 
mortgagee under sub-section (l), form (b), shall have power to eject the 
mortgagor and, as against the mortgagor, to place the mortgagee in 
possession. 

Section 6 of the Bundelkhand Alienation of Land Act, 1903, which is 
as follows :— 

“6. If a member of an agricultural tribe mortgages his land and the 
Forms of mort- mortgagee is not a member of the same tribe (or a mem- 

gage permitted in ber of an agricultural tribe and a resident of) the district 

in which the land is situated, the mortgage shall be made 
in one-of the following forms :— 

“ (a) in the form of a usufructuary mortgage, by which the mortgagor 
delivers proprietary possession of the land to the mortgagee and authorizes 
him to retain such possession and to receive the rents and profits of the land 
in lieu of interest and towards payment of the principal, on condition that 
after the expiry of the term agreed on, or (if no term is agreed on, or if the 
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term agreed on exceeds twenty years) after the expiry of twenty years, the 
land shall be re-delivered to the mortgagor ; or 

“ (&) in the form of a mortgage without possession, subject to the con¬ 
dition that, if the mortgagor fails to pay principal and interest according to 
his contract, the mortgagee may apply to the Collector to place him in 
possession for such term, not exceeding twenty years, as the Collector may 
consider to be equitable, the mortgage to be treated as a usufructuary 
mortgage for the term of the mortgagee’s possession and for such sum as 
may be due to the mortgagee on account of the balance of principal due 
and of interest due not exceeding the amount claimable as simple interest 
at such rate and for such period as the Collector thinks reasonable ; or 

“(c) in the form of a written usufructuary mortgage by which the 
mortgagor recognises the mortgagee as a landlord and himself remains in 
cultivating occupancy of the land as a tenant for such term as may be agreed 
upon -subject to the condition that il the mortgagor is jected, or 
surrenders or abandons cultivating occupancy of the land, the mortgage 
shall take effect as a usufructuary mortgage in form (a) for such term not 
exceeding twenty years from the date of the ejectment, surrender, or 
abandonment, and for such sum of money as the Collector considers reason¬ 
able • or 

“ ( d) in any form which the Provincial Government may, by general 
or special order, permit to be used. ’ 

Meaning and scope of section 6—-restrictions on temporary 
alienation of land. 

'' This section prescribes the forms in which a member of an agricultural 
tribe can mortgage his land to a person who is not a member of the, same 
tribe or of a tribe in the same group. Any member of a nan-agricultural 
tribe may mortgage his land in any form and on any conditions he pleases 
except by way of conditional sale —vide section 10 of the Act. So may a 
member of an agricultural tribe, or of a tribe in the same group. But in 
all other cases a mortgage by a member of an agricultural tribe will have 
to be in one of the three forms described in this section, or in some other 
form permitted by the Provincial Government.^ - 

Forms of mortgages allowed by section 6—clauses (a), ( b), (c?) 
and (d). 

There are three forms of mortgages allowed by the Punjab Alienation 
of Land Act, and specifically mentioned in clauses (rr), (b) and (c) of sec¬ 
tion 6 (l). In clause (d) power is given to the Provincial Government to 
permit any other form if it thinks fit. This power, however, has not yet been 
exercised on any occasion. No other form of mortgage is legal. A Deputy 
Commissioner has got power under the Act to give sanction to 
sales by members of agricultural tribes to non-agriculturists and 
even to legalise those made without obtaining such sanction by 
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giving sanction after the action of alienation is otherwise completed. 

But he has no power to legalise a mortgage not in the form laid down in 
this section, by granting sanction to it. The only power which he has got, 
is that conferred by section 9(1) of the Act, according to which he can 
modify the terms of the mortgage so as to bring it into accordance with 
such form of mortgage so permitted by the Act as the mortgagee appears to 
him to be equitably entitled to claim. 

No objection to temporary alienation by way of mortgage— 
mortgage debt can be made charge on land mortgaged. 

A mortgage by a member of an agricultural tribe is not altogether 
void. Although land belonging to a member of an agricultural tribe cannot 
be sold in execution of a decree, there can be no objection to its temporary 
alienation by way of mortgage. A decree, therefore in a suit for recovery 
of mortgage debt making the mortgage debt a charge on the land mortgaged 
is quite correct and does not offend against the provisions of the AcfTl). 

See also notes tinder section 16. 

Mortgage on prescribed form only valid. 

A mortgage effected by a member of an agricultural tribe in favour of 
a mortgagee who is not a member of an agricultural tribe is valid only if 
made in one of the prescribed forms. Thus a mortgage effected in a form 
prescribed in section 6 (1) ( b ), which is one of the forms prescribed by law 
for mortgages granted by a member of an agricultural tribe in favour of a 
mortgagee who is not a member of an agricultural tribe, is valid (2). 

It may also be noted that section 3 (2) of the Punjab Alienation of 
Land Act, applies only to permanent alienations of land, and a mortgage 
which is not covered by section 6 (1) (a), (6), or (c) cannot be sanctioned 
under it. If it is desired to obtain a sanction for such a mortgage the 
proper remedy is an application to the Government through the usual 
channel f6r special sanction under section 6 (1) (rf) of the Act (3)r~ 

Alienation by agriculturist in favour of non-agriculturist is not 
void ab initioT 

Where a member of an agricultural tribe makes an alienation, whether 
permanent or temporary, in favour of a non-agriculturist in contravention of 
the provisions of the Alienation of Land Act, the contract is not void 
ab initio , and the possession of the alienee is not necessarily unlawful in 
every case (4). 

1. Ghularn Mohammad v. All Baksh = A. I. E. 1930 Lab. 331 = 121 I.C. 75 
1 Lab. 192 relied on. 

2. Punjab Banking Co. v. Muhammad Ifa&san Khan- A. I. R. 1925 Lah. 
542=6 Lah. 344=89 I. 0. 615 = 26 P. L E. 691. 

3. Bamint Singh v. Ifira~{i 935) 14 L. L. T. 12. 

4 - Wdir Bak*h v. Hakmn = .\. 1. R. 1932 Lah. 503 [F. H.] = 13 Lah. 713=139 
I. 0. 17=38 P L. R. 851; 120 P. R. 1910; 79 P. R. 1918 and 27 P. L . P, 1900 
referred. 
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'•'If a member of an agricultural tribe makes a mortgage on his land 
in any manner or form not permitted by or under the Act, the mortgage is 
not absolutely illegal and the Deputy Commissioner has authority to revise 
and alter the terms of the mortgage, so as to bring it in accordance with 
such form of mortgage permitted by or under the Act as the mortgagee 
appears to him to be equitably entitled to claim (1)7 

S mortgage in violation of the provisions of the Act is not void in toio. 
It is enforceable on the points not expressly covered by the Act (2). 

Section 6 is not retrospective—mortgage rights antecedent to 
Act—decree on compromise subsequent—right to possession under 
that decree is not affected by Act. 

In 1899 H executed a deed of mortgage in favour of B of entire 10 
biswas owned by him. In default of payment of interest for the successive 
half years B was to take possession of the mortgaged property. Default was 
made by H, and B instituted a suit for possession in 1904 in which a 
decree was passed on compromise, and B was given possession of 7 biswas • 
In 1925 sons of H filed an application alleging that decree of 1904 con¬ 
travened provisions of the Punjao Band Alienation Act, inasmuch as it 
put B who was not a member of agricultural tribe in possession of land 
without any limit of time. The Act being in force in 1904 B could be 
given possession for 20 years only. 

Held, that the real point depended upon the question whether the 
compromise and the decree passed thereon amounted to a new alienation or 
they merely gave effect to antecedent rights which existed under the 
mortgage of 1897. His right to recover possession as mortgagee was not 
in any way affected by the Punjab Land Alienation Act and the Court in 
enforcing it did not in any way contravene its provisions. The compromise 
proceeded on the assumption that there was an antecedent title of some 
kind in the parties and no new rights came into existence. Mere relinquish¬ 
ment by a promise of a portion of his pre-existing rights does not amount 
to new alienation (3). 

If a mortgage or sale was effected before coming into force of the 
Punjab Alienation of Land Act, a compromise decree based thereon, in 
favour of a non-agriculturist, does not contravene the provisions of the Act. 
Mere relinquishment of a portion of claim by the mortgagee or vendee, does 
not amount to a new alienation (4). 

See also notes on pages 5 to 7, and on pages 50 to 56. 

1 Ghulum Ahmad v. Ghulctm Farirt~\. I. R 1933 Lah. 844 145 I/O. 738. 

2. Suchet Singh v. Haduyat Ullah* *= A. I. K 1932 Lab. 339=33 P. L. R. 815 
=13 Lah. 508=140 I. 0. 863. 

3. Ram Lai Singh v. Nanay R0jni~X. T. R. 1930 Lah. 822 =11 Lah. 549—121 
I C 73T 33 All. 850 and 8 P R 1913 relied on. 

* 4. MUM v. Bishan Das= 8 P. R. 1918-9 P. L. R. 1913-280 P. W. R. 1912= 
16 I. C. 957. 
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Mortgages existing on property before coming into force of the 
Punjab Alienation of Land Act, 1900—mortgages carrying no 
interest subsequent deed after Act to same mortgagee purporting 
to create charge but interest payable under it—third mortgage held 
to be no fresh mortgage contravening provisions of the Act. 

The plaintiff sued for possession of certain land on the basis of three 
mortgages executed in his favour on different dates- The first two mortgages 
were for Rs. 600 and Rs. 400 respectively and were executed in the years 
1886 and 1896. The third one was for a sum of Rs. 99 and was executed by 
a deed dated 4th March 1927. The first two mortgages did not carry interest 
but the third carried interest at Rs. 2 per cent, per mensem. Part of the pro¬ 
perty was sold on 13th July 1927 for Rs. 5,000 and a sum of Rs. 1,500 was 
deposited with the vendee for payment to prior mortgagees. Out of this sum 
Rs. 900 were paid to the plaintiff but the plaintiff claimed that he was entitled 
to a much larger sum on the basis of the third mortgage deed for Rs. 99 
which carried interest at Rs. 2 per cent per mensem as stated above. The 
defendant s contention was that this third mortgage for Rs. 99 was void 
inasmuch as it contravened the provisions of the Punjab Alienation of Land 
Act and also that it could take no effect as against the sale in favour of the 
defendants which was made by a registered document. The trial Court 
upheld the objection of the defendant as regards the invalidity of the 
mortgage under the Punjab Alienation of Land Act and dismissed the 
plaintiffs suit. On appeal the District Judge held that the deed for Rs. 99 
only created an additional charge on the land and it could not be said to 
contravene the provisions of the Punjab Alienation of Land Act. 

Held^ on further appeal, that the mere fact that the third mortgage 
carried interest was not sufficient to hold that there was any fresh transfer 
or interest in the land as the terms of the original mortgage by which 
interest in the land was transferred to the mortgagee were unaffected and no 
new relationship has been brought about by the third deed and as such 
mortgage was not a fresh one but only an additional charge on the same 
land and did not contravene the provisions of the Alienation of Land Act. 
“A document which gives immovable property as security for the 
satisfaction of a debt without transferring'any interest in the property, merely 
constitutes a charge on the property, and is not a mortgage. In the present 
instance all that was done in 1927 was that a debt of Rs. 99 carrying 
interest at 2 per cent, per mensem was made a charge on the land in dis¬ 
pute which was already under mortgage with the defendant” (i). 

The essence of a mortgage is a " transfer of an interest ” in immov¬ 
able property. A document which gives immovable property as security 
for the satisfaction of a debt without transferring any interest in the pro¬ 
perty, merely constitutes a charge on the property and is not a mortgage (2). 

] Giiani Bak&h v. Behari Led** A. I. R. 1936 Lab. 226«463 I. C. 89*=38 
P. L. ff. 739, 

2. Sher Bingh v. Day a Ham--- A. I. R. 1932 Lab. 465 [F. B.]=13 Lab. 66CM33 
P- L. It. 847. 
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Where a mortgagor, having already mortgaged his lands with possess¬ 
ion to the mortgagee in 1874 , takes a further advance from him in 1925 
on the security of the land already mortgaged, on the same conditions as 
the original mortgage, such a transaction does not amount to a fiesh 
alienation of an interest in the land, and consequently the provisions 
of the Punjab Alienation of Land Act are not attracted. But if the new 
transaction purports to cancel the earlier one, or contains conditions sub¬ 
stantially different from those contained in the original mortgage, or an 
additional area of land is included in the security, the old mortgage is at 
an end, and a new and wholly different relationship between the parties 
is created, to which ** ex necessitate rei the provisions of the Punjab 
Alienation of Land Act will be attracted. Similarly, if the new tran¬ 
saction raises the aggregate mortgage money to a figure in excess of the 
value of the land, it will really be a sale, though ostensibly given the form 
of a mere advance on the old security. In each case, therefore, the Court 
has to determine the true nature of the transaction, and if it finds that in 
reality and substance it is a new mortgage or a sale, the transaction will be 
within the mischief of the Act and the Court will refuse to enforce it. 
Where however the new transaction is alleged to be really a sale, the onus 
is on the person alleging this to prove his assertion. It is obvious that 
in the present case no such 4 transfer of an interest took place in 1925. 
The mortgagor had already transferred this interest as far back as 1874 
and had parted with possession of the mortgaged property at that time. 
All that was done in 1925 was that the mortgagor took a further advance 
from the mortgagee on the security of the land already mortgaged on the 
same conditions as the original mortgage. Such a transaction does not 
amount to a fresh alienation of an interest in the land, and consequently 
the provisions of the Punjab Alienation of Land Act are not attracted (1). 

In Rental Das v. Mst. Jannat (2) it was held that where a mortgage 
had been effected before 8th June 1901, and a further advance is made 
after that date on the old security, then the further advance is not a 
new mortgage, provided that no changes are made in the terms of the 
original transaction. 

Where, however, after the commencement of the Alienation Act 
(8th June 1901), a further advance is made and the deed, although purport¬ 
ing to create a further charge on the lands already mortgaged before 
8th June, 1901, actually creates a charge upon other lands also which 
had not previously been mortgaged, such mortgage deed is not merely 
an additional charge upon lands already mortgaged but is an entirely 
new deed,” and as such it must not be in contravention of the pro¬ 
visions of the Alienation Act (3). 


1. A.I.R. 1932 Lah. 465 case-law referred. 

2. A. I. R. 1921 Lah. 136=2 Lah. *202=62 1. C. 789. 

3. A. I. R. 1919 Lah. 436=1 Lah. L. }. 21*2. 
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Increase of mortgage money—official instructions. 

“ In the case of mortgages executed before the passing of the Act, 
subsequent increase in the mortgage debt should not ordinarily be treated 
as creating a new mortgage to which sections 6 to 9 of the Act would 
apply, even though a new deed is executed. If, however, the new deed 
expressly declares that the old mortgage is cancelled, or if it contains 
conditions substantially different from those contained in the old mortgage 
deed or an additional area of land is included in the security or raises 
the aggregate money to a figure in excess of the value of the land, and 
the Deputy Commissioner thinks it equitable to use the power con¬ 
ferred on him by section 9 (l) of the Act, he may do so ; but unless the 
old deed has been cancelled, the Deputy Commissioner has no power to 
touch it, and can only revise the new mortgage, (l). 

Cases of mortgages executed before 8th June, 1901, where default 
is made after that date. 

“ There are many cases of mortgages executed before the Alienation 
of Land Act came into force, according to which possession is not to pass 
until there has been default in the payment of principal or interest. Where 
this contingency arises after the 8th June, 1901, the Act does not apply; as 
the mere passage of possession in accordance with the terms of the original 
mortgage cannot be construed as constituting a new mortgage made after 
the coming into force of the Act (2). 

Form of mortgage permitted by clause (a). 

Clause (a) of section 6 (1) refers to a usufructuary mortgage, with 
delivery of possession to the mortgagee, for a maximum period of twenty 
years, and on the condition that at the end of the period of mortgage 
the mortgaged land would revert to the mortgagor or his successor- 
in interest with the mortgage-debt extinguished. During the period of 
mortgage all the rights of the mortgagor remain suspended, the rents 
and profits enjoyed by the mortgagee being taken as extinguishing by 
the end of the term his claim for both principal and interest~ 

The expression “ usufructuary mortgage ” as defined by section 2 (5) 
of the Act means a mortgage by which the mortgagor delivers possession of 
the mortgaged land to the mortgagee and authorizes him to retain such 
possession until payment of the mortgage money, and to receive the 
rents and profits of the land and to appropriate them in lieu of interest or in 
payment of the mortgage money or partly in lieu of interest and partly 
in payment of mortgage money. This definition is substantially identical 
with the definition in section 58 of the Transfer of Property Act, 1882, 
and has been fully explained on pages 53 to 35 and may be referred to. it 
would be clear that the definition of usufructuary mortgage ” as given 
in section 2 (5) covers much more than falls within the scope of this Act 


1. Financial Commissioner’s Standing Order No. 1, para. 29. 

2. Seo Financial Commissioner's Circular No. 6272, dated 19th October, 1904. 



MiNisr^ 




THE PUNJAB ALIENATION OF LAND ACT [Sec. 


Section 6 of the Act recognizes only that class where the mortgages are 
received in lieu of interest as well as the mortgage money ; or in other 
words, the rents and profits of the land are to be taken in lieu of interest 
and towards payment ot the principal. 

In this case during the time of possession the mortgagee is not entitled 
to interest on the mortgage money [Vide section 7 (7)], and the mortgagor 
is not personally liable for the payment of the mortgage money and 
even a stipulation to that effect shall be null and void [Vide section 
7 \4) and section 8 {2)1. 

The mortgagor has got the right to redeem his land at any time 
during the currency of the mortgage on payment of such proportion 
of the mortgage debt as the Deputy Commissioner determines to be 
equitable [Vide section 7 (3)]. 

At the expiry of the term of the mortgage, the land reverts to the 
mortgagor free from all incumbrances. The mortgage debt is extinguished 
ipso jure and the mortgagee will be ejected [Vide section 13]. 


Even before the expiry of the term of the mortgage, if the mortgage 
debt or such proportion thereof as the Deputy Commissioner determines 
to be equitable has been paid to the mortgagee or deposited with the 
Deputy Commissioner, then, the redemption having taken place, the Deputy 
Commissioner is authorised under section 7 (5) to eject the mortgagee if 
in possession and place the mortgagor in possession of the land.- 

Form of mortgage permitted by clause (b) of section 6 (1) 

The form ot mortgage permitted by clause (6) of section 6 (l) is a 
collateral one, in which the mortgagor retains all rights of ownership and 
cultivation, subject, however, to the condition that, if he fails to pay 
principal and interest in accordance with the terms of the contract, the 
mortgagee may apply to the Deputy Commissioner, to put him in possession 
of the land. The mortgage then becomes converted into a usufructuary 
one of the first form for such a term not exceeding twenty years as the 
Deputy Commissioner may think reasonable. It is also his duty to 
determine what the principal of the debt in the case of the new mortgage 
shall be. This will consist of whatever amount he finds to be due on 
account of the balance of principal and interest outstanding on the old 
mortgage. In making up the account, the Deputy Commissioner need not 
accept the rate of interest contracted for but may award whatever amount 
of simple interest he thinks reasonable (l). r 

It is clear that if the money advanced with the interest that has 
accrued on it is not paid by the stipulated date, the mortgagee has got 
three courses open to him r first , he may not take advantage of the default 
clause and the old relationship may continue ; secondly , he can sue the 
mortgagor for the amount due and get a money decree with a charge 


1. See Punjab Land Administration Manual, para. 42. 
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on the land ; and thirdly, he can apply to the Deputy Commissioner for 
conversion for his mortgage into a usufructuary mortgage under this clause. 

1 he mortgagor has got the right of redemption of his proprietary 
right on payment at any time of such proportion of the mortgage debt as 
the Deputy Commissioner determines to be due at the time under reference 
[ Vide section 7 ( 3 )]. 

Deputy Commissioner’s powers under section 6 (b) —mortgagee 
seeking possession to nullify proceedings of Civil Court—exercise of 
power. 

In Ganpat Bharti M/Hanuman Prasad Narain Singh (1), a case 
under the Bundelkhand Land Alienation Act, 1903, it was held that it is 
wholly improper for the Collector (Deputy Commissioner in the Punjab) to 
exercise his powers under section 6 ( b ) in order to nullify perfectly legal 
and regular proceedings taken by a Civil Court of competent jurisdiction. 
An application which is clearly an attempt to nullify the Civil Court’s 
proceedings in execution of a decree, and play off the Collector against 
the Civil Court ought to be rejected. Where the holder of a money 
decree against the landlord has moved the Civil Court in execution in a 
manner permitted by law, a mortgagee of the landlord who seeks possession 
of the landed property of the mortgagor in preference to the decree- 
holder raises in effect a question of priority of debts; and when a 
mortgagee who was a party to the execution proceedings did not raise 
the question in the Civil Court which was the proper time and place for 
it he could have no remedy later on in an application to the Collector for 
possession. Such an application has to be rejected. 

Mortgage under section 6 (&)-—subsequent attachment of 
property in execution Sf C?Vil Court decree and appointment of 
Deputy Commissioner as Receiver—application for possession by 
mortgage procedure—duty of Deputy Commissioner. 

Where, after the execution of a mortgage of landed property in the 
form permitted by section 6 ( b ), the mortgaged property is attached in 
execution of a Civil Court decrefe and the Civil Court appoints the Collector 
as Receiver of the property, if the mortgagee applies to the Collector 
(Deputy Commissioner in the Punjab) for possession of the mortgaged 
property under section 6 (b) of the Act, the Collector should deal with the 
application under the section, though he happens to be receiver under the 
Civil Court. If he thinks the applicant should be put in possession, he 
should give him possession as against the mortgagor; and since he 
cannot deliver possession as against himself qua Receiver of the Civil 
Court, he should direct the applicant to approach that court with a view 
to the withdrawal of the attachment pending the period of possession 
under the mortgage under section 6 ( b ); and he should also, as Receiver, 




1. 15 L R 519 (Rev.)—18 R- D. 88a 
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inform the Civil Court of his order as Collector and obtain that Court’s 
instructions as to how he should act (1). 

Form of mortgage permitted by clause (c) of section 6(1). 

In the form of usufructuary mortgage permitted by clause (c) of 
section 6 (l), the term is subjected to no statutory limitation; the mortgagor 
reserves the rights of an occupancy tenant at such cash rent as may be 
agreed upon consisting of— 

(a) the land revenue, plus 

(b) the rates and cesses, plus 

(c) an additional sum not exceeding (a), 

and this rent is taken as equivalent to interest:- The mortgagor-tenant 
cannot alienate his right of cultivation, and he can only be ejected on some 
ground which would, under section 39 of the Punjab Tenancy Act, 1887, 
justify the ejection of an occupancy tenant. Should he abandon the land 
or be ejected from it, the mortgage takes effect as one in the form permitted 
by clause (a) for such term not exceeding twenty years from the date on 
which his possession came to an end, and for such a sum of money as the 
Deputy Commissioner may think reasonable [Section 6 (2)]. This form 
of mortgage is very rarely adopted (2). 

Even if ejected from his cultivating occupancy as a tenant, the 
mortgagor will retain the equity of redemption of his proprietary right on 
payment at any time of the original mortgage debt [ Vide section 1 (3)]. 

Section 39 of the Punjab Tenancy Act, 1887, is to the following 
effect:— 

“ A tenant having a right of occupancy shall be liable to be ejected 
from his tenancy on any of the following grounds, namely— 

(a) that he has used the land comprised in the tenancy in a manner 
which renders it unfit for the purposes for which he held it ; 

( b ) where rent is payable in kind, that he has without sufficient 
cause failed to cultivate that land in the manner or to the extent customary 
in the locality in which the land is situate ; 

(c) that a decree for an arrear of rent in respect of the tenancy has 
been passed against him and remains unsatisfied.’’ 

Clause (d) of section 6(1). 

Clause (d) of section 6 (l) empowers the Provincial Government to 
permit other forms of mortgage also. No order, however, has been passed 
under this clause. 

A mortgage which is not covered by section 6 (l) (a), (b), or (c) 
cannot be sanctioned under it. If it is desired to obtain a sanction for 
such a mortgage the proper remedy is an application to the Government 

1. Ganpat Bharti v. Hanumcin Prasad Narain Singh*** R. P. 445. 

2 See Punjab Land Administration Manual, para. 41. 
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Through the usual channel for special sanction under section 6 (l) (d) of the 
Act (1). It may also be rioted that section 3 (2) of the Punjab Alienation 
of Land Act applies only to permanent alienations of land and not to 
mortgages so that a E*'eputy Commissioner cannot give sanction to a mort¬ 
gage which is not in the form prescribed by section 6 (!) (#), (&) or (c) of 
the Act,'" 


Conditions which may be inserted in statutory mortgages. 

In these statutory mortgages conditions may be asserted (by agree¬ 
ment between the parties) limiting the right of a mortgagor or mortgagee 
in possession to cut, sell or mortgage trees, or to do any act affecting the 
permanent value of the land. The time in the agricultural year at which a 
mortgagor who redeems his land may resume possession of it may also be 
fixed. The Provincial Government has also power to add to the conditions 
admissible in the forms permitted by the Act. Any conditions not per¬ 
mitted by the Act which are inserted in these mortgages are null and 
void (2). 

Revision of terms of unauthorised mortgages. 


If a member of an agricultural tribe mortgages his land in any un¬ 
permitted form, the Deputy Commissioner is authorized to revise the terms 
so as to bring the transaction into conformity with whichever of the 
statutory forms the mortgage appears equitably entitled to claimr In the 
case of mortgages by way of conditional sale executed by members of 
agricultural tribes before the commencement of the Act, the Deputy Com¬ 
missioner may call on the mortgagee to choose whether he will retain the 
existing mortgage in the first or third of the forms described above (3). 

Mortgagor’s right of redemption unrestricted. 

The execution of a mortgage in one of the statutory forms in no way 
interferes with the mortgagor's right to redeem his land at any time on 
payment of the mortgage debt, or in the case of a mortgage in the first or 
third form, of such proportion of the mortgage debt as the Deputy 
Commissioner determines to be still due^4). 

Section 6(1) fcr)—right of mortgagee to dig land. 


There is no provision in the Punjab Alienation of Land Act prohibiting 
the digging up of land by a lessee or a mortgagee. Digging up the land and 
use of the earth fall within the definition of receipt of profits of the land 
under section 6 (l) (a) which entitles the mortgagee to receive rents and 
profits of the land for a period of twenty years (b). 


1. (1935) 14 L. L. T. 12. 

2. See section 8 of the Act, and Punjab Land Administration Manual , para. 43. 

3. a See section 9 of the Act ; Punjab Le^iu Administration Manual, para. 44. 

4. See section 7 (8); Punjab Land Administration Manual , para. 46. 

5. Deputy Commissioner , Wanwali v, Amir Khan***\. I. R. 1937 Lah. 
112=1711. C, 926. 
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This led to the enactment of the Punjab Alienation of Land (Amend¬ 
ment) Act, 1938 (Punjab Act No. Hof 1938) which has added section 
8-A to the Act. This section now enacts that no land should without the 
consent in writing of the owner be put to any use which was destructive 
of or permanently detracted from the value of the land for purposes of 
agriculture. 

See Notes under section 8-A. 

Applicability of section 6—Mohyal Brahmans—conversion to 
Muhammadanism—subsequent notification declaring all persons of 
this tribe to be members of agricultural tribe-such converts come 
within notification. 

A family of Mohyal Brahmans were converted to Muhammadanism. 
Subsequent to this a notification was issued by which all persons belonging 
to the Mohyal Brahman tribe were declared to be members of an agricul- 
tural tribe ; 



Held m that the above family, though they were converts to 
Muhammadanism, were still Mohyal Brahmans and that they came within 
the notification, and that section 6, Punjab Alienation of Land Act, 
applied to them (l)- 

Mortgage between members of agricultural tribes in one and 


the same group. 

The provisions of section 6 regarding mortgages apply only to those 

made by members of agricultural tribes in favour of persons who are not 

members of the same tribe or of a tribe in the same group, or in other 
words, as matters at present stand, in the same district. When hypothe¬ 
cating his lands to such persons, a member of an agricultural tri e mus 
choose between three kinds of mortgages (referred to above! (2.1. 

But a mortgage between members of agricultural tribes in one and 

the same group is not subject to the restrictions of the Punjab^ Al.enat,<m a 
Land Act. There is, however, nothing in the Act forbidding g ‘ ^ 

between members of agricultural tribes of the same group in one of 
forms prescribed by section 6 of the Act (3). 

In all cases, a conditional sale clause is null and void (4). 

There is good ground in the Act itself to justify a finding that the 
Act in no way deals with alienations whether permanent or otherwise, 
between members of the same + ribe (5). 


= 145 I. C. 733. 


1 Madam Ahmad v. Ghulam Farid=k I. R. 1933 Lah 844= 

2. Punjab Land Administration Manual, para. 89. . , „ ... „ 

t SarLaand NiUala v. Kundan Lol~ 7 P. B. 1917 (Rev.)=-2 P. W. R- 
1917 (Rev.) =.42 J. C. 383; See also A. I. R. 1926 All. 617 [F. B-]. 

4. Vide section 10 of the Act, 


5. A. r. 


R, 1926 All. 617 [F. B.J ; A. I. R. 1929 All. 421=51 All. 780. 
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Mortgage by member of a non-agricultural tribe, unaffected by 
its subsequent inclusion as an agricultural tribe." 

The rights of a mortgagee under a mortgage effected by a member of 
a non-agricultural tribe are not affected by the fact that after the date of 
the mortgage the tribe of the mortgagor has been included among agricul¬ 
tural tribes under the Punjab Alienation of Land Act (1). It was observed 
in this case—“ A mortgage effected by a member of a Koreshi tribe prior 
to the date when the Koreshis were notified as agriculturists under the 
Alienation Act, can be given effect to in a suit filed subsequent to the 
said notification. In the present case the mortgage was effected by 
certain Koreshis on the 30th November, 1909, on which date the Alienation 
Act was not applicable to the tribe of Koreshis in the Hoshiarpur District, 
By Notification No. 44 dated the 4th March, 1911, the Koreshis were 
included in the list of agricultural tribes. The present suit was brought 
on the 13th October, 1920, by the mortgagees, who claimed possession on 
the ground that the mortgagors had failed to make the payments they had 
undertaken to make, and that, therefore, the mortgagees were entitled to 
possession under the terms of the mortgage. T he Courts below have 
granted the mortgagee a decree for possession of the property mort¬ 
gaged. Against this decree the mortgagors have appealed to the 

High Court and urge that inasmuch as on the date of the suit, Koreshis 
were an agricultural tribe, possession under the mortgage deed could not 

be decreed.Alienations by Koreshis prior to the notification 

referred to above were wholly uncontrolled up to 4th March, 1911.” The 
appeal was dismissed. 

Mortgage effected by a person shown as a non-agriculturist 
in Revenue papers but subsequently shown as an agriculturist- 
retrospective effect. 

A person’s change of caste in the Revenue papers has a retrospective 
effect as it is not a question of adopting a new status. Therefore when a 
person’s caste is changed in Revenue papers from Qcisab to Rajpui , a 
mortgage effected by him previously as a Qasab must be brought in 
conformity with the provisions of the Punjab Alienation of L,an<l Act (2). 

See also notes on pages 5 to 7. 


SUB-SECTION (2) 

Sub-section (2)—meaning and scope-. 

Sub-section (2) of section 6 of the Act lays down that if in the case 
of a mortgage in form (c) the mortgagor is ejected on any of the 
grounds mentioned in section 39 of the Punjab Tenancy Act, 188/, or 
relinquishes (c/. sections 35, 36, and 37 of the Punjab Tenancy Act) 

1 A. L R. 1923 Lah. G73=76 L C- 185- 
2. Dipu Mat v. Jiwan =* (1931) 10 L. L. T, 46. 
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or abandons (cf. section 38, Punjab Tenancy Act) cultivating occupancy of 
the land, the mortgage shall take effect as a usufructuary mortgage in 
form (a) for such term not exceeding twenty years from the date of 
ejectment, relinquishment or abandonment, and for such sum of money 
as the Deputy Commissioner considers to be reasonable. 

Application under section 6 (2)—official instructions. 

“ Here an order of the Deputy Commissioner is necessary, whether 
an application is made by any party or not. If the mortgagor is ejected, 
the Revenue Officer ordering the ejectment under section 45 of the 
Tenancy Act must report the case to the Deputy Commissioner, so that 
he may exercise the powers conferred upon him. If the mortgagor 
relinquishes or abandons his cultivating occupancy of the land, the 
necessary report to the Deputy Commissioner should be made by the 
i>at warty the field kanungo and the tehsildar. The usufructuary mortgage 
resulting from the proceedings should be entered in the record-of- 
rights *’ (l). 

SUB SECTION (3). 


Sub section (3)—meaning and scope. 

This sub-section has been added by the Punjab Alienation of Land 
(Amendment! Act, 1907, section 6. The necessity for doing that was thus 
explained iti the Statement of Objects and Reasons (2):— 

“ In the cases specified in section 13 of the Act (the Punjab Aliena¬ 
tion of Land Act, 1900) the Deputy Commissioner is expressly empowered 
to eject the person wrongfully in possession and to place in possession the 
person entitled to it. No such express provision is made in respect of a 
mortgagee without possession who may become entitled to an usufructuary 
mortgage under section (6) (l) (/;), nor in respect of a mortgagor who .under 
section 7 (2) may redeem his land- It has been thought expedient to make 
it clear that a Deputy Commissioner may complete the case without com¬ 
pelling the parties to go to another tribunal before those entitled to 
possession can enjoy it. The power of a Deputy Commissioner should, 
however, be so limited as not to affect the claims of persons other than 
the parties before him who may have obtained possession. Sections 6 and 7 
have been amended accordingly.” 

It was further explained by the Hon’ble Mr. Gordon Walker while 
moving for leave to introduce the Amending Bill, in the following words :— 
u The fourth point to be noticed is one of some considerable 
importance in the practical working of the Act. One of the main features 
of the Act was the limitation of the period of years for which land could be 
temporarily alienated by members of agricultural tribes to outsiders, and 
power was given to the Deputy Commissioner to oust a mortgagee or 

1. Financial Commissioner's Standing Order No. 1, para. 41. 

2. See Punjab Gazette , .1906, Tart V, pages 18 to 15. 
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lessee who remained in possession after the expiry of the prescribed period. 
But two defects or omissions have come to light of which I will notice the 
more important first. Where a mortgagee under either of the first two 
forms of mortgage permitted by section 6 is in possession of the land, 
section 7 (3) permits the mortgagor to redeem the land on payment of the 
mortgage debt or the proportionate amount of it which the Deputy 
Commissioner determines to be due. But if the mortgagee declined to 
receive the amount due when tendered by the mortgagor or to give up 
possession, the mortgagor would have to face the troubles and expenses 
involved in civil litigation. It is a very common cause of complaint that a 
mortgagor may be quite ready and willing to make the payment necessary 
for redemption, or, may even have made it, but finds himself prevented 
from getting back his land owing to the passive resistance of the mortgagee. 
It is now proposed (clause 7, which added sub-section (3) section 7 of the 
Act) to give the Deputy Commissioner power to eject the mortgagee where 
either (l) it is proved to his satisfaction that the mortgagor has paid the 
mortgage debt or such proportion of it as the Deputy Commissioner finds 
to be equitably due, or (2) the mortgagor tenders the amount due. 


“ The other defect is of less importance. Where a mortgage is 
without possession and the mortgagor fails to fulfil the terms of the 
mortgage, the mortgagee may apply to the Deputy Commissioner to be put 
in possession, and the Deputy Commissioner may thereon determine that 
the mortgagee should be put in possession for a period. But the Deputy 
Commissioner was not at the same time given the power of enforcing his 
decision by putting the mortgagee in possession. Clause 6 [which added 
sub-section (3) to section 6 of the Act] has been framed to remedy thrs 
omission” (l). 


Sub-section (3) of section 6 in thus obviously intended to benefit 
mortgagee. 


GENERAL. 


the 


Mortgage distinguished from lease—official instructions. 

If the document is a lease, the lessee would be entitled to hold the 
land for the whole term of the lease. If, on the other hand, it is a 
mortgage, the mortgagee can hold the land for not more than 20 years but 
the mortgagor can at any time release the land on payment of such a sum 
as the Deputy Commissioner may deem to be equitable. It is, therefore, 
wrong to allow mortgagees to evade the provisions of the Act by pretending 
that documents in their favour are leases when they really are mortgages (2). 
The following official instructions on the point may be studied with 
advantage :— 


1. See Pun jab Gazette, 1006, Part V, p. 29. 

2 See Mela Singh v. Fazal Hussain Shah~~{ 1924) 3 L. L. T. 17 ; and 
Wali v. Imam Dinv*( 1926) 5 L. L. T. 1. 
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Financial Commissioner s Standing Order No. 1, paras. 17 to 20: 

“ 17 . In several districts, especially in the west of the Province, there 
is considerable laxity in the classification of many deeds presented for 
registration which might be treated either as deeds of lease or as deeds of 
mortgage for a limited period. More often than not the Sub-Registrar 
adopts the classification preferred by the deed-writer, and treats the deed as 
a lease if the writer has in it used the words patta, theka, mustajri-nama, 
and so on, even though the terms of the deed show clearly enough that it is 
really a deed of mortgage, not of lease. 

“ 18. The most suitable definition of “lease ’ and “mortgage for the 
present purpose are those contained in section 2 of the Indian Stamp Act, 
1899. It is true that the definitions are not mutually exclusive, and deeds 
which transfer the possession of land in exchange for the payment of a 
premium, with or without a further annual payment, might be classified 
either as leases or as mortgages. As a practical rule, however, it mav be 
held that if the land is transferred in order to secure the payment of a lump 
sum of money advanced to or due from the owner of land, the deed is 
usually a mortgage-deed, whereas in the case of a lease the land is 
transferred on account of a future recurring annual payment. 

“19. Registering officers should decide, as best as they can, as to 
the nature of each so called lease presented to them for registration. It 
they hold that the deed is a deed of mortgage, they will treat it as such 
for the assessment of stamp duty and registration fees, and if it is 
unstamped, will impound it. The real nature of the deed as decided by 
the Registration office should, of course, be shown in column 2 of the 
register, prescribed for the purpose. 

“20. In some cases the decision that a deed drafted as a lease is 
really mortgage deed will involve the decision of the further Question 
whether, viewed as a mortgage, it contravenes the provisions of the 
Punjab Alienation of Land Act, XIII of 1900 or not* 1 ne procedure in 
deciding the question will be that laid down in Appendix VI of the Punjab 
Registration Manual, 1929, and paragraphs 8 to 16 of this order.” 

See under section 17 of the Act. 

“ Lease ” and mortgage deed have been thus defined by section 2(16) 
and section 2 (17) of the Indian Stamp Act, 1899 : ~* 

u Lease ” means a lease of immovable property, and includes also— 

(a) a patta ; 

(b ) a kahuliyat or other undertaking in writing, not being a 
counterpart of a lease, to cultivate, occupy or pay or deliver rent for, 
immovable property ; 

(c) any instrument by which tolls of any description are let; 

(d) any writing on an application for a lease intended to signify that 
the application is granted. 
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“ Mortgage deed ” includes every instrument whereby, for the 
purpose of securing money advanced, or to be advanced, by way of loan, 
as an existing or future debt, or the performance of an engagement, one 
person transfers, or creates, to, or in favour of, another, a right over or 
in respect of specified property* 


See also notes under section 7. 

Mortgagee agreeing to re-deliver possession when the profits 
cover the principal and interest. Mutation should be sanctioned as 
for a period of 20 years—mutation to be refused when conditions in 
a deed of mortgage contravene the provisions of the Alienation of 
Land Act—official instructions. 

“ A common form of mortgage is that in which the mortgagee gets 
possession on the condition that he will redeliver possession when the 
profits cover the principal and interest. The custom appears to. be to hold 
that such a mortgage contravenes the Act, because no term is fixed, and 
mutation is refused. This is quite wrong. In such a case the Act fixes 
the period at 20 years, and the mortgage should be accepted as legal 
subject to the condition attached to it by law, and the mutation should be 
sanctioned as for a period of 20 years. The same applies, mutatis 
mutandis to a case where the term in the deed is over 20 years. The 
mortgage should be treated as a mortgage for 20 years. Where there is 
no period, the mortgagor may suffer, and so when the period is over 20 
years, he will gain. In accordance with the instructions in para. 3 ( b) of 
Director of Land Record’s Circular No. 7 of 1903, the term of the mort¬ 
gage should be shown as 20 years in .the remarks column of the 
jatnabandi ” (l). 

“ In mortgages which otherwise comply with the conditions of 
section 6 (1) (a) of the Act, there are frequently' other conditions e.g , \m 
that, within the term fixed, redemption shall mot' be allowed, or ( b) that 
redemption shall be allowed only on payment, (*) of the whole mortgage 
money, and riot in lieu of both principal and interest, or (it) of a sum equal 
to the mortgage money multiplied by a fraction represented by the 
remaining term of the mortgage divided by the whole term. Such condi¬ 
tions are all contrary to section 7 (3) as read with sections 6 and 8 and 
mutation should be refused. It is for the Deputy Commissioner to 
determine the amount to be paid in such cases where the mortgagor wishes 
to redeem his land during the currency of the mortgage. Similarly, in the 
case of mortgages which otherwise comply with the conditions of section 
6 (l) (b) of the Act, there may be a condition saying that on non-payment 
of the interest, the mortgagor shall give possession to the mortgagee for 
20 years. This is illegal, and mutation should be refused. The sub-section 
leaves it to the Deputy Commissioner to determine the period ” (2). 


1. Financial Commissioner’s Circular No. 6272, dated 19th October, 1904. 

2. Ibid. 
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“ \Yhere a temporary alienation contravenes the Act, mutation must 
Procedure when be refused; but cases sometimes occur where the parties 

parties agree to under such circumstances come to an agreement in the 

ditkms of th a mort- course of the mutation proceedings which brings the 

gage. alienation into conformity with the Act. In such cases 

the Revenue Officer should instruct the parties that they may apply to the 
Deputy Commissioner to exercise the powers conferred upon him by 
section 9 (l); and if they agree, the mutation proceedings should be 
forwarded to the Deputy Commissioner as their application.” (l) 

Maximum period of twenty years for usufructuary mortgage 
prescribed under section 6. 

Form (a) of the mortgage prescribed under section 6 (l) of the Act 
stipulates that a usufructuary mortgage, by which the mortgagor delivers 
possession of the land to the mortgagee and authorizes him to retain such 
possession and to receive the rents and profits of the land in lieu of interest 
and towards payment of the principal, shall remain in force for the term 
agreed on, or (if no term is agreed on, or if the term agreed on exceeds 
twenty years) for twenty years. What is the genesis of fixing the maximum 
period of such mortgage at twenty years ? 

It is an admitted principle that a man who invests money in land 
expects some return from it and the value of the land is to a large extent 
governed by the net return expected from it after defraying the cost of 
getting that return. Or in other words, the return is the net rent and 
will represent the interest of the capital invested. If it is known what rate 
of interest this represents, it is possible to determine with absolute certainty 
the capital invested in the property. In the case of land the rate of interest 
is usually taken to be 5 per cent per annum of the capital invested. 

The same remarks apply to the money advanced on the security of 
land. In the form of mortgage under reference, the person advancing the 
mortgage debt will normally expect 5 per cent per annum as interest on 
the loan advanced plus a contribution towards, what is called a Sinking 
Fund ” to make provision for the recoupment of the whole of the amount 
advanced by the end of the period stipulated or twenty years, as the case 
may be. Of course, the amount of interest will go on decreasing every year 
as the capital is liquidated in part. The net annual return horn the land 
mortgaged should be sufficient to cover both these items, anti it will be 
explained under section 7 how this can be worked out most scientifically. 

Benarni mortgages .—See notes under section 13-A. 

Procedure with reference to registration .—See notes under 

section 17* 



1: Financial Commissioner's Circular No. 6272, dated J9th October, 1904. 
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7. In the case of mortgages made under section 6 — 

(1) no interest shall accrue during the 'period for which 

topermittedmQrt^ the mortgagee is in possession of the land or 
gages. in receipt of rent; 

(2) if the mortgage is in form (a) or form (b), . then at 
the end of such period of possession the mortgage debt shall 
be extinguished ; 

(3) the mortgagor may redeem' his land at any time 
during the currency of the mortgage, on payment of the 
mortgage-debt, or in the case of a mortgage id form (a) or 
form (&), of such proportion of the mortgage-debt as the 
Deputy Commissioner determines to be equitablb ; and 

(4) in the case of a Usufructuary mortgage the mortgagor 
shall not be deemed to bind himself personally to repay the 
mortgage money ; 

* [(5) if a mortgagor who has applied to the Deputy 
Commissioner under sub-section (3) proves to the satisfaction 
of the Deputy Commissioner that he has paid the mortgage- 
debt or such proportion of the mortgage-debt as the Deputy 
Commissioner has determined to be equitable, or deposits 
with the Deputy Commissioner the amount of such mortgage- 
debt or of such proportion thereof, the redemption of the land 
shall be deemed to have taken place, and the Deputy Com¬ 
missioner shall have power to eject the mortgagee, if in 
possession, and as against the mortgagee to place the mort¬ 
gagor in possession.] 

NOTES 

Analogous Law— 

Section 7 of the Central Provinces Land Alienation Act, 1916, 
which is to the following effect:— 

“ 7. In the case of mortgages made under section 6, sub section (i)— 

“ (l) no interest shall accrue during the period for which the mortgagee 
is in possession of the land, or is in receipt of rent ; 

“ (2) if the mortgage is in form (a) or form ( b ), then at the end of 
Sftch period of possession the mortgage-debt shall be extinguished ; 

* Sub-section (5) was inserted by the Punjab Alienation of Land (Amendment) Act, 
1907, (Punjab Act I of 1907), section 7. 
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“ (3) the mortgagor may redeem his land at any time during 
the currency of the mortgage, on payment of the mortgage-debt or in 
the case of a mortgage in form (a) or form (6), of such proportion of the 
mortgage-debt as the Deputy Commissioner determines to be equitable ; 

“(4) in the case of a usufructuary mortgage, the mortgagor shall 
not be deemed to bind himself personally to pay the mortgage money ; 
and 

** (5) if a mortgagor who has applied to the Deputy Commissioner 
under sub-section (3) proves to the satisfaction of the Deputy Commissioner 
that he has paid the mortgage-debt, or such proportion of the mortgage- 
debt as the Deputy Commissioner has determined to be equitable, or 
deposits with the Deputy Commissioner the amount of such mortgage-debt 
or of such proportion thereof, the redemption of the land shall be deemed 
to have‘taken place, and the Deputy Commissioner shall have power 
to ej^ct the mortgagee, if in possession, and, as against the mortgagee, 
to place the mortgagor in possession.” 

Section 7 of the Bundelkhand Land Alienation Act, 3 903 runs as 
follows :— 

u 7. In the case of mortgages made under section 6 — 

“ 0) no interest shall accrue during the period for which the mort¬ 
gagee is in possession of the land, or in receipt of rent ; 

u (2) if the mortgage is in form (a) or form (&), then at the end of 
such period of possession the mortgage-debt shall be extinguished ; 

“ (3) the mortgagor may redeem bis land at any time during the 
currency of the mortgage, on payment of the mortgage-debt or, in the 
case of a'mortgage in form (a) or form (6), of such proportion of the 
mortgage-debt as the Collector determines to be equitable ; and 
' ‘“(4) in the case of a usufructuary mortgage the mortgagor shall not 

be deemed to bind himself personally to repay the mortgage money. 

Meaning and scope of section 7. 

Section 7 of the Act provides (l) that while the mortgagee remains 
in possession no interest shall accrue on the mortgage-debt, (2) that in 
the case of mortgages in form {a) or form (6) the mortgage-debt shall 
be extinguished at the end of the term for which possession is given, (3) 
that the mortgagor may redeem his land any time on payment of the 
mortgage-debt or, in the case of a mortgage in form (a) or form ( b ), of such 
proportion of the mortgage-debt as the Deputy Commissioner determines 
to be equitable, (4) that, in the case of a usufructuary mortgage, the 
mortgagor shall not be deemed to bind himself personally to repay the 
mortgage money ; and (5) that when a mortgagor becomes entitled to 
possession on complying with sub-section (3), the Deputy Commissioner 
shall have power to eject the mortgagee, if in possession, and as against 
the mortgagee to place the mortgagor in possession. 
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The effect of the rule mentioned in sub-section (4) is that the creditor 
has no security for principal or interest beyond the rents or profits of the 
land for the term of possession permitted by the Act. 

Sub-section (1)—mortgagee while in possession not entitled to 
interest. 

Sub-section (l) of section 7 of the Act lays down that no interest shall 
accrue during the period for which the mortgagee is in possession 
of the land or in receipt of rent. This is clear otherwise also. 
In the case of mortgage in form [a) of section 6 (i), the mortgagee is 
placed in possession of land and retains such possession for the term agreed 
on, or (if no term is agreed on, or if the term agreed on exceeds twenty 
years), for twenty years. During this period he is authorized to receive 
the rents and profits of the land in lieu of interest and towards payment 
of the principal, and after the expiry of the stipulated period the land 
is redelivered to the mortgagor free of any encumbrances. No separate 
interest will obviously accrue on the principal. 

A mortgage in form <b) of section 6 (1) is a mere hypothecation to 
start with but is converted into a usufructuary mortgage on failure to pay 
the principal and interest according to his contract and then takes the form 
of a mortgage under section 6 (1) (a). A mortgage in form (c) of section 
6 (l) similarly starts as a tenancy in which the mortgage becomes 
the landlord and the mortgagor himself remains in cultivating occupancy 
of the land as a tenant subject to the payment of stipulated rent. 
The mortgagor has got the right to redeem on payment of mortgage 
money at any time He will not be liable to pay any interest as the 
mortgagee is receiving rent. Should he abandon the land or relinquish' 
it or be ejected from it, the mortgage takes effect as one in form (a) 
for such term not exceeding twenty years from the date on which his 
possession comes to an end, and for such a sum of money as the Deputy 
Commissioner may think reasonable. 

Redemption of mortgage before expiry of terms fixed on payment 
of the amount fixed by the Deputy Commissioner—current interest 
on successive balances of the principal sum to be included. 

The prohibition in section 7 (1) of the Act against the accrual of 
interest is in no way inconsistent with the charging of interest on the 
successive balance of the principal sum against the value of the produce 
received by the mortgagee The prohibition contained in that section 
against the accrual of interest merely lays down that there can under no 
circumstances be any value of interest under the mortgage outstanding 
after the expiry of the stipulated mortgage term (l). 

In this case the respondent mortgaged to the applicant for revision 
111 kanals 5 ?/iarlas of land for Rs. 1,500 from kha if 1912 fora period 


1. Buga Singh v, Shahab Dm*(W2£) L L. T. 3. 
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of 10 years* The mortgage was in the form permitted by section 6 
(l) (a) of the Alienation of Land Act. The respondent applied under section 
7 (3) of the Act for redemption alleging that the mortgage-debt less Rs. 450 
had been discharged from the rents and profits already received and 
offering to pay the balance of Rs. 430. No local enquiry seemed to have 
been made as to the profits actually obtained by the mortgagee The 
Revenue Assistant roughly estimated in cash what he considered these 
profits must or should have been. He came to the conclusion that in 
the 7 years they had amounted to Rs. 1,600 up to and inclusive of rabi 
1919. The Deputy Commissioner accepted the estimate and decided 
redemption as from and inclusive of kharif 1919 without any further cash 
payment. It was held by the Financial Commissioner—“ With reference to 
these proceedings 1 am not satisfied that there has been proper and 
adequate enquiry as to the mortgagee's receipts under the mortgage since 
and inclusive kharif 1912. He apparently takes rent in kind so that 
an exact account of such receipts is not practicable. They carx only be 
estimated but it is desirable that the estimate should be closer than 
that made by the Revenue Assistant. 


“ Moreover it appears to have been forgotten that current interest 
on the successive balances of the principal sum should be charged against 
the value of the produce received by the mortgagee during the term of 
his possession as mortgagee. That value is intended to cover not merely 
the principal sum but the principal sum plus current interest vide section 
6 (i) (a) of the Alienation of Land Act. As explained in Sultan v. 
Lakhu Ram (l), the prohibition in section 7 (l) of the Act, against the 
accrual of interest is in no way inconsistent with the above remarks. 
Section 7 (l) merely lays down that there can under no circumstances 
be any value of interest under the mortgage outstanding after the expiry of 
the stipulated term of the latter.” 


Sub-section (2)—Mortgage debt becomes automatically dis¬ 
tinguished on expiry of term of mortgage. 

Sub-section (2) of the Act prescribes that 9 if the mortgage is in form (a) 
or form ( b ), then at the end of such period of possession the mortgage- 
debt shall be extinguished’. As has already been noted above, if the 
mortgage is in form (a), the mortgagee will remain in possession of 
the land for such period as may be agreed on, not exceeding twenty years, 
or if no term is agreed on, or if the term agreed on exceeds twenty years, 
then for period of twenty years During this period the mortgagee will 
receive the rents and profits of the land in lieu of interest and towards 
payment of the principal, find on the expiry of this period the mortgage-debt 
will automatically be extinguished. This sub-section therefore appears to 
be redundant. 


I 


1. 2 P. R 1917 (Rev.) = 1921 L. L. T. 86. 
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It is not clear what is the intention of the Legislature by including 
form (/;) in this sub-section. In this form of mortgage the mortgagee will 
enter into possession of the land only if the mortgagor fails to pay principal 
and interest according to his contract and the mortgagee then applies to the 
Deputy Commissioner to place him in possession for such term, not exceed¬ 
ing twenty years, as the Deputy Commissioner may consider to be equitable, 
as a mortgagee in form ( a ). Sub-section (2) obviously refers to the end of 
such period of possession. 

Sub-section (3)"~mortgagor s right to redeem the mortgage 
—amount payable on redemption in the case of a mortgage in form (a) 
or form (6). 

According to sub-section (3) of section 7 of the Act, the mortgagor has 
the right to redeem his land at any time on payment of the mortgage-debt. 
Does * mortgage-debt ’ include both principal and interest according to the 
contract ? Obviously it does, except in those cases where the mortgagee is 
in possession of the land or in receipt of rent [Vide section 7 (7)J. 

In the case of a mortgage in form (a) or form (6), the mortgagor shall 
have to pay for redemption of his land only such proportion of the 
mortgage-debt as the Deputy Commissioner determines to be equitable. 

Again, the intention of the Legislature in including form ( b) in this 
sub-section is not clear. Suppose a mortgage without possession is made 
for Rs. 100 for 10 years, subject to the condition that, if the mortgagor 
fails to pay principal and interest according to his contract, the mortgage 
may be converted into a usufructuary mortgage in form ( a ). At the end 
of 5 years from the date of mortgage, the mortgagor wants to redeem the 
land. Will sub-section (3) of section 7 come into operation and has the 
Deputy Commissioner by virtue of section 7 (3), the power to cut down 
the sum to be paid by the mortgagor ? The language of sub-section (2) 
shows that he has thought the intention of the Legislature appears to be to 
apply this provision to a case where a mortgage without possession in 
form (b) is converted into a usufructuary mortgage in form ( a ) on failure 
of the mortgagor to pay principal and interest according to his contract, 
and then the mortgagor applies for redemption of the mortgage. 

If the mortgage is in form (c), then the rent is generally taken in lieu 
of interest, and the amount to be paid on redemption is, in the absence of 
a contract to the contrary, the principal sum advanced. 

Application under section 7 (3)-~official instructions—principle 
of determination by the Deputy Commissioner of the proportion of 
the mortgage-debt payable by the mortgagor. 

“ If the mortgagor brings a suit for redemption, the case may be 
referred to the Deputy Commissioner by the Civil Court for determination 
of the proportion of the rnOrtgage-debt which is to be regarded as due 
(see paragraph 45 of this Standing Order). The Deputy Commissioner 
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will then decide the case upon the reference or after such further enquiry 
as he may deem fit. 

“ In determining the amount due, the Deputy Commissioner should 
state his calculations in proper detail (192+ L.L.T. 28). It has been 
held (1921 L L.T. 36), that the words “such proportion of the mortgage 
debt as the Deputy Commissioner determines to be equitable used in 
section 7 (3) are wide and confer upon him a correspondingly wide equitable 
power. They do not restrict him to a mere arithmetical consideration of 
the elapsed portion of the term of the mortgage. The Deputy Com¬ 
missioner is in fact bound to enquire into and to consider the extent to 
which the principal sum together with reasonable interest thereon has been 
realized by the mortgagee from the rents and profits of the land held under 
the mortgage The inclusion in the account of a charge for reasonable 
interest in addition to the repayment of principal against such rents and 
profits is not inconsistent with sub-section (l) of this section. The meaning 
of that provision is that no balance of interest can under any circumstances 
remain as due or recoverable after the expiry of the stipulated term of the 
mortgage and it thus indirectly affirms the provisions of section 6 (1) {(t), 
so far as the latter refers to the subject of interest. 


“ This section should not be allowed to be evaded by treating a 
mortgage as a lease (192 4 L.L.T. 17 and 1926 L.L.T. l) ” (.1). 


“ In suits for redemption of mortgage to which the provisions of 
Reference by the sect * on 7 (3) of the Punjab Alienation of Land Act apply 
court to the Depu- the jurisdiction of the Civil Court is barred by section 
ty Commissioner. 21 (l) c f the Act, as regards determining the portion 
of the mortgage debt to be decreed. The Chief Court accordingly issued 
instructions in 1901 (Circular Memo. No. 9-2178—G. dated the 30th May, 
1901) enjoining that in such cases, the Civil Court should, on the application 
of either of the parties, refer to the Deputy Commissioner for a determina¬ 
tion of the proportion of the mortgage-debt that is equitable, and keep the 
case pending until such determination has been made ” (2). 

Section 7 (3)—redemption of mortgage before expiry of the 
term—Deputy Commissioner s power to determine proportion of mort¬ 
gage debt to be paid for redemption in the case of a mortgage in 
form (a) or form (b). 


The words “ such proportion of the mortgage-debt as the Deputy 
Commissioner determines to be equitable ’ used in section 7 (3) of the 
Punjab Alienation of Land Act, 1900, are wide and confer upon him a 
correspondingly wide equitable power. The word “ proportion as used 
here does not imply that the amount to be paid in redemption is 
proportionate to the expired and unexpired part of the term of the mortgage, 

1. Financial Commissioner’s Standing Order No. 1, para. 41 

2. Ibid, para. 45. 
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as calculated arithmetically. It is not only open to him to enquire into 
and to consider the extent to which the principal sum together with 
reasonable interest thereon has been realized by the mortgagee from the 
rents and profits of the land mortgaged, but that he is in fact required 
to do so (l). 

In this case Sultan transferred 194 kauals to Lakhu Ram by a 
mortgage under section 6 (1) (a) of the Alienation of Land Act on the 15th 
August, 1911. The principal sum secured was Ks. 800. Sultan applied 
under section 7 (3) of the Act for redemption without any payment to the 
mortgagee. The Collector by his order of 26th August, 1915, allowed the 
application finding that the mortgagee’s net profits for the period during 
which he had been in possession under the mortgage, apparently four years, 
had been Rs. 1,600 or Rs. 400 per annum and that consequently the 
principal sum secured together with any reasonable interest allowable under 
section 6 (1) (a) had been far more than liquidated. The Commissioner’s 
view was that the word “ proportion ’ as used in this section '‘implies 
that the amount to be paid in redemption is proportionate to the expired 
and unexpired part of the term of the mortgage He held that no 
consideration either need, or should, be given to the net profits actually 
received by the mortgagee during the expired portion of the term of the 
mortgage for which he has been in possession. Held, by the learned 
Financial Commissioner—“The words 1 2 such proportion of the mortgage- 
debt: as the Deputy Commissioner determines to be equitable ’ used in 
section 7 (3) are wide and confer upon him a correspondingly wide 
equitable power. They certainly do not appear to me to restrict him the 
exercise of his power under the section to a mere arithmetical consider¬ 
ation of the elapsed portion of the term of the mortgage. It is, I think, 
quite clear that it is not only open to the Deputy Commissioner to enquire 
into and to consider the extent to which the principal sum together with 
reasonable interest thereon has been realised by the mortgagee from the 
rents and profits of the land held under the mortgage but that he is in fact 
required to do so The inclusion in the account of a charge for reasonable 
interest in addition to repayment of principal against such rents and 
profits is not, I think, inconsistent with section 7 (l) of the Act. The 
meaning of that provision is, I consider, that no balance of interest can 
under any circumstances remain as due or recoverable after the expiry ot 
th6 stipulated term of the mortgage and it is thus not inconsistent with, but 
on the contrary indirectly affirms the provisions of section 6 (l) (a) so far 
as the latter refers to the subject of interest. ’ 

In Wali v. Imatn Din (2) the Deputy Commissioner considering the 
amount of the value of the produce of the land mortgaged sufficient to 
clear off the original mortgage money together with interest annually 


1. Sultan v. Lakhu Nam ~ 1921 L, L. T. 36-2 P. R. 1917 (Rev.). 

2. (1926) 5 L. L. T. 1. 
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charged at 6 per cent, ordered that the possession be restored to the 
mortgagor and land considered redeemed. The Commissioner on appeal 
ordered that the mortgagee should remain in possession for the period 
contracted. On further appeal the Financial Commissioner restored order 
of the Deputy Commissioner after ascertaining the actual payments made 
by the mortgagee on account of land revenue, water rates and teamin's 
dues adding his share of the value of the bhusa shown separately in the 
statement of produce prepared in the office of the Deputy Commissioner and 
observed that it would have been better if some cash rents had been 
quoted from land in the immediate neighbourhood, which would have 
afforded some check on the produce estimates. 

The Deputy Commissioner in his order should state his calculations in 
proper detail. Where the order of the Deputy Commissioner fixing an 
amount to be paid by the mortgagor before redeeming mortgaged laud 
did not state how the amount was arrived at and the Commissioner had 
upheld the order, on appeal the Financial Commissioner ordered further 
enquiry to find out if the amount adjudged was correct (l). 

Section 7 should not be allowed to be evaded by treating a 
mortgage as a lease. 

Action under section 7 of the Alienation of Land Act may be taken 
where it appears that a document purporting to be a lease for a period of 
twenty years or more is in reality a mortgage (2). In this case the document 
purporting to be a lease for twenty years was held to be a mortgage and not 
a lease on the following considerations— 

«) the payment in one lump sum of the consideration ; 

( it ) the use of the word 4 fak \ the term which is only used with regard 
to the release of the mortgage deed. If this were deed of lease, one would 
expect the use of a word such as ‘ khatam * but this word was not used. 

See also notes under section 6 where mortgages have been 
distinguished from leases for the purposes of this Act. 

Current interest on successive balances of the principal sum to be 
included while calculating proportion of the mortgage debt under 
section 7 (3). 

In a case under section 7 (3) of the Alienation of Land Act, in 
which a Deputy Commissioner is required to decide whether the debt on a 
mortgage under section 6 (I) (a) of the Act, has been liquidated he should 
include in that debt current interest at reasonable rate on the balances of the 
principal outstanding from time to time at the successive harvests during 
which the mortgagee has been in possession under such mortgage (3). 


1. Shahabal v. Mathra Z>as=(1924) 8 L. L. T. 28. 

2. Mida Singh v. Fazal Hussain (1924) 8 L L. T. 17. 

3. Baga Singh v. Shahab Dm=1922 L. I,. T. 3.=3 h. L. J. 
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The current rate of interest for this purpose should usually be taken to 
be between 5 per cent and 6 per cent per annum. 


Section 7 (3)—such proportion of the mortgage-debt as the 
Deputy Commissioner determines to be equitable—method of deter¬ 
mining the amount. 


As has already been observed a person who advances money 
on some security expects to get some return from it. That return is 
the net rent and will represent the interest on the capital invested by him 
and in the case of a usufructuary mortgage in form 6 (l) (a), a contribution 
towards 6 Sinking Fund * which would liquidate the amount advanced in 
the term stipulated at a reasonable rate. The sum to be set aside as 
Sinking Fund ’ each year must be taken to be invested in an absolutely 
reliable fund and for safe valuation 3 per cent, is a reliable rate on 
which to base the reinvestment for purposes of a * Sinking Fund’. .The usual 
rate of interest taken for investment on agricultural land in 5 per cent. 


The following illustration will make it clear how equitable proportion 
of the mortgage-debt can be determined with fair amount of accuracy on 
scientific lines— 


Amount of money advanced as mortgage-debt ... Rs. 100 0 0 
Period of usufructuary mortgage ... ... Twenty years. 

Annual net income from the land mortgaged ... Rs. 10 0 0 

I he mortgagee would expect 5 per cent, per annum interest on the 
money advanced in addition to a * Sinking Fund ’ which in twenty years 
at 3 per cent, per annum would liquidate the whole amount of Rs/lOO. 
According to column 2 of the table given below, both these items will be 


fully covered if the annual net return from the land is Rs. r 1 ~°- 


. - — — rfvannn or say 

Rs. 9 approximately, 11*466 being years’ purchase for twenty years at 
5 per cent, allowing for redemption of money advanced at 3% (according to 
the table below). 


Now suppose, after the mortgage has been in existence for ten years, 
the mortgagor applies for redemption. 


The present value of an income of Rs. 10 per annum for ten years 
at 5 per cent per annum interest and 3°/ fl per annum ‘ Sinking Fund ’ is 
10x7 287 or Rs. 72-12-0 approximately (from the table below) Thus 
equitable portion of mortgage-debt unpaid will be Rs. 100—Rs. 72-12-0 or 
Rs. 27-4-0. 


Take another example : Suppose the mortgagor applies for redemp¬ 
tion after the mortgage has been in existence for fifteen years. 

In this case the present value of an income of Rs. 10 per annum 
for fifteen years at 5 per cent, per annum, interest and ‘ Sinking Fund ’ at 
3 per cent per annum is 10 x 9'637 or Rs. 96-5-0 approximately (from the 
table below). Thus equitable portion of mortgage-debt unpaid will be 
Rs. 100—Rs. 96-5-0 or Rs. 3-11-0 


If by thus calculating the amount of Rs. 100 has been fully recovered, 
the mortgagee will not be entitled to any mortgage debt. 


In the above calculations all that is required to be carefully ascertained 
is the net annual income trom the land mortgaged. Other calculations 
will follow. 
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TABLE. 

Present value of Re. 1 per annum. 

Allowing interest on Capital at 5 per cent. 


Years. 

And for redemption of capital at 


3°/« 

3*°/o 

4°/o 

5°/o 

1 

•952 

*952 

*952 

’952 

2 

1*843 

1*847 

1*851 

1*859 

3 

2*677 

2*689 

2*700 

2*723 

4 

3'460 

3*48 i 

3*503 

3*546 

5 

4795 

4229 

. 4*262 

4*329 

6 

4*888 

4*934 

4*981 

5*076 

7 

5*540 

5*601 

5*662 

5*786 

8 

6*155 

6*231 

6*303 

6*463 

9 

6737 

6*828 

6*921 

7708 

10 

7'287 

7*394 

7*502 

7*722 

11 

7*808 

7 931 

8*055 

8*306 

12 

8*301 

8*440 

8*580 

8*863 

13 

8 770 

8*924 

9*079 

9*394 

14 

9*214 

9 383 

9*554 

9*899 

15 

9'637 

9*821 

10*006 

10*380 

16 

10 039 

10*237 

10*436 

10*838 

17 

10*422 

10*633 

10*846 

11*274 

18 

10*786 

71*011 

11*237 

11*690 

19 

11734 

11*371 

11*609 

12*085 

20 

11456 

11*715 

11*964 

12 462 


Note -—From this Table it will be very easy for the Deputy Com¬ 
missioner to work out equitable period ot mortgage under section 6 (l) ( b). 
Suppose, for instance, the balance of principal due and of interest is found 
to be Rs. 100. Further suppose, that the annual net income from the 
land is Rs. 15 per annum. Looking at column 2 of the above Table 
15x6737 makes approximately 100, and the Deputy Commissioner should 
sanction usufructuary mortgage for 9 years for the above sum. 

Sub section (3)—temporary alienation by order of a Civil Court, 
in the nature of a lease—Deputy Commissioner has no power to act 
under section 7. 

In execution of a Civil Court decree (and apparently under the 
provisions of section 72, Civil Procedure Code, 1908), a temporary alienation 
of the judgment-debtor’s land for 20 years was made in favour of the 
decree-holder. The transaction was described in the revenue papers as a 
mortgage and the land was handed over to the decree-holder (the so-called 
mortgagee) for a period of 20 years in full satisfaction of the decretal 
amount and costs. Before the expiry of the said term of 20 years, the 
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judgment-debtor seems to have approached the Deputy Commissioner to 
take action under section 7 of the Punjab Alienation of Land Act, and the 
Deputy Commissioner, treating the temporary alienation as a mortgage and 
acting under section 7, sub-sections (3) and (5) of the Alienation Act, 
decided that the mortgagor (t.e , the judgment-debtor) had repaid .fthe full 
amount of his debt to the mortgagee (decree-holder) and directed the 
redemption of the land by ejectment of the mortgagee (decree-holder). 
Held , by the Financial Commissioner, that the Deputy Commissioner 
acted under an erroneous view of the law. “The temporary alienation is 
really in the nature of a lease for period of 20 years, the rent being the 
judgment-debt which had previously accrued. It is not a mortgage under 
section 6(1) (b) of the Alienation Act, and it cannot be dealt with under 
section 7, sub sections (3) and (5). To allow it to be dealt with under 
these two sub-sections (of section 7) would be in my opinion to allow the 

Deputy Commissioner to interfere with the order of the Civil Court..I am 

of opinion that where land has been alienated temporarily by order of a 
Civil Court (e.g. $ under section 72, Civil Procedure Code, 1908, such 
alienation is not a mortgage in one of the forms permitted by section 6 of 
the Alienation Act). It is rather in the nature of a lease and as such, 
action cannot be taken under section 7, sub-sections (3) and (5) of the 
Alienation Act, by a Deputy Commissioner to vary the term for which 
the alienation has been sanctioned” (1). 

SUB-SECTION (4). 

This sub-section is not very happily drafted and read with the opening 
words ' in the case of mortgages made Under section 6,’ hardly makes 
any sense. This is, however, meant to prescribe that in the case of a 
usufructuary mortgage, the mortgagor shall not be deemed to bind himself 
personally to repay the mortgage money. The effect of this rule is that 
the creditor has no security for principal or interest beyond the rent 

or profits of the land for the term of possession permitted by the Act. 

Any stipulation in the deed providing for the personal liability shall be 

null and void under this sub-section and sub-section (2) of section 8 of the 
Act. 

SUB-SECTION (5). 

This sub-section has been added by section 7 of the Punjab Alienation 
of Land Amendment Act, 1907, and gives power to the Deputy Com¬ 
missioner to eject the mortgagee, if in possession, and as against the 
mortgagee to place the mortgagor in possession, if the mortgagor who has 
applied to the Deputy Commissioner under sub-section (3) proves to the 
satisfaction of the Deputy Commissioner that he has paid the mortgage- 
debt or such proportion of the mortgage-debt as the Deputy 

Commissioner has determined to be equitable, or deposits with the Deputy 
Commissioner the amount of such mortgage-debt or of such proportion 


1. 27 P. L. B. 373. 
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thereof. Section 13 of the Act gives the Deputy Commissioner power to 
eject a mortgagee on the expiry of the term of the mortgage. If- before 
the expiry of the term of the mortgage, the mortgagor is ready to pay 
the mortgage-debt or such proportion thereof as the Deputy Commissioner 
has determined to be equitable under sub-section (3), and deposits the 
same with the Deputy Commissioner or proves to the satisfaction of the 
Deputy Commissioner that he has paid it to the mortgagee, there is no 
valid reason why such a mortgagor should be asked to have resort to a 
Civil Court and face the trouble and expense of a civil litigation. This 
sub-section provides for the necessary remedy, and read with section 21 (l) 
of the Act, excludes the jurisdiction of the Civil Courts in respect of this 
matter. The mortgagee can, if dissatisfied with the decision of the 
Deputy Commissioner, appeal to the higher Revenue authorities, but 
cannot seek any remedy in a Civil Court. 

Suit for redemption of mortgage—jurisdiction of Civil Court. 

The suit for redemption of mortgage will, subject to sub-section (5) 
lie in the Civil Court. The proportion of the mortgage-debt to be paid can, 
however, only be determined by the Deputy Commissioner under sub¬ 
section (3) read with section 21 (l) of the Act. The Chief Court accord¬ 
ingly issued in their Circular Memo. No. 9-2178—G., dated the 30th May, 
1901, the following instructions :— 

“ When a suit to which the provisions of section 7 (3) of the Punjab 
-Alienation of Land Act, XIII of 1900, apply is brought before a Civil 
Court, the court should, on the application of either of the parties refer to the 
Deputy Commissioner to determine the proportion of the mortgage-debt 
that is equitable and keep the case pending until such determination has 
been made”(l). It is obvious that if neither party applies, the Civil 
Court should suo motu make the reference, it having no jurisdiction to 
determine the proportion. 

Mortgages made under section 6 of the Punjab Alienation of Land 
Act, 1900, are excluded from the operation of the Redemption of Mortgages 
Act, 1913 (2). 

X, a mortgagor became insolvent. An official receiver was appointed 
and he applied for redemption of the mortgagor’s land. The Commissioner 
made a report that the official receiver could not claim redemption of the 
land. Heidi that the official receiver is in the position of the mortgagor. 
So far as the mortgagor’s right vest in him, he is competent to enforce 
them (3). 


1, See also Financial Commissioner’s Standing Order No. 1, para. 45. 

2. Vide section 1 of the Redemption of Mortgages Act, 1913; See also 7 P* R. 
1917 (Rev.)*2 P. W. R. 1917 (Rey.)=42I. C. 983. 

B. 2 L. L. T. 15. 
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Right of second mortgagee to redeem first mortgage—Redemp¬ 
tion of Mortgages (Punjab) Act, 1913, application of—Transfer of 
Property Act, IV of 1882, section 74. 

In 1909, Fauja and Risala, Gujars and members of an agricultural 
tribe, made a usufructuary mortgage under section 6 of the Punjab 
Alienation of Land Act, in favour of Kundan Lai a Mahajan and a non- 
agriculturist In 1913 the mortgagors made a second mortgage of the 
same property, i.e., mortgage of the equity of redemption in favour of 
Sarupa and Nihala fats, belonging to an agricultural tribe in the same 
group as the mortgagors, the mortgage deed expressly conferring on them 
a power of redeeming the first mortgage. The second mortgagee applied 
under section 7, sub-sections (3) and (5) of the Alienation Act, to redeem 
the first mortgage. The Deputy Commissioner allowed the application, 
but the Commissioner, on appeal, reversed the Deputy Commissioner s 
order on the ground that the word mortgagor in section 7 of the 
Alienation Act, did not include a second mortgagee. 

Held , by the Financial Commissioner— 


(i) the proviso to section 1 of the Redemption of Mortgages 
(Punjab) Act, 1913, excludes from the operation mortgages made under 
section 6 of the Alienation of Land Act. Accordingly Punjab Act IL of 
1913 aforesaid had no application to the present case. 

(it) (a) that a second mortgage, if made under section 6 of the 
Alienation of Land Act, could not give the mortgagee power to redeem or 
pay off a prior mortgagee, but 

(6) that the second mortgage in this case being one between mem¬ 
bers of agricultural tribes in one and the same group was not subject to 
the restrictions of the Alienation of Land Act. “ The terms and scope of 
any alienation which the mortgagors might choose to, make in their (the 
second mortgagees’) favour would in no way be restricted by the provision 
of the Alienation Act, since both parties are members of agricultural tribes. 
Accordingly there was nothing to prevent the mortgagors from validly 
conveying to the applicants (second mortgagees) the right of redemption 
which they enjoyed in respect of the first mortgage as against the respon¬ 
dent Kundan Lai Mahajan (the first mortgagee). Such conveyance was 
expressly made in the second mortgage. But even had there been no 
such express conveyance l hold that as both parties were members of an 
agricultural tribe and therefore exempt from the restrictions of the 
Alienation Act, the applicants (second mortgagees) would still have been 
entitled in accordance with the ordinary law of mortgage to redeem (or 
pay off) the prior incumbrance on their property in the manner appropriate 
to such incumbrance provided by section 7 of the Alienation Act. ’ 


(Hi) That as between the mortgagors and the second mortgagee the 
original mortgage so paid off, qup the first mortgagee still subsisted on the 
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sf section 74, Transfer oi Property Act, as security during the 
remaining period of its legal term for the sum paid off by the second 
mortgagee, the mortgagor retaining his power of redemption under section 7 
as against them. 

It was also observed in this case—** Had the second mortgagees 
been persons other than members of an agricultural tribe in the same group 
as the mortgagors the result would have been different. In fact the case 
could not have arisen at all. Any mortgage made in their favour by the 
mortgagors must in that case have been in one of the forms permitted by 
section 6 of the Alienation Act. None of those forms confer on the 

mortgagee.a power of redeeming or paying off a prior mortgage while 

an express condition to that effect in a mortgage deed would be null and 
void under section 8 (2). It follows therefore as a general principle that 
a second mortgage if made under section 6 of the Alienation Act, cannot 
give the mortgagee power to redeem or pay off a prior mortgage.” (l) These 
remarks were, however, in the nature of obiter dicta. 

“ 8 . (1) In a mortgage made under section 6, the follow- 
Conditions in Jng conditions may be added by agreement 

permitted mort- 0 

gages. between the parties — 

“ (a) a condition fixing the time of the agricultural year 
at. which a mortgagor redeeming his land may resume posses¬ 
sion thereof ; 

“ ( b) conditions limiting the right of a mortgagor or mort¬ 
gagee in possession to cut, sell or mortgage trees or to do any 
act affecting the permanent value of the land ; and 

“(c) any condition which the * * [Provincial Government] 
by general or special order may declare to be admissible. 

“(2) In mortgages made under section 6 any condition 
not permitted by or under this Act shall be null and void. 

NOTES. 

Analogous Law- 

Section 8 of the Central Provinces Land Alienation Act, 1916, is to 
the following effect :— 

“8. (1) In a mortgage made under section 6, sub-section (1), the 

following conditions may be added by agreement between the parties 

“(«) a condition fixing the time of the agricultural year at which a 
mortgagor redeeming his land may resume possession thereof ; 

1. iSarupct and Nihala v. Kundan Lal-l P. R. 1917 (Rev.) = 2P. W. R. 3917' 
(Rev.) = 42 1. C.383. 

* The word* <l Provincial Government ” were substituted for *' Local Government ” 

by the Government of India (Adaptation of Indian Laws) Order, 937. 
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: (6) conditions limiting the right of a mortgagor or mortgagee in 
possession to cut, sell or mortgage trees or do any act affecting the perma¬ 
nent value of the land ; and 

“ (c) any condition which the Chief Commissioner may, by 
general or special order, declare to be permissible. 

“ (2) In mortgages made under section 6, sub-section (1), any condition 
not permitted by or under this Act shall be null and void. 

Section 8 of the Bundelkliand Land Alienation Act, 1903, runs as 


follows :— 

“ 8. (l) In a mortgage made under section 6 the following conditions 

may be added by agreement between the parties : 

“ (a) a condition fixing the time of the agricultural year at which a 
mortgagor redeeming his land may resume possession thereof ; 

“ (b) conditions limiting the right of a mortgagor or mortgagee in 
possession to cut, sell, or mortgage trees, or to do any act affecting the 
permanent value of the land ; and 

“ (c) any condition which the Local Government by general or special 
order, may declare to be admissible. 

“ (2) In mortgages made under section 6, any condition not permitted 
by or under this Act shall be null and void.” 


Conditions in permitted mortgages—meaning and scope of 
section 8. 


The conditions laid down in section 7 of the Act necessarily apply to 
all permitted mortgages and must therefore be considered as part and 
parcel of all mortgages permitted under section 6 of the Act. These do 
not depend on the consent of the parties. Section 8 of the Act provides 
for the conditions which may be inserted in mortgages by agreement 
between the parties. It is not easy to include all the conditions which 
parties may legitimately desire to insert in any general description. 
Clause (c) of section 8 (1) therefore provides for the insertion of any 
condition which the Provincial Government by general or special order may 
declare to be admissible. 

Sub-section (2) of section 8 of the Act specifically re-iterates what is 
otherwise clear also from the preceding two sections, that in mortgages 
made under section 6 any condition not permitted by or under this Act, 
shall be null and void. 

Sub-section (1)—clause (a). 

This clause provides that in a mortgage made under section 6, a 
condition may be added by agreement between the parties fixing the time 
of the agricultural year at which a mortgagor redeeming his land may 
resume possession thereof. In the absence of any such condition, the 
mortgagor will be entitled to possession at the end of the agricultural year, 
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the 15th of Jane [Vide section 4 (17) of the Punjab Tenancy Act, 
1887 read with section 2 (2) of the Punjab Alienation of Land Act, 1900]. 

This is necessary otherwise also. Suppose, a mortgagee has sown his 
crop and the mortgagor applies for redemption. The land may be ordered 
to be redeemed and the mortgagor put into possession with immediate 
effect. It will be a hardship to the mortgagee if he is made to vacate 
the land at once and not even reap his crop standing on the land. The 
mortgage deed may provide for such contingencies. 


Again, this clause seems to apply only where the mortgagor takes 
steps to redeem his land and not to a case in which the period of mortgage 
has expired and the mortgage becomes automatically redeemed. 


Sub-section (1)—clause (6), 

Clause (6) lays down that in a mortgage made under section 6, a 
condition may be added by agreement between the parties limiting the 
right of a mortgagor or mortgagee in possession to cut, sell or mortgage 
trees or to do any act affecting the permanent value of the land. This is 
consistent with the tenure of the tenancy and gives the parties a free hand 
in respect of these matters to define their rights by mutual agreement. 


Sub section (1)—clause (c). 

The object of this clause has already been explained above. The 
power conferred by this clause has not yet been exercised. 


Sub-section (2). 


Sub-section (2) of section 8 of the Act enacts that in mortgages 
made under section 6, any condition not permitted by or under this Act 
shalP be null and void. It does not mean that the mortgage itself will 
become null and void. A condition not permitted by or under this Act only 
will not be operative. 

Mortgage deed invalidated—claim for personal decree—main¬ 
tainability. 

The terms of a mortgage deed executed by A in favour of B were 
that A was to remain in possession of the land and pay a certain amount 
by way cf interest by instalments twice a year. In case of default B was 
to take possession of the land. No period was fixed for redemption but A 
was entitled to redeem the land in Chet of every year by payment of the 
amount due. At the time of mutation proceedings it was discovered that the 
mortgage contravened the provisions of the Punjab Alienation of Land Act 
and as B did not agree to modify the terms of the mortgage so as to make 
it legal, mutation was refused. On default by A, B sued him to recover 
the principal and interest only. 


Held: (1) that the case fall under section 9(1), Punjab Alienatton 
of Land Act. The suit under the circumstances could not be said to 
be “ instituted on a mortgage ” within the meaning of section 9 (3) and 
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hence no reference by the Court to the Deputy Commissioner was 
necessary under that section. 

“ (2) That B’s claim was to be determined on basis of the terms of 
the mortgage deed only excluding the terms relating to the security of land. 

u (3) That the whole mortgage was not void but only the condition 
regarding the period was to be treated as null and void according to 
section 8 (2). 

“ (4) That although parties were under a mistake of law* it did not 
make the contract void, according to section 21, Contract Act.' 

“ (5) That the mortgage was simple and the condition that B was 
entitled to fake possession only in default of payment did not by itself convert 
it into usufructuary mortgage, The mortgage being simple carried with it 
the personal covenant to pay principal and interest according to section 68 (a) 
Transfer of Property Act, and B was entitled to a personal decree for the 
principal and the interest (l). 

*8-A. The express permission in writing of an owner of 
injury to land land attested by a Revenue Officer shall be 
not permitted. necessary in order to enable a mortgagee oi 

lessee or person holding a farm thereof, to commit any 
act which is destructive of, or permanently injurious to, the 
land for purposes of agriculture ; and no Court, or Official 
Receiver acting or purporting to act on behalf of the owner, 
shall be empowered to give such permission without the 
consent in writing of the owner, or the insolvent, as the case 
may be. 

Ttie word “ owner ” in this section shall include any 
Explanation. other person authorized by law to act in this 
behalf. 

NOTES . 

In Deputy Commissioner, Miawwali v. Amir Khan (2) one Amir 
Khan was adjudicated insolvent and his land was farmed out for twenty years 
under the orders of the District Judge. The learned Judge directed that 
41 The Receiver may notify any bidder that he may dig up the land to any 
reasonable extent.” . The attention Jof the Deputy Commissioner, was 
invited to d\e alleged illegality of th<^ order by the insolvent by his appli¬ 
cation dated, the 21st November, 19.36, which however, was not presented 

....--——^—Tt~~---!--- T 

1. 'Sobfat 9i*gk\. Iiadayat Ullah^ A. I, R. 1932 L ih? 680 = 13 Lati. 508 = 3 

IVL. R. 815. \\ *• f • 

* Section 8-A has bpen added by .the Punjab Alienation of Rand (Amendment) Act, 
1988 (Act Nb. II of 61^88), sec!jion'2./ v % 

2 . a, I. R.T937 Laht life * d 
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till the 31st January 1936. The Deputy Commissioner, after inquiry, 
applied under section 21-A of the Act for revision of the order passed by 
the District Judge. It was held by Jai Lai, J-—“There is no provision in 
the Punjab Alienation of Land Act prohibiting the digging up of land by a 
lessee or a mortgagee. Section 6 (l) (<*) relied upon the Deputy Commis¬ 
sioner entitles the mortgagee to receive rents and profits of the land for a 
period of twenty years. Digging up the land and use of the earth would 
fall within the definition of receipt of profits of the land." 

One of the objects of the Punjab Alienation of Land Act being to 
maintain as far as possible the character of the agricultural land as such, 
the ruling cited above though perfectly legal and binding, was not in favour 
of the furtherance of the objects of this Act and the Act therefore required to 
be amended. This led to the enactment of the Punjab Alienation of Land 
(Amendment) Act, 1938, and section 2 of this Act added section 8-A to 
the Punjab Alienation of Land Act, 1900. This section provides that no 
land should without the consent in writing of the owner be put to any 
use which is destructive of or permanently detracted from the value of the 
land for purposes of agriculture. 

Meaning of “ owner of land "—distinction from “landowner". 

The word “owner" has not been defined in this Act nor in the 
Punjab Land Revenue Act, 1887, or in the Punjab Tenancy Act, 1887, 
and according to the accepted canons of interpretation we must, unless the 
context negatives such a construction, take it to have been used in its 
ordinary sense (l). 

The Explanation added to this section definitely includes within the 
meaning of “ owner ” any other person authorized by law to act in this 
behalf. Similarly, where an owner of land has been declared insolvent 
and his land vests in the Official Receiver, consent of the insolvent will be 
necessary for the purposes of this section. 

‘ L.andowner as defined in section 3 (2) of the Punjab Land Revenue 
Act, 1887, does not include a tenant or an assignee of land revenue, but 
does include a person to whom a holding has been transferred, or an 
estate or holding has been let in farm, under this Act (the Punjab Land 
Revenue Act, 1887) for the recovery of an arrear of land revenue or of a 

sum recoverable as such an arrear and every other person.who is in 

possession of an estate or any share or portion thereof, or in the enjoyment 
of any part of the profits of an estate." Thus the “ landowner ” is a wider 
term than the owner of land . As an instance, mortgagees with possession 
of the land are certainly landowpers but they are not owners of the land. 
I he same remarks apply to a farmer or transferee for revenue purposes. 
This section contemplates as a necessary requisite sanction of the owner 
of land and not of the landowner. That this should be so is quite obvious 

I. See 107 P. R. 1837, page 246 III PR. 1895 (Rev.) ; 6 P. R. 1896 (Rev.); 4 
P. R. 1917 (Rev.). 
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as landowner ” includes many persons whose interests in land are of a 
limited or ephemeral character. 

9 . (1) If a member of an agricultural tribe makes 

Power to revise a mortgage of his land in any manner or 
mortgage made in f orm not> permitted - by or under this Act, 

form not permit- ‘ * - 

ted. the Deputy Commissioner shall have authority 

to revise and alter the terms of the mortgage so as to 
bring it into accordance with such form of mortgage permitted 
by or under this Act as the mortgagee appears to him to be 
equitably entitled to claim. 

(2) If a member of an agricultural tribe has before the 
commencement of this act made a mortgage of his land in 
which there is a condition intended to operate by way of 
conditional sale, the Deputy Commissioner shall be em¬ 
powered at any time during the currency of the mortgage to 
put the mortgagee to his election whether he will agree to the 
said condition being struck out, or to accept in lieu of the said 
mortgage a mortgage which may at the mortgagee’s option 
be either in form ( a) or in form ( b) as permitted by section 6 
and which shall be made for such period permitted by the 
said section and for such sum of money as the Deputy 
Commissioner considers to be reasonable. 

(3) If proceedings for the enforcement of a condition 
intended to operate by way of conditional sale are instituted 
or are pending at the commencement of this Act in any Civil 
Court, or if a suit is instituted in any Civil Court on a mort¬ 
gage, to which sub-section (I) or sub-section (2) applies, the 
Court shall refer the case to theADeputy Commissioner with a 
view to the exercise of the power conferred by the sub-section 
applying thereto. 

*(4) When a mortgagee put to his election under sub¬ 
section (2) agrees to accept in lieu of his mortgage, a mort¬ 
gage in form (a) or in form ( b) as permitted by section 6 for 
the period and for the sum of money considered by the 
Deputy Commissioner to be reasonable, and the mortgagor 
cannot be found or fails to appear when duly served with 
notice to do so, or - refuses or neglects to execute such 


* Sub-section (4) was inserted by the Punjab Alination of Land Amendment Act, 
1907 (Punjab Act I of 1907), section 8. 
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mortgage, the Deputy Commissioner shall have authority to 
execute such mortgage on such terms as to costs as he may fix 
and the mortgage so executed shall have effect as if it had been 
executed by the mortgagor. The Deputy Commissioner may 
for any reason which he deems sufficient set aside any ex-parte 
proceedings taken under this sub-section. 

NOTES . 


Analogous Law. 

Section 9 of the C. P. Land Alienation Act, 1916, is to the following 

effect:— 

“9- (l) If, after the commencement of this Act, a member of an 

aboriginal tribe makes a mortgage of his land in any manner or form not 
permitted by or under this Act, the Deputy Commissioner shall have 
authority to revise and alter the terms of the mortgage so as to bring it into 
accordance with such form of mortgage by or under this Act as the mort¬ 
gagee appears to him to be equitably entitled to claim. 

“ (2) If a member of an aboriginal tribe has, before the commencement 
of this Act, made a mortgage of his land in which there is a condition 
intended to operate by way of conditional sale, the Deputy Commissioner 
shall have authority to put the mortgagee to his election whether he will 
agree to the said condition being struck out, or will accept, in lieu of the 
said mortgage, a mortgage in form (a) as provided by section 6, sub- 
section (l), which shall be made for such period not exceeding the period 
permitted by the said section and for such sum of money as the Deputy 
Commissioner considers to be equitable. 

“ (3) If a suit is instituted in any Civil Court on a mortgage to which 
sub-section (1) applies, or if a suit for the enforcement of a condition 
intended to operate by way of conditional sale in a mortgage, made before 
the commencement of this Act, is instituted or is pending at the commence¬ 
ment of this Act, in any Civil Court, or if an appeal in any such suit is 
instituted or is pending at the commencement of this Act, the Court shall, 
if it finds that the mortgage is enforceable or that the mortgagee is entitled 
to decree absolute for foreclosure, refer the case to the Deputy Commissioner 
with a view to the exercise of the power conferred by sub-sections (l) and (2) 
respectively. 

“ (4) When a mortgagee put to his election under sub-section 
(2) agrees to accept in lieu of his mortgage a mortgage in form (a) as 
permitted by section 6 for the period and for the sum of money considered 
by the Deputy Commissioner to be reasonable, and the mortgagor cannot 
be found, or fails to appear when duly served with notice to do so, or 
refuses or neglects to execute such mortgage, the Deputy Commissioner 
shall have authority to execute such mortgage on such terms as to costs as 
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lie may fix and the mortgage so executed shall have effect as if it had been 
executed by the mortgagor : 

“ Provided that the Deputy Commissioner may, for any reason which 
he deems sufficient, set aside any ex-partc proceedings taken under this 
sub-section.’ 

Section 9 of the Bundelkhand Land Alienation Act, 1903 runs as 
follows :— 

“9. (1) If after the commencement of this Act a member of an 

agricultural tribe makes a mortgage of his land in any manner or form not 
permitted by or under this Act, the Collector shall have authority to 
revise and alter the terms of the mortgage so as to bring it into accordance 
with such form of mortgage permitted by or under this Act as the mortgagee 
appears to him to be equitably entitled to claim. 

“ (2) If a member of an agricultural tribe has before the commence¬ 
ment of this Act made a mortgage of his land in which there is a condition 
intended to operate by way of conditional sale, the Collector shall have 
authority to put the mortgagee to his election whether he will agree to the 
said condition being struck out, or to accept in lieu of the said moitgage, 
a mortgage in form (a) as provided by section 6 which shall be made for 
such period not exceeding the period permitted by the said section, and for 
such sum of money as the Collector considers to be equitable. 

“ (3) If a suit is instituted in any Civil Court on a mortgage to which 
sub-section (1) applies, or if a suit for the enforcement of a condition 
intended to operate by way of conditional sale in a mortgage made before 
the commencement of this Act, is instituted, or is pending at the enforce¬ 
ment of the Act, in any Civil Court, against a member of an agricultural 
tribe, or if an appeal in any such suit is instituted, or is pending at the 
commencement of this Act, in any Civil Court other than the High Court, 
the court shall, if it finds that the mortgage is enforceable or that the 
mortgagee is entitled to a decree absolute for foreclosure refer the case to 
the Collector with a view to the exercise of the power conferred by 
sub-sections (l) and (2) respectively.” 

Power to revise mortgage made in form not permitted—meaning 
and scope of section 9. 

If a member of an agricultural tribe mortgages his land in any 
unpermitted form, the Deputy Commissioner is empowered under sub¬ 
section (1) of section 9 to revise and alter the terms of the mortgage so as 
to bring it into accordance with such form of mortgage permitted by or 
under this Act as the mortgagee appears to him to be equitably entitled to 
claim. This will obviously be in one of the forms permitted under section 6 

of the Act. 

As regards mortgages by way of conditional sale, section 10 of the 
\ct absolutely prohibits the future use of this kind of mortgage in respect 
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of land owned by any class of persons, whether agriculturists or non¬ 
agriculturists. Such a mortgage is not void for all purposes but only any 
condition which is intended to operate by way of conditional sale shall be 
null and void. 

In respect of mortgages by way of conditional sale executed by mem¬ 
bers of agricultural tribes before the commencement of the Act, the Deputy 
Commissioner is empowered under sub-section (2) of section 9 of the Act 
to call on the mortgagee during the currency of the mortgage to choose 
whether he will retain the existing mortgage with the sale condition struck 
out, or accept, in lieu of it, a mortgage in form (a) or in form (b) as permit¬ 
ted by section 6. 


If a suit is instituted in a Civil Court on a mortgage by way of 
conditional sale for the enforcement of this condition or in a form unautho¬ 
rized by the Act, executed by a member of an agricultural tribe, the court 
is bound to make a reference to the Deputy Commissioner so that he may 
exercise the powers referred to above. 

Sub-section (4) of the Act has been added by the Punjab Alienation 
of Land Amendment Act, 1907, (Punjab Act I of 1907), section 8. Neces¬ 
sity for doing so was thus explained in the Statement of Objects 
and Reasons — 

“ A mortgagee put to his election asks for a fresh mortgage which 
the mortgagor refuses to execute. Matters are then at a deadlock. The 
mortgagor, it is true, if he refuses the help offered, might be left to his 
fate and the mortgage might be foreclosed against him precisely as if 
section 9 (2) did not exist. But the refusal is generally due to ignorance 
and suspicion, and to leave him to his fate would be entirely to the 
advantage of the mortgagee. It is an object of the legislation to protect 
the ignorant mortgagor and to protect his heirs, and to prevent the land 
going from the family. Power has, therefore, been given to the Deputy 
Commissioner to execute the mortgage on his behalf. The case only arises 
where there is a condition intended to operate by way of conditional sale 
in a mortgage made before the commencement of the Act, but these will 
continue to be dealt with for a good many years to come, and the amend¬ 
ment is therefore considered advisable ’ (l). 

Sub-section (1)—meaning and scope. 

Section 6 of the Act prescribes the forms in which a member of an 
agricultural tribe can mortgage his land to a person who is not a member 
of the same tribe, or of a tribe in the same group. Section 7 of the Act 
lays down the rules applying to permitted mortgages and section 
8 the conditions which rnay be added by agreement between 
the parties. Section 9 (1) of the Act gives the Deputy Commis¬ 
sioner sauthority to revise and alter the terms of the mortgage, in case 


I. Punjab Gazette , 190B. Part V, p. 15. 
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a member of an agricultural tribe makes it in any manner or form . 
not permitted by or under this Act, so as to bring it into accordance with 
such form of mortgage permitted by or under this Act as the mortgagee 
appears to him to be equitably entitled to claim. The matter as to which 
of the three forms this unpermittsd mortgage should be converted into 
rests with the Deputy Commissioner and his discretion in the matter is 
unrestricted. 

What is meant exactly by ‘a mortgage in any manner or form not 
permitted by or under this Act ’? A mortgage may be in a form prescribed 
by section 6 (1) (a) but the period of mortgage stipulated may be more 
than twenty years. Does section 9 (l) apply to this case and can the Deputy 
Commissioner by virtue of the authority vested in him under this 
provision of law revise and alter it so as even to change the form of 

mortgage ? The fact that the term of the usufructuary mortgage is 

longer than the maximum fixed by section 6 will not, it seems, bring 
this sub-section into operation ; because it may be argued that such term 
shall, ipso facto, be reduced to twenty years in pursuance of section 
6 (1) (a), and such condition shall be considered as null and void under 
section 8 (2). The equitable view appears to be that this sub-section 
should be held to come into operation when the defect in the mortgage 
cannot be remedied under the previous sections. The idea certainly is that 
no temporary alienation of land by a member of an agricultural tribe 

should take place otherwise than in a form or manner permitted by or 

under this Act, and if one takes place in contravention of the terms of the 
Act, there should be ample authority either to delete altogether such condi¬ 
tions as are in contravention of the Act or to revise or alter the mortgage 


so as to bring it in conformity with one permitted under the Act. 


Mortgagee's application to revise terms of mortgage—mortgagor 
pleading invalidity of morlgage-Deputy Commissioner’s power to 
revise 

When an application is made under section 9 0) of the Act, by the 
mortgagee for revision or alteration of the mortgage, the mortgagor cannot 
defeat the mortgage by denying its legitimacy and the Deputy Commis¬ 
sioner has authority to revise the terms of the mortgage inspite of the 
mortgagor’s objection (1). 

If a person with a defective title purports or intends to mortgage pro¬ 
perty, any interest subsequently acquired is available in equity to make 
the mortgage effectual. But this equity refers to the mortgagor and mort¬ 
gagee and does not effect on innocent purchaser. Therefore where the 
mortgagee has neglected to report the mortgage as required by section 34, 
Punjab Land Revenue Act, as between him and the bona fide purchaser 
equity lies heavily on the side of the latter (2). 

1, Ali Akbar v. Amar Sint/h-A 1932) 11 L- L. T. 145. 

2. Ibid ; 2 P. R. 1915 (Rev.)=4 L. L, T. 1916 = 4 P. L. R. Sup. 1915 referred to. 
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In this case the mortgage was made in 1915 by one Ali Akbar, claim¬ 
ing to be the owner in possession of certain colony land, in favour of Arnar 
Singh, who was not a member of an agricultural tribe. The deed was 
registered. At that time Ali Akbar was neither owner nor even crown 
tenant of the land in question. One Hushnak Rai was crown tenant and 
got proprietary rights on 7th June 1921, which he sold to Ali Akbar on 
30th September 1921. In 1930 the mortgagee made an application under 
section 9 (l) of the Act to alter and revise the terms of the mortgage. The 
Deputy Commissioner altered the mortgage to a mortgage of one of the 
squares with possession for three years, and on appeal the Commissioner 
gave both the squares for three years. The Financial Commissioner on 
revision set aside the order of the Collector as amended by the Commis¬ 
sioner and directed that the mortgage be remain unrevised. It was observ¬ 
ed in this case—“ His (Ali Akbar’s) case before me now is that when the 
plea is raised before the Deputy Commissioner by the mortgagor that the 
mortgage is invalid the Deputy Commissioner has no jurisdiction to re¬ 
vise the deed. Now this has been ruled to be the case in Lakshmi 
Das v. Hayat (l) when the application is made under section 9 (2). The 
basis of this seems to be that under section 9 (3) the proceedings of a 
Civil Court which makes the reference are purely ministerial and the 
Deputy Commissioner in dealing with the reference cannot decide the 
question. I am in doubt as to whether the same principle does or does 
not apply to an application made by a mortgagee under section 9 (},). J 
am inclined to think that it does not. Except for very strong reasons I 
shall be inclined to hold that the mortgagor cannot defeat the mortgagee 
in a case under section 9 (l), by denying the legitimacy of the mortgage 
as in that case the mortgagee will have no other remedy whatever. He 
cannot sue in the Civil Courts ou the basis of the mortgage made in con¬ 
travention of the Land Alienation Act. In the case under section 9 (2), 
however, the mortgagee can sue on a mortgage made before the commence¬ 
ment of the Act where there is a condition intended to operate by way of 
conditional sale, and if the mortgagor makes a false plea all he does is to 
deprive himself of the benefit of section 9 (2). I, therefore, consider that 
the Deputy Commissioner had authority to revise the terms of the mort¬ 
gage inspite of the mortgagor’s objection.” 

Mortgage by agriculturist not in proper form—application to 
enforce procedure—duty of Collector. 

Under the Bundelkhabd Alienation of Land Act, 1903, it has been 
held that when a mortgagee, holding a mortgage from a member of an 
agricultural tribe, which is not in a form permitted by the Act, applies to 
the Collector to enforce the terms of his mortgage, the collector should, in 
exercise of his powers, under section 9 (I) of that Act revise the terms 
of the mortgage so as to bring it into conformity with the provisions ef 

1 2. P. R. 1915 (Rev.)=4 L. L. T. 16 = 4 P. L. R. Supp, 1915. 
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section 6 ( b ) of the Act, and then tell the mortgagee-applicant to apply to 
him formally to be placed in possession for such period as he considered 
equitable (l). 

As already referred to above, the matter as to which of the three forms 

the unpermitted mortgage should be converted into rests with the I eputy 

Commissioner and he can forthwith convert it into form 6 U) M ^ 01 suc ^ 
period and for such sum of money as he thinks equitable- 

When can the Deputy Commissioner exercise power under 
section 9(1). 

The Deputy Commissioner can exercise his power suo motu , or on 
the application of any of the parties, or on reference being made by a Civil 
Court under sub-section (3). 

It also seems clear from the language of sub-section (l) that it 
empowers the Deputy Commissioner to revise and alter the terms of an 
unpermitted mortgage so as to bring it into accordance with a form of 
permitted mortgage but it is not obligatory for him to take action. He 
may revise and alter the terms or leave the mortgage as it is in which case 
it would be implied that he has no objection to the terms of the mortgage 
as it stands* 


Revision or alteration of registered mortgage deed by Deputy 
Commissioner—copy of order to be sent to Sub-Registrar. 

“ In cases in which a registered mortgage-deed is revised or altered by 
the Deputy Commissioner under section 9 (1) or where under section 9 (2) 
of the Act a condition intended to operate by way of conditional sale is 

struck out, the Deputy Commissioner shall when returning the document 

to the parties after revision, alteration or striking out, send a copy of his 
orders to the office where the document was originally registered, and the 

registering officer concerned shall make a note of the correction, revision 
or striking out together, with a reference to the Deputy Commissioner s 

order in the column of remarks against the copy of the document concerned. 
—See P G. Notn. No- 54 dated the 20th June, 1906 (section 17 of the Act). 


Sub section (2)—applies to a mortgage made before the commence¬ 
ment of the Act, containing a clause to operate by way of conditional 

sale. 

This sub-section relates to a mortgage which was made before the 
commencement of this Act and in which there is a condition intended to 
operate by way of conditional sale. In respect of such a mortgage the 
Deputy Commissioner has been empowered at any time during the 
currency of the mortgage to put the mortgagee to his election («) whether he 
will agree to the said condition being struck out, or («) to accept in lieu ol 
the said mortgage a mortgage which tnay at the mortgagee s option be 
,-ither in form ( a ) or in form (i>) as permitted by section 6. In the second 

1. Bindrabctn v. ChoJchey Lal~ 1986 K. D. 852. 
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alternative such mortgage shall be made for such period not exceeding 
20 years and for such sum of money as the Deputy Commissioner considers 
to be reasonable. It is, however, discretionary with the Deputy Com¬ 
missioner to exercise this power or not. 

Scope of sub-section (2)—mortgagee agreeing not to enforce 
the condition intended to operate by way of conditional sale-section 
9 (2) still applicable. 

In 1899, A, who was a member of an agricultural tribe, mortgaged 
his land to B, a Khatri, The mortgage was a collateral one and contained 
provisions intended to operate by way of conditional sale on default of 
repayment of the loan within two years. On default being made, no 
steps were taken to enforce the conditional sale, but the parties agreed 
that B should take over possession as mortgagee allowing A to 
cultivate the land as his tenant subject to payment of rent. The parties 
then applied for mutation of names, but the Deputy Commissioner holding 
that the exchange of possession amounted to a fresh mortgage uot 
permitted by the Punjab Alienation of Land Act, refused to give his 
sanction to mutation being effected. 

Held, that there was no fresh mortgage but as the position of the 
parties was not in accordance with the policy of the Act, which on behalf 
of the members of agricultural tribes aims at the excision of conditions 
intended to operate by way of conditional sale, the proper procedure for the 
Deputy Commissioner was to have acted under section 9 of the Act by 
putting the mortgagee to his election whether he would agree to the sale 
condition being struck out of his deed, and if he agreed to the said 
condition being excised the mutation of names should have been 
effected (l). 

Section 9 (2) applicable even where the mortgagee is an 
agriculturist. 

This sub-section applies to any mortgage made by an agriculturist of 
his land in which there is a condition intended to operate by way of 
conditional sale even where the alienee is also an agriculturist. It lays 
down the procedure to be followed when a member of an agricultural tribe 
has, before the commencement of the Act, made a mortgage of his land in 
which there is a condition of sale, and contains no exception in favour of 
such alienation being made to another member of an agricultural tribe. 
Section 9 is in no way governed by section 3(1). It was observed in this 
case—“ In this view of the matter the Civil Courts appear to be bound to 
refer cases in which it is sought to enforce a mortgage by way of conditional 
sale when the mortgagee is a member of an agricultural tribe just as much 
as if he were a money-lender. The Collector may, in his discretion, decli^* 
to exercise the power conferred on him by section 9 which will r 

1. Harjas v. Harditta^l P. R. 1908 (Rev.)=79 P. L. R. 1904- 
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tantamount to sanctioning a permanent alienation. This would be a 
superfluous action on his part if the alienation were a fresh one made by 
any person coming under clauses (a), ( b ) or (c) of section 3 (l), but we do 
not consider it superfluous, if it be admitted that the Act does contemplate 
the revision of all contracts of mortgage by way of conditional sale when 
the proceedings for enforcement of a condition intended to operate by way 
of conditional sale are instituted or pending at the commencement of 
the Act in any Civil Court. In the present case proceedings for enforcing 
foreclosure had been commenced on 8th March 1900 and the year of grace 
had terminated before the 8th June 1901 (l). 

The Deputy Commissioner can exercise power under section 
9 (2) only during the currency of the mortgage—when does a mort¬ 
gage subsist ? 

The Deputy Commissioner can exercise the power under section 9 (2) 
only during the currency of the mortgage. This also means that this sub¬ 
section will be applicable only where a mortgage subsists or is current. 

The mortgage is still current or subsisting where it had not been 
converted into a complete sale by foreclosure proceedings under Regulation 
XVII of 1806 (see Appendix), having been taken and the year of grace 
having expired before the commencement of the Act. If the year of grace 
expired before the 8th June, 1901, and the foreclosure proceedings were 
regular, then the mortgage would cease to exist and this sub-section will 
not be applicable and the Quondam mortgagee can bring a suit for posses¬ 
sion as owner in a Civil Court (2). 

Mortgage by conditional sale—remedy of mortgagee since pass¬ 
ing of Punjab Alienation of Land Act, 1900—section 9 (2) of 
the Act. 

Under the terms of a mortgage-deed, by way of conditional sale, the 
sole remedy of the mortgagee for the enforcement of his right thereunder 
was to foreclose under Regulation XVII of 1806. Default having taken 
place, the mortgagee took proceedings under the Regulation, but infruc- 
tuously, in 1897 and did nothing further till 1907, when he applied to the 
Deputy Commissioner for relief under section 9 (2) of the Punjab Alienation 
of Land Act, 1900. The Deputy Commissioner thereon offered him a 
farm of the mortgaged land for eight years which the mortgagee refused, 
and then brought a suit for a money-decree against the mortgaged land 
or the mortgagor personally. 

Held , that the mortgagee was not entitled in law to a money-decree, 
inasmuch as the effect of the Punjab Alienation of Land Act was, that the 
particular remedy given to the mortgagee under the terms of his contract 


1S06 


1. Sfand Singh v. JBishen Singh — 5 P. R. 1905=97 P. L. R. 1905—3 P. W,. R* 

2. See 31 P. R. 1912, 
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has been extinguished, and another remedy substituted in lieu thereof, and 
that this relief was in the circumstances the only one open to the mortgagee. 


Held also, chat the Civil Courts had no jurisdiction to deal with the 
terms offered to the mortgagee by the Deputy Commissioner (l)- 

This case was, however, distinguished in Socket Singh v. Hadayat 
Ullah (2) in which it was held that there may be cases where other relief is 
available to the mortgagee on the terms of the particular deed relied on 
by him. 

On the 22nd July, 1898, the defendants mortgaged with possession 
for Rs. 2200 to the predecessors-in-interest of the plaintiffs and by the terms 
of the mortgage the mortgagors were to cultivate as tenants paying a 
specified rent and there was a stipulation for conditional sale in the event 
of redemption not taking place after four years. In 1909, the mortgagees 
brought a suit in the Revenue Court against the mortgagors for ejectment. ’ 
The suit failed on the ground that the dispute was one for the Civil Court 
as the relation of landlord and, tenant did not then exist. A suit for 
possession was then instituted and the first Court, holding that there was 
a valid mortgage for consideration and necessity, gave the plaintiffs a 
decree for possession as mortgagees in respect of a sum of Rs. 2,200. 
Held, where, apart from the. stipulation for conditional sale, a mortgage is 
with possession, and the remedy to enforce the conditional sale has 
become barred by legislation, there is nothing to prevent the mortgagee 
from suing for possession as mortgagee (3). 

“For the defendants Dulct Singh v. Dial Singh (4), has been 
cited in support, of a contention that the plaintiffs remedy (if any) is 
by enforcing the conditional sale and that they cannot be given possession 
as mortgagees. This authority is not applicable to the present case 
because, apart from the stipulation for conditional sale, the mortgage was 
one with possession and the contention has no force. 

A mortgagee of land with conditional sale is not entitled to get 
its possession in case of mortgagor’s default. The only remedy left foi 
him now is the one provided under section 9 (2) of the Act ; the last 
proviso of section 68 of the Transfer of Property Act cannot help him in 
the least (5). 

“The idea which prevailed to some extent previously, to the effect 
that a suit for possession, or a declaration of title, was necessary to 
complete foreclosure ,was erroneous, and a sale under a clause of conditional 


1. Dula Singh v. Dial Singh=%> P. R. 1910-208 P. L. R. 1910-29 P. W. R. 
1910 = 61. C. 802. 

2. A. I. R. 1932 Lab, 630. 

3. Punnu Mat v. Mohammad Baksh = 18 I. 0. 914 — 189 P. L. R. 1913 

4. 22 P. R. 1910. _ „ _ 

5. Nanak Chand v. Mehr Jawaya =8 I. C. 576=137 P. W. R. 1910 ; 22 P. R. 

1910 followed. 
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sale becomes complete when the foreclosure proceedings under Regula¬ 
tion XVII of 1806 are complete and Valid, and the year of grace has 
expired- No further suit is necessary to complete title, but a mortgagee 
who has thus become proprietor, can of course bring a suit as proprietor 
for possession if he should be out of possession (l). 

Exercise of power by the Deputy Commissioner under section 
9 (2) is discretionary. 

Under section 9 (2) of the Act the Deputy Commissioner is 
empowered to take action but is not obliged to do so. It is competent to 
him, if he thinks fit, to decline to take action under this sub-section and 
leave the parties in status quo. This would mean an implied sanction on 
his part to the terms of the mortgage. The mortgagor and mortgagee are 
then left in the position which they originally occupied, and the mortgagee 
can thereafter take actiou for enforcing the terms of the mortgage. 

The difficulty sometimes arose in the past where the mortgagor refused 
to execute a fresh mortgage under section 9 (2). In his Circular Letter No. 
3482 of 6th June, 1903, the Financial Commissioner pointed out that when 
the mortgagor refused to execute a fresh mortgage, the only course open 
to the Deputy Commissioner to adopt was to refrain from further action 
and leave matters as he found them. Such action as part of the Deputy 
Commissioner was held tantamount to an implied consent to the terms of 
the mortgage in a number of decisions of the Chief Court as would be 
explained later on. Addition of sub-section (4) to section 9 of tne Act by 

the Punjab Alienation of Land Amendment Act, 1907, has removed this 
difficulty now. 

When can the Deputy Commissioner exercise his power under 
section 9 (2). 

As under section 9 (1), under section 9 (2) also the Deputy 
Commissioner can exercise his power suo motu or at the instance of the 
parties or on reference by a Civil Court under sub-section (3). 

Exemption of fresh mortgage-deed from further stamp duty. 

Government of India Gazette Notification No 6167 S. R., dated the 
fiih Tieremher. 1901—" In exercise of the power conferred by section 9, clause 



Council is pleased, w 
previous mortgage-d< 
section 9, sub-sectioi 
of 1900), to omit so 


much of the duty with which such fresh mortgage-deed 


is chargeable as is not in excess of the duty already paid in respe* 


previous mortgage-deed.” 


1, See Mela Bam v Kiman = 88 P. R- 1905-89 P I- R- 1905. 






dub-section \'Z )—proceedings by Deputy Commissioner whether 
“judicial proceedings —penalty for making false statement before 

$ ath-T ahsildar . 


It is a point for consideration whether proceedings by a Deputy 
Commissioner under section 9, sub-section (2) of the Alienation Act, are 
judicial proceedings. It has, however, been held that a person making a 
false statement before a Revenue Officer holding proceedings under 
section 9(2) of the Alienation Act, is punishable (for giving false evidence) 
under section 193, Indian Penal Code. But the Revenue Officer must be 
acting with jurisdiction. Therefore, a statement made before a Naib - 
Tahsildar , who was not empowered to hold the enquiry, does not render 
the party liable to the penalty prescribed by section 193 of the Penal Code. 
“ Under rule 5 of the Rules made by the Provincial Government in 
exercise of the powers conferred upon it by section 25 of the Alienation 
Act, and published in Government Notification No. 24, dated 22nd May, 
1901 (since superseded —see section 25) the Deputy Commissioner has 
power to decide such applications i.e., applications under section 9, sub¬ 
section (2) of the Alienation Act, and may make enquiry himself or may 
refer the case to any Revenue Officer subordinate to himself for investigation 
and report. The proceedings of the Revenue Officer to whom such a case 
is referred are governed by Chapter II of the Punjab Land Revenue Act, 
and under |fection 19 of the Punjab Land Revenue Act, the Revenue 
Officer piay summon any person and the person attending in obedience to 
the summons is bound to state the truth upon any matter respecting which 
he is examined or makes statements. Therefore, a person making a false 
statement before a Revenue Officer in such a case, being legally bound by 
an express provision' of law to state the truth, gives false evidence, and is 
punishable under section 193 of the Penal Code, even if it is correct to say 
that the proceedings . in. such cases are not judicial proceedings Bui there 
is a flaw (in the present case) which vitiates the whole of the Naib- 
Tahsildar s proceedings and, that is, that the case was never referred to 

him by the Deputy Commissioner.The proceedings of the Naib - 

Tahsildar were, therefore, entirely ultra vires '* (l). 


Sub-section (2) --mortgagor taking exception to the validity of 
the mortgage before \he Deputy Commissioner—Deputy Commissioner 
has apparently no power to inquire into this plea-procedure to be 
followed 


It was observed in Bhero Das v. Mona (2)—“ Another point of 
importance and no less difficulty may arise (though fortunately it has not 
in this case) in connection with section 9 (2) of Act XIIl of 1900 suppos¬ 
ing that the mortgagor takes exception to the validity of the mortgage 


1. 80 P. L. R. 1910-8 I. C. 243, 

2. 31 P. R. 1912, p. 109. 
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when the question comes before the Deputy Commissioner under that sub¬ 
section, what action is the Deputy Commissioner to take ? Apparently he 
has no power to inquire into this plea, and it is quite possible that in some 
cases he may find himself in a dilemma. The case may be one in which, 
apart from this plea, he may consider it eminently right and proper that 
the mortgage should be converted into one in the form peimitted by clause 
(a) or clause (b) of section 6 of the Act and yet as he cannot assume that 
the mortgage is a valid one, it would be repugnant to all sense of justice 
to compulsorily foist on the mortgagor a mortgage which would necessarily 
be binding upon him in lieu of a mortgage which may be invalid against 
and not binding upon the latter. If in any such case he declines to take 
action it may be that the Civil Courts will find the mortgage valid and 
enforce the conditional sale clause (as they would be bound to do under 

these circumstances) against the mortgagor. The point is one 

which might with advantage be brought to the notice of the Legislature, 
if at any time the Amendment of Act XIII of 1900 is under consideration.” 

In this connection it has been held in Lakhmi Das v. Hay at (l) 
that the function of the Deputy Commissioner on a reference prescribed 
by section 9 (2) of the Act is of ministerial nature only, and it is not open 
to him to deal with the objections to the validity of the mortgage. If a 
case is referred to the Deputy Commissioner by a Civil Court, under 
section 9 (3) of the Act, or if the mortgagee applies direct to the Deputy 
Commissioner under section 9 (2) of the Act, without first applying to the 
Civil Court under the regulation, and the mortgagor on appearing before 
the Deputy Commissioner denies execution of the mortgage or pleads 
payment of the mortgage-debt, the Deputy Commissioner must decline to 
exercise the power conferred on him by section 9 (2), and the proper 
course is for the Deputy Commissioner to leave the mortgagee to foreclose 
the mortgage under the regulation, or sue in the Civil Court for the 
money due. 

Sub-section (2)—mortgagor not a member of an agricultural tribe 
—Deputy Commissioner’s action in striking out conditional sale 
clause is ultra vires —Regulation XVII of 1806. 

The plaintiff had a mortgage by way of conditional sale from defen¬ 
dants. At mutation the Revenue Officer thinking that the clause relating 
to conditional sale was not enforceable asked the plaintiff whether he 
would agree to its erasure, and the latter giving his consent, the 
Deputy Commissioner struck out the clause. The plaintiff subsequently 
came to know that this action of the Deputy Commissioner was ultra vires 
as the mortgagor was not a member of an agricultural tribe and in 1910 
had the usual notice of foreclosure issued, and upon expiry of the year of 
grace brought action for possession as proprietor. 
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Held, that as the deed was changed Avith the consent of plaintiff and 
was at the time no longer one of conditional sale the provisions of Regula¬ 
tion XVII of 1806 were not applicable to it and defendant was justified in 
ignoring the notice of foreclosure which he knew to be unwarranted by the 
deed as it then existed (l). 


Sub-section (2)—appeal, review and revision of orders passed by 
the Deputy Commissioner. 

Under section 19 of the Alienation Act, it may be that the order 
of the Deputy Commissioner refusing',to interfere under section 9, sub¬ 
jection, (2)^ pf Jtfje Act t \is open'<6 appaaL, review and revision. The time 
limited for appeal is, under section 14 of the Punjab Land Revenue Act, 
1887, strictly limited, so also, except for sufficient cause being shown, is the 
time within which a review can be entertained, but under section 16 (l) 
of that Act, the Financial Commissioner can at any time revise the Deputy 

Commissioner’s order. Possibly these provisions are applicable.to 

orders passed by the Deptuy Commissioner under section 9, sub-section (2) 
of the Alienation Act” (2). 


Official instructions issued regarding the working of section 9, 
sub-sections (2) an4 (4) of the Act—procedure where mortgagee refuses 
to act. 


(Financial Commissioner s Standing Order No . 1 9 para. 42 :) 

“ 42. The following instructions are issued regarding the working 
of section 9, sub-sections (2) and (4) of the Act, in regard to mortgages by 
way of conditional sale made before the commencement of the Act which 
still subsist :— 


4 (l) A Deputy Commissioner shall decline to exercise his powers 
under section 9 (2) if the mortgagor on appearing before him denies the 
execution of the mortgage or pleads payment of the mortgage-debt 
(1916 L. L. T. 4). 


(2) If the condition intended to operate by way of conditional sale 
is to the effect that, in default of payment of the mortgage money >or^ 
interest at a certain time, the land will be absdlutely transferred to. the 
mortgagee, and if the mortgagee agrees to the said condition being, struck 
out, no new mortgage-deed need be drawn* up, and it will be sufficient 
for the Deputy Commissioner to strike out such cohditidp and attest the 
alteration so made. , \ 

\3) If, however, the mortgagee effects, to *.accept in. lieu of the said 
mortgage’ a mortgage which may at his option\5e .either in form (a) or 
form (b) as permitted by section 6 (1) of the A cl,.a, new deed of mortgage 
will have to be executed, as in such a case'there is, no mere alteration 


1. Salig Bom v. Ch a jju±* 6 P. R. 191^= 113 P. W, R. 1917=41 I. C. 222. 

2. Section 15 (l)(6) Punjab Land “Revenue Act. 

8. 31 P. R. 1912, p. 109. 
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of a subsisting mortgage, but the substitution of a mortgage of one kind for 
another mortgage of a different kind. In this case, by Government of 
India Notification No. 6167-S-R., dated 6th December, 1901, so much 
of the stamp duty on a new mortgage-deed drawn up as referred to above, 
as is not in excess of the duty already paid in respect of the previous 
mortgage, has been remitted. Under the ordinary rule of law the mortgagor 
will have to meet any excess stamp duty payable and also other expenses 
incidental to the new mortgage. 

“ (4) If upon the mortgagee electing to accept an approved form of 
mortgage in lieu of the original mortgage, the mortgagor cannot be found, 
fails to appear or refuses or neglects to execute the new mortgage, the 
Deputy Commissioner is empowered by section 9 (4) of the Act as amended 
in 1907 to execute the mortgage himself on such terms as to costs as he 
may think fit. 

“(5) If, however, the mortgagee when put to his election by the 
Deputy Commissioner refuses to agree to either of the alternatives offered 
him, the Deputy Commissioner should explain to him that he is not at 
liberty thus to attempt to defeat the law, that he must choose one of the two 
courses provided for him by the section of the Act, and that the only 
practical result of his refusal to elect is that he leaves it to the Deputy 
Commissioner to make the election for him. If, in the face of such au expla¬ 
nation, the mortgagee still refuses to act, the Deputy Commissioner should 
then act for him and define what the mortgage is to be in accordance with the 
power conferred upon him by section 9 [2). In such a case ordinarily the 
best course will be to strike out the condition intended to operate by way 
of conditional sale, because this avoids the further complication 
that if a new mortgage is ordered, the mortgagor may decline to 
execute it. One of the objects of the Act was to cancel conditional 
sales with retrospective effect, subject to an arrangement by which the 
mortgagee should not lose his security. When he would have adequate 
security with the sale clause struck out there need be no hesitation in 
compelling hirn to accept that arrangement if he will not do so voluntarily. 
It is only when the mortgage-deed with the sale condition excised would 
not afford adequate security and when the mortgagee refuses to exercise 
the option allowed to him by law, that the Deputy Commissioner need of 
his own motion order a new mortgage. It must be remembered, however, 
that, if the Deputy Commissioner of his own motion orders a new mortgage 
and the mortgagor thereupon declines to execute it, the Deputy Com¬ 
missioner is not empowered to execute the mortgage under section 9 (4) 
of the amended Act, because one of the conditions of the exercise of that 
power is the agreement by the mortgagee to accept a new mortgage.” 

SUB-SECTION (3) 

Sub-section 3—meaning and scope. 

This sub-section makes it obligatory for the Civil Courts to refer the 
following cases to the Deputy Commissioner with a view to the exercise 
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of the power conferred by the preceding sub-sections viz., (1) if proceed¬ 
ings for the enforcement of a condition intended to operate by way of 
conditional sale are instituted or are pending at the commencement of 
the Act in any Civil Court; and (2) if a suit is instituted in any Civil Court 
on a mortgage to which sub-section (l) or sub-section (2) applies. 

Under the Central Provinces Land Alienation Act, 1916, it has 
been held that in a suit on a mortgage executed by a member of the 
aboriginal tribe and containing a condition of foreclosure in case of 
the non-payment of the debt, no foreclosure decree can be passed and 
sub-section (3) of section 9 applies to suits pending at the commence¬ 
ment of the Act or instituted afterwards (l). 

Section 9 (3) of the Punjab Alienation of Land Act, 1900, how¬ 
ever, refers only to suits instituted in any Civil Court after the com¬ 
mencement of the Act on a mortgage to which sub-section (l) or sub¬ 
section (2j applies. The foreclosure proceedings referred to relate to both 
pending at the commencement of the Act and instituted after the Act 
has come into force. If the foreclosure proceedings were over before the 
commencement of the Act, viz., 8th June 1901, this sub-section does not 
apply. 

Suit on a mortgage by way of conditional sale effected by a 
person other than a member of an agricultural tribe— section 9 (3) 
not applicable. 

Section 9 (3) of the Punjab Alienation of Land Act, 1900, does not 
apply to proceedings instituted after the Act came into force for the 
enforcement of a mortgage by way of conditional sale executed by a 
person who is not a member of an agricultural tribe (2). I he foreclosure 
proceedings must, it seems, be with reference to a mortgage to which 
sub-section (I) or sub-section (2) applies. 

Although it is the duty of a court to refer a mortgage of land by 
way of conditional sale to the Deputy Commissioner under section 9 of 
the Punjab Alienation of Land Act if it was made by a member of an 
agricultural tribe, but it is for the party desiring to obtain benefit of that 
enactment to allege and prove that he is a member of an agricultural 
tribe. The mere assertion by a party that he is so and the refusal of 
the court to recognise him as such does not amount to material irregu 
larity and is not open to revision by the Chief Court under section 
70 (l) (a) of the Punjab Courts Act, 1884 (3). 

Meaning of u proceedings ” in section 9 (3) when is a mortgage 
said to he subsisting— distinction between “ proceedings and suit 
—whether “ appeals included in “ suit . 

“ Proceedings ” and “ suits ” are mutually exclu sive, an d relate to 

1 Mst Gora v, Ram Lal = A. I. R 1921, Nag. 146 = 64 I. C. 729. 

2. Kalu v. Mona Mal~<o 4 P. R. 1906=107 P. W. R. 1906. 

3. Uda v Mul Chanda 4 P. R-1907 = 20 P. W. R- 1907. 
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different classes of cases. Proceedings clearly mean proceedings under 
the Regulation (XVII of 1906) for service of notice on the mortgagor 
with a view to foreclosure, and where such proceedings are pending, that 
is, wheh the year of grace has not expired, the mortgage is necessarily 
current, and the Deputy Commissioner can exercise his functions under 
sub-section (2). Where the year has expired they are no longer pending, 
and the Deputy Commissioner can only act if in the suit the foreclosure 
proceedings are declared bad, which amounts to declaring the mortgage 
to be subsisting (l). 

The second part of the sub-section applies only to suits instituted 
after the Act came into force. The word “suit ” does' not include 
“appeals'" and, therefore, no reference was permitted when an appeal 
was pending at the commencement of the Act, in the Divisional Court, 
provided that the suit out of which the appeal arose was not instituted 
after the enforcement of the Act. Nor does he sub-section apply to 
suits which were instituted before the Act came' into force and were 
pending in the Court of first instance on the 8th June, 1901 (2). 

Section 9 (3) does not apply to suits for declaring conditional 
sales absolute with or without possession before the Act came into 
force. 


Sub-section (3) of section 9 of the Punjab Alienation of Land 
Act, 1900, does not apply to suits for declaring conditional sales absolute 
with or without possession pending in the Civil Courts before the 
Act came into force or to appeals in such suits (3). 

Mortgage not current or subsisting—section 9 (2) does not 
apply and. no reference to the Deputy Commissioner is necessary 
under section 9 (3) suit on a mortgage—meaning of. 

Where a notice under Regulation XVU of 1806 (see Appendix) has 
been properly issued in a mortgage by conditional sale and the money 
due on the mortgage is not paid within the year of grace, the title of 
the mortgagor becomes extinct at the end ot the year, even though no 
suit is brought to declare that fact or for possession (4). A mortgage, in 
respect of which the title of the mortgagor has been extinguished as above, 
cannot be called one that is current or subsisting. With reference to such 
a mortgage the Deputy Commissioner cannot exercise the powers given 
by sub-section (2). 


Section 9 of the Punjab Alienation of Land Act does not apply 
to a suit for possession after foreclosure of a mortgage by conditional 


1. Jagan Nath v. Fazla- 26 P. R. 1902 
1902 and 94 P. R. 1901. 

2. Rid. 

8. Ibid . 

4. See V. Cal. W. N. 888; 103 P. R. .1901 
quoted in 26 P. R, 1902. 


= 26 P. L. R. 1902. See also 47 P. R. 

(F.B.) ; I. L. R. XIV All. 405 (F.B.) 
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s^le where the year of grace allowed for redemption under Regulation 
/XVII of 1806 expired before that Act came into force (1). “According 
to the view of the law taken in the case of A tar Singh v. Ralla Ram (2), 
which follows the ruling of the Privy Council reported as Batul Begum v. 
Mansur Ali Khan (3) in case the notice has been properly issued and 
the money due on the mortgage is not paid within the year of grace, the 
title of the mortgagor becomes extinct at the end of the year even though 
no suit is brought to declare that fact or for possession. The consequence 
is that the mortgage would be no longer current or subsisting, and hence 
it could not be said that a suit for possession instituted in the Civil Court 
is a suit on a mortgage” 


<SL 


In Bichha Lai v. Gumani (4) there was a mortgage made before the 
commencement of the Punjab Alienation of Land Act by an agriculturist of 
his land in which there was a condition intended to operate by way oi\ 
conditional sale and still current* It was brought by the District Judge, 
who was moved to issue a notice of foreclosure under Regulation XVII 
of 1806 after the Act had come into force, to the notice of the Deputy 
Commissioner. The mortgagee accepted the new mortgage as proposed 
by the Deputy Commissioner in lieu of the original one but the mortgagor 
refused. The Deputy Commissioner thereupon in view of Financial Commi¬ 
ssioner’s Circular Letter No. 3482 of 6th June 1903 decided that nothing 
further could be done and returned the reference to the District Judge* 
Notice of foreclosure was then issued and after the expiration of the year 
of grace the mortgagee instituted a suit for possession as owner. 


Held , that in these, circumstances the foreclosure proceedings under 
Regulation XVII of 1806 were not barred by the provisions of the Punjab 
Alienation of Land Act, and that it was not necessary for the Civil Court 
upon the institution of the suit for possession to refer the matter again 
to the Deputy Commissioner under sub-section (3) of section 9 as the 
mortgage had then ceased to exist and the mortgagee had become ipso facto 
owner of the property by purchase. 

This case was apparently decided before the Punjab Alienation of 
Land Amendment Act, 1907 (Punjab Act I of 1907) which added sub-* 
section (4) to this section came into operation. This sub-section now 
provides that if in these circumstances the mortgagor refuses or neglects to 
execute such mortgage, the Deputy Commissioner shall have authority to 
execute such mortgage and the mortgage so executed shall have effect as 
if it had been executed by the mortgagor. 


1. Ram Nath v. Karori Mai = 38 P. R. 1904 -142 P. L. R. 1904* 

2. 103 P. It. 1901 (P.B.). 

3. 5 Cal. W. N. 888 P. C. 

4. 93 P. R. !907—104 P. W. B. 1907. 
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M. S. mortgaged the land in suit to G for Rs. 500 on the 8th 
April 1896, redeemable within six years, otherwise the land to be con¬ 
sidered as sold. On 31st August 1903 the mortgagee applied to -the Deputy 
Commissioner and prayed that in lieu of the said mortgage by way of 
conditional sale, a mortgage of the kind recognized by section 6 (1) [a) of 
the Act might be granted to him for a period of twenty years. The 
Deputy Commissioner thereupon summoned the mortgagor and on his 
objecting to the change, the Deputy Commissioner recorded the fact of 
mortgagor’s refusal and left matters in status quo. In June 1904 the 
mortgagee applied to the District Judge for issue of notice of foreclosure, 
who after referring to the proceedings before the Deputy Commissioner 
decided that a further reference to the Deputy Commissioner under 
section 9 (3) of the Act* was unnecessary and issued notice of foreclosure, 
which was duly served upon the mortgagor on 23rd June 1904. I he 
mortgagor took no objection to this notice nor did he attempt to redeem 
the land. On 28th July 1906 the mortgagee instituted the present suit; 
for possession as vendee, the year of grace having expired. The first court 
found that plaintiff had duly complied with all the provisions of Regulat>tf 
XVII of 1806 but held that plaintiff was not entitled to take possession as 
full owner, because no reference was made to the Deputy Commissioner 
under section 9 (3) of the Act, and passed a decree for possession of. -the 
land as mortgagee for twenty years under section 6 (1) (tf). This .decree 
was upheld by the Divisional Judge. 


Held , by the Chief Court on further appeal,— 

(f) that the year of grace prescribed by Regulation XVII of 1806 
having expired and plaintiff having complied with all the provisions; of the 
Regulation, he was now suing for possession as full proprietor, there was 
no mortgage now in existence or u current ” within the meaning of 
section 9 (2) of the Act, so that even the Deputy Commissioner,, had -now 
no power to interfere with the right of the quondam mortgagee ; . 

[ii] that Civil Courts have no power at all to convert a.mortgage by 
way of conditional sale into a mortgage prescribed by ^section 6 (*l0 of* 
the Act, this being a matter left entirely to the Revenue authorities ; 

{tit) that the District Judge was right in not referring the mortgage* 
again to the Deputy Commissioner under section 9 (3) of the Act, it haying 
already been before him and he having declined to take action in respect of 
it; that action on the part of the Deputy Commissioner being equivalent „to 
his giving his sanction to the retention of the conditional sale clause (l). 

In this case also the Deputy Commissioner obviously, acted^in 
accordance with the instructions contained in the Financial Comifam^ioper’s 
Circular No. 3482, dated the 6th June, 1903, to leave the matter i n status quo 
on mortgagor’s refusing to accept Deputy Commissioner’s decision. This 

1. Gopal Du* v. Llari Sinffh^Q 8 P. B.' 1903-67 P. L. R. 1910=137 P. W. B. 
1909=3 I. C. 019. 
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iculty has been met with now by the addition of sub-section (4) to 


section 9 by the Amending Act of 1907, as already explained. 

Again, in Bhero Das v. Mona (1), the defendant, a member of an 
agricultural tribe, mortgaged his land to plaintiff by way of conditional 
sale on 20th March 1896. In October 1900 plaint.ff had a notice issued 
under Regulation XVII of 1806. In 1904, the plaint.ff applied, under 
section 6 of the Punjab Alienation of Land Act, to the Deputy Commissioner 
to be granted a mortgage of the land in lieu of his mortgage by way of 
conditional sale. The Deputy Commissioner ordered the defendant to 
execute a mortgage for 20 years, and on the latter failing to do so, decided 
on 9th September 1904 to take no further action and to relegate the parties 
to their former rights. On 24th October -1904, the plaintiff instituted a 
suit for possession of the land mortgaged to him. The Lower Appellate 
Court held that the Civil Court had no jurisdiction and that the case must 
be referred to the Deputy Commissioner under section 9 (3) of the Act. 

Held, that as the proprietary title of the plaintiff (the former 
mortgagee) had become complete on expiry of the year of grace, the present 
suit must be regarded, not as based on the original mortgage but as founded 
on plaintiff’s proprietary title—and moreover as section 9 (2) did not apply 
to a case where the mortgage was no longer “current ” when the suit 
was instituted no reference to the Deputy Commissioner under sub¬ 
section (3) was called for. 


Held also, that the Deputy Commissioner had a discretionary power 
under section 9(2), either of putting the mortgagee to his election or of 
sanctioning the retention of the conditional sale clause and that the Deputy 
Commissioner’s order of 9th September 1904, must be construed to amount 
to such a sanction and that for this reason also, no reference to the Deputy 
Commissioner under sub-section (3) was called for and the Civil Court had 
jurisdiction to decide the case. 

It may be pointed out that now under sub-section 4 of section 9 of the 
Act if upon the mortgagee electing to accept an approved form of mortgage 
in lieu of the original mortgage the mortgagor cannot be found, or fails to 
appear or neglects to execute the new mortgage, the Deputy Commissioner is 
empowered to execute the mortgage himself on such terms as he may think 
fit (2). 

Sub section (3)—reference by a Civil Court to the Deputy 
Commissioner—practice—before making reference Civil Court should 
dispose of objections raised by mortgagor against validity of inert- 
gage etc 


I he meaning of section 9 (3) is that when claims are brought upon 
a mortgage containing a clause to operate by way of conditional sale, to 

1 31 P. R. 1912-153 P. L. R. 1912-88 P, W. R 1912=14 I. C. 783. 

2. See Financial Commissioner's Standing Order No. 1, para. 42 (3). 
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enforce that clause, the case is to be sent to the Collector (Deputy Com¬ 
missioner). But the Collector has only powers to deal under the Act 
with that clause as provided in the Act. It follows, therefore, that the 
proper course for a Civil Court to pursue, if the only question in dispute is 
the enforcement of that clause, is to refer it at once to the Collector. 
But if there are other points in dispute, as, for instance, the execution of 
the contract is altogether denied, all such other points between the parties 
should first be decided by the court, and it is only when it is found by 
the court that there is a subsisting mortgage between the parties con¬ 
taining a clause to operate by way of conditional sale, which the plaintiff 
still seeks to enforce against the defendant, that a reference is to be made 
to the Collector. If a suit is brought upon a mortgage containing a clause 
to operate by way of conditional sale, but no suit is brought to enforce 
that clause, which is abandoned by the plaintiff, then, no reference is 
necessary to the Deputy Commissioner. Such a reference in brief is only 
necessary, when it has been found as a fact by the court that there is a 
mortgage subsisting between the parties containing such a clause, and that 
finding should be embodied in a judgement and decree, and will be appealable 
in the ordinary course. The order referring the case to the Deputy 
Commissioner is not itself appealable, but stands or falls with the decree 
of the court which makes it (1). 


In this case the plaintiff brought a suit to obtain possession of certain 
land which had been mortgaged to him by a deed, dated 1st February 1892, 
which contained a clause Operating by way of conditional sale. The 
condition was that if certain conditions were not fulfilled, the mortgage 
would merge into a sale of 1,288 kancils 6 tuatlcis for Rs. 650 and interest. 
The suit was brought upon the allegation that demand had been duly made, 
and notice duly issued and all proceedings required by Regulation XVII 
of 1806 {see Appendix) duly carried out, so that foreclosure was complete, 
and the plaintiff had become proprietor of the land. In virtue of that 
proprietary right which had already accrued to him he claimed possession- 
It was remarked—" It thus appears that no question under section 9 (3) 
of the Land Alienation Act was raised in this case. What the Lower 
Court had to decide was whether the foreclosure proceedings were valid 
and legal throughout, and whether the proprietary title had in fact vested 

in the plaintiff before the suit was brought and before the Land Alienation 

Act came into force. Speaking broadly, if he found on the facts that 
these foreclosure proceedings were complete and valid, and that the year of 
grace had expired, and that the defendant had entered into the contract 
as alleged, then he would decree the plaintiff’s claim. The suit was not 
instituted on a mortgage to which sub section (1) or sub-section (2) of 
section 9 of the Land Alienation Act applies, but upon a sale alleged to 
have become complete. According to the plaint there was no subsisting 


1. Mela Ram v. Kiman='& P It. 1905 = 89 P. h- R. 1905=65 P. W. B. 19.05 
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mortgage, and, if the facts stated in the plaint be correct, then in accordance 
with the ruling in Rant Nath v. fCerori Mai (l), the view that there is no 
subsisting mortgage and no ground for a reference to the Collector (Deputy 
Commissioner) is correct. 

“ It follows, therefore, that when a suit is brought for possession on 
the allegation that a mortgage has been executed containing a clause of 
conditional sale, and it is alleged that proceedings under Regulation XVII of 
1806 had been validly concluded before the Land Alienation Act was 
passed, and possession as proprietor is sought, it is the duty of the Civil 
Court to try rhe case and to pass a decree decreeting or dismissing the 
claim in whole or in part. Such a decree will be subject to appeal- 
the result of the findings and decree are such as to call for action under 
any section or clause of the Land Alienation Act ;> such action may be 
taken after judgement and decree have been passed. 

Civil Court not empowered to alter terms of mortgage 

The only duty imposed by this sub-section on a Civil Court is to 
make a reference to the Deputy Commissioner. The Civil Court has no 
power to alter the terms of the mortgage and convert it into form [a, 
or form ( b ) (2). 

■ Instituted on a mortgage ’—meaning of 

The terms of a mortgage-deed executed by A in favour of B were 
that A was to remain m possession of the land and pay a certain amount 
by way of interest by instalments twice a year. In case of default B was 

to take possession of the land. No period was fixed for redemption but A 

was entitled to redeem the land in Chet of every year by payment of the 
amount due. At the time of mutation proceedings it was discovered that 
the mortgage contravened the provisions of the Punjab Aiienation of Land 
Act and as B did not agree to modify the terms of the mortgage so as to 
make it legal, mutation was refused. On default by A, B sued him to 
recover the principal and interest only. Held, that the case fell under 
section 9 (l) of the Act. The suit under the circumstances could not be 
said to be “ instituted on a mortgage ” within the meaning of section 9 (3) 
and hence no reference by the Court to the Deputy Commissioner was 
necessary under section 9 (3) (3). 

Suit for possession under the terms of a mortgage-deed-contain¬ 
ing a clause intended to operate by way of conditional sale-mort¬ 
gagee giving up the condition before the Civil Court-duty of the 
court under section 9 (3)-duty of the Appellate Court to make 
reference to the Deputy Commissioner. 

In Narain S ngh v. Hay at (4) the plaintiff s nedjor pos session as 

1. 88 P. R- *904. _ „„ 

2. Hichha Lai v. Gumn*i~& V. R. 1907=164 P. W. R. 

8. Sachet Singh v. Hadayat UUah=k. I. R. 1932 U-.li. 680 = 140 I. C. 868 =83 
P. L. R. 816. 

4. 20 P. R. 1908 = 68 P- h. R. 1903. 
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mortgagee of certain land by a registered deed which contained a condition 
that plaintiffs should'take possession as mortgagee in the event of failure 

to pay certain instalments, but there were two other clauses in the deed 
which were intended to operate by way of conditional sale. The first 

court gave a decree for possession without making any reference to the 

Deputy Commissioner under section 9 (2) and (3) of the Act. In appeal 

before the Divisional Judgfe it was urged that the deed should have been 
referred to the Deputy Commissioner and that course should now be 
taken by the Appellate Court. The Divisional Judge referred the following 
points for the decision of the Chief Court :— 

(1) Does section 9 (3) of the Land Alienation Act apply to a case in 
which the plaintiff sues on a mortgage to which section 9 (2) applies but 
does not sue to enforce the condition intended to operate by way of con¬ 
ditional sale ? 

(2) Whether when the Lower Court has wrongly neglected to refer 
the case to the Deputy Commissioner, the Appellate Court should pass 
over the irregularity ? 

(3) Assuming, that the Appellate Court should amend the irregularity 
of the Lower Court, what form should that amendment take ? 


Held ,— 

(1) that section 9 (3) applies, but in cases in which the plaintiff 
not only did not sue on the clause regarding conditional sale, but sur¬ 
renders that condition altogether and agrees of his own motion to have it 
struck out, the mortgage would cease to be one including such a clause 
and the reference to the Deputy Commissioner would be no longer neces¬ 
sary, as there would be no mortgage before the Court coming within the 
purview of section 9 (2); 

(2) that the provisions of sections 9 (2), (3) of the Punjab Aliena¬ 


tion of Land Act are imperative, and if the first court passed a wrong 
order it is clearly the duty of an Appellate Court to set it right; 

' (3) that according lo the provisions of section 582, Civil Procedure 
Code (sec? new section 107 [2] Civil Procedure Code, 19,08), the Appellate 
Court should proceed in the same manner as a court of first instance 
would proceed to decide the preliminary points noted therein, and thereafter 
if a reference to the Deputy Commissioner is still necessary under section 9, 
it should be made either direct or through the Lower Court, and in those 
cases where the exercise of his powers under the Alienation of Land Act 
by the Deputy Commissioner would not dispose of the case, the Civil Court 
making the reference should dispose it of after the Deputy Commissioner 
has discharged his duties in connection therewith. “The provisions of 
section 9 (2) (3) of the Alienation Act are imperative, and if the first court 
has passed a wrong order it is clearly the duty of the Appellate Court to set 
it right. ' The power and duties of an Appellate Court in this connection 
are of course precisely the same as those of the first court ; there is nothing 
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whatever in section 9 of the Alienation Act, to take procee hags taken in 
accordance with that section out of the purview of section 582, Civil 
Procedure Code/' 

As regards poiru No. (l) in the above decision, the principle laid 
down in the ruling was not followed in Bodh Raj v. Faiz Baksh (1) in 
which, it was held that notwithstanding the fact that a mortgagee holding a 
deed containing a condition intended to operate by way of conditional 
sale sues for possession only, the Civil Courts are bound in the 
first instance to refer the case ro the Deputy Commissioner under 
the provisions of sub-section (3) of section 9 of the Act, and 
should not grant him the relief asked for although he may be 
willing to surrender and agree, of his own motion, to have the condition 
for sale struck out, * The Divisional Judge's view in the present case is 
that the plaintiff, who represents the original mortgagee, should not be 
allowed to take over possession from defendant, the pre-emptor who now 
represents the original mortgagor without allowing the Deputy Commis* 
si oner, should he think fit, to limit the term of his possession to twenty 
years, whether the amount charged on the land be or be not repaid within 
that period This appears to me to be the proper course to pursue/* 

Bodh Raj v. Faiz Baksh (2) was, however, disapproved in Mela 
Ram v. Kunan (3) in which it was observed —“ Bodh Raj v. Faiz Baksh 
(91 P. R> 1901) is the judgement of a single Judge and was passed under 
a misapprehension. Such a reference in brief U only necessary, when.it 
has been found as a fact by the court that there is a mortgage subsisting 
between the parties containing such a clause.” 

Reference wrongly made by Civil Court -all proceedings taken 
thereon are ultra vires. 


In cases to which sub-section (3) does not apply but in which the 
reference has been wrongly made by a Civil Court, not only is' the 
order of the Civil Court making the reference ultra vires but also the 
order of the Deputy .Commissioner taking action on the reference and ail 
the proceedings in connection with these orders must be regarded as 
non-existent (4). In this case the plaintiff sued and obtained decree for 
possession of certain land by foreclosure of mortgage on the Utb March 
1901, The defendants appealed to the Divisional judge, who, on 26th 
June 1901 referred the case to the Deputy Commissioner under section 9 (3) 
of the Act, which had come into force on 8th of June 1901. On 25th 
September, the Deputy Commissioner struck out the condition operating as 
a conditional sale, and on 12th October the Divisional Judge dismissed the 
suit in consequence of the Deputy \vommisstoner s action* Held , following 


1. 91 P. R* 1903 - 22 P- D E. 1904. 

2. 9IP..R.T0OB, 

3. 3b IE B. 1905, p.m . m _ 

4. 38 Maya Maly Javmtu- 47 .P ft 1902-77 V. L B. U0-* 
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Jagan Nath v. Fazla (\) that it was ultra vires both for the Divisional 
Judge to refer the case to the Deputy Commissioner and for the latter to 
deal with the case under section 9 (2), as the plaintiff held a decree for 
possession of the land at the time the Punjab Alienation of Land Act came 
into force, there being no subsisting mortgage at the time. 

Section 9 (3)—foreclosure proceedings, whether still ‘pending 
after District Judge’s order consigning record to Record Room but 
before expiry of year of grace—reference to Deputy Commissioner 
—necessity of strict proof of procedure for foreclosure under Regula¬ 
tion XVII of 1806 

In February 1909, plaintiff sued for possession as owner of certain 
land mortgaged to him by way of conditional sale. Foreclosure proceedings 
had been taken and notice was issued in October 1900 and in'December 
1900, the District Judge made an order consigning the record to the Record 
Room. The year of grace expired in October 1901, and previous to that, 
on 8th June, 1901, the Punjab Alienation of Land Act had come into force. 
The Lower Courts found that the proceedings for foreclosure had t^een 
validly completed. 

Held , that on these findings, no reference to the Deputy Commissioner 
under .section 9 (3) of the Act was called for, as there were no proceedings 
for the enforcement of the conditional sale clause “ pending ” before the 
District Jtodge after the order in December 1900 consigning the record to 
the Record Room. 


But held also, that it was for plaintiff to prove affirmatively that each 
and all of the conditions prescribed by sections 7 arid 8 of Regulation XVII 
of 1806 bad been duly fulfilled and that as the notice issued did not bear 
the District Judge's seal, as required by section 8, the foreclosure proceed¬ 
ings wfcre bad in law, and consequently as the mortgage still subsisted, 
the case must be referred to the Deputy Commissioner under section 9 (3) 
of the Act. for such action as he might think fit to take (2). 

“Defendant has'preferred a further appeal to this court and we 
have heard arguments upon questions of no little difficulty. It has, for 
instance,-been urged before us that in the circumstances of the present case 
the rights of. the mortgagee did not mature into rights of ownership because 
while the year of grace was still running, the Alienation Act came into 
operation and rendered it imperative on the part of the District Judge to 

refer the case to the Deputy Commissioner. Counsel (for defendant) 

contends that, despite the order of December, 1909, consigning the record 
to the Record Room, the proceedings for the enforcement of the condition 
intended to operate by way of conditional sale, must be held to have been 
pending before the District Judge at the date of the commencement of the 


1. 26 P. R. 1902. . ... 

2. Mst. Bakhtcitvari v. Shibbcin Lcd.-W P. R. .1912= 121 P. L. R. 1912=13 
I. C. 621 — 69 P. W. R. 1912. 
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Act: that the District Judge was, therefore, bound in law to refer the case 
to the Deputy Commissioner and that the failure to do so vitiated all the 
proceedings and acted as a bar to the mortgagee’s right to claim that the 
year of grace had in due course expired We are not disposed to accede to 
this argument. It seems to us that upon the facts as above stated there 
were no proceedings for the enforcement of the conditional sale clause 
‘fending before the District Judge after he had directed the consignment 
of the record to the Record Room. After this order had been passed, the 
case cannot reasonably be regarded as having been pending before the 

District Judge. It is also questionable whether in any event the 

omission on the District Judge’s part to comply with the provisions of 
section 9 (3) of the Alienation Act, would necessarily render it impossible 
for the mortgagee’s rights to mature into ownership by expiry of time (Le., by 
expiry of the year of grace.)” 


^ Note .—The view that there were no proceedings for the enforcement 
of the conditional sale clause “pending” before the District Judge after the 
order consigning the record to the Record Room, seems open to doubt, and 
it appears that the foreclosure proceedings must be taken to remain 
“pending” until the year of grace has expired. In Bajrang Das v. Ghani 
Rant (l) the land in suit was transferred by one Rupa in 1893 to the 
defendant’s father by a mortgage containing a stipulation for conditional 
sale. Rupa on his demise was succeeded by his widow Mst, Goran, and on 
the 8th June, 1900, the mortgagee applied for issue ot notice of foreclosure 
to Mst . Goran. That notice was served on the 16th June, 1900, but a few 
days before the year of grace expired the Punjab Alienation of Land Act 
came into force on the 8th June, 1901. In July 1904, the mortgagee 
recognising that Land Alienation Act applied to his mortgage made a prayer 
to the Deputy Commissioner under section 9 of the Land Alienation Act 
for possession of the land as mortgagee, but Mst, Goran refused to admit 
the validity of the mortgage and the Deputy Commissioner declined to 
interfere and referred the mortgagee to the Civil Court ; thereupon the 
mortgagee in 1904 instituted a suit for possession as full owner on the 
ground that the year of grace had expired and the mortgage had ripened 
into a sale. The quondam mortgagee obtained an ex-parte decree and 
took possession in April 1905. On the death of Mst, Goran the reversioners 
of the mortgagor brought a suit to redeem the land. 


Held , that the Land Alienation Act does apply to a case where the 
service of notice of foreclosure is effected within one year before the Act 
came into operation. The proceedings for the enforcement of foreclosure of 
mortgage comprising a stipulation of conditional sale remain pending until 
the year of grace has expired. 




JU A. I, R, 1923 Lab. 299 (2) -82 I. C. 987. 
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Section 9 (3)—mortgage by way of conditional sale—reference 
by Civil Court to Deputy Commissioner—Jurisdiction of Civil Court 
after such reference. 


After a Civil Court has made a reference in regard to a mortgage by 
conditional sale under section 9 (3) of the Act and the Deputy Commissioner 
has made an offer to the mortgagees which they rejected, the Civil Court 
is functus officio and has no further jurisdiction (l). 

Ordinarily a suit for sale of the mortgaged property terminates either 
in dismissal or in a decree under Order 34, Rule 4, Civil Procedure Code In 
cases in which the mortgagor is a member of an agricultural tribe and the 
Bundelkhand Land Alienation Act applies, a third course is possible, namely, 
a reference to the Collector who can take action under section 9. In such a 
case the final order of the Civil Court is a reference to the Collector and 
no further proceedings can take place before the court which, ex-hypathesi , 
cannot pass a decree for foreclosure or sale (2). 

Official instructions, 

“ The question has been raised whether the words ‘ proceedings, for 
the enforcement of a condition intended to operate by way of conditional 
sale ’ in sub-section 3 of section 9 of the Act, mean proceedings taken under 
section 8 of Regulation XVII of 1806 only, or whether they include 

proceedings in suits, appeals or execution of decree as well. 

“ The Chief Court has held that the words above quoted mean 

proceedings under section 8 of Regulation XVI l of 1806, only, vide 
Punjab Record No. 26 of 1902 (Civil) (3)- 

Chief Court Circular Memo. No. 3 — 1118-G., dated Lahore, the 
13th March , 1902 . 

“ 1. Some difficulty having been felt in the interpretation and 

working of section 9, sub-section 3 of Act XIII of 1900 (Punjab Alienation 

of Land Act) the Hon’ble Judges are pleased to issue the following instruc¬ 
tions :— 


“ 2 The difficulty of interpretation is in connection with the words 
* proceedings for the enforcement of a condition intended to operate by way 
of conditional sale.’ 

The question has been raised whether they mean proceedings taken 
under section 8 of Regulation XVII of 1806, only, or whether they include 
proceedings in suits, appeals or execution of decree as well. 

u This court has now held that the words above quoted mean proceed¬ 
ings under section 8 of Regulation XVII of 1806, only (26 P. R. 1902). 


1. Mst Bakhtawari v. Shibbcm LuZ = 66 P. R. 1916=157 P. L. R. 1916-155 
P. W. R. 1916. 

2. Bam Bahai v. Debt Din— A. I. R. 1932 All. 614=129 I. 0.170=54 Ail. 482, 

3. Financial Commissioner’s Standing Order No. 1, para, 48. 
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“ 3. The difficulty in the working of the sub-section relates to the 
stage at which a reference should be made by the Civil Court to the 
Deputy Commissioner. The question is whether the Civil Court should 
not postpone reference until it has recorded a finding as to the validity of 
the mortgage or on any dispute concerning limitation. The section itself 
is silent on the subject, but the Act must be construed reasonably, and it is 
obvious that unless the mortgage is a subsisting one and is not time-barred, 
to refer any matters connected with it to the Deputy Commissioner is to 
waste time. ^ 

“ Thei Hon’ble Judges accordingly direct that Civil Courts shall not 
make references to the Deputy Commissioner under section 9, sub-section 3, 
until they have disposed of any objections brought by the mortgagor against 
the validity of the mortgage or of any plea raised by him on the point of 
limitation.” 


Financial Commissioner's Standing Order No. 7, para- 49- 
“ 49 . ( 1 ) Some difficulty having been felt jn the interpretation and 

working of section 9 (3) of the Punjab Alienation of- I.and Act, arid- more 
particularly as to the stage at which a reference should be made- by the 
Civil Court to the Deputy Commissioner, the Hon’ble Judges of the Chief 
Court were pleased to issue the following direetibps in' their Circular Memo. 
No. 3 —ii 18—G, dated the 13th March, 1902, as amended by circular 
Memo. No 4129—G, dated the'24th October, 1907 : — . 

, “ ( a ) iri ‘proceedings,’ *.e., in proceedings under section 8 of Regula¬ 
tion XVII of 1806, the action of the District Judge, is purely ministerial... 

If the Deputy Commissioner; on a reference being maije, returns the 
proceedings without striking out the clause as to conditional sale the 
District Jud^a should proceed to serve the notice on the mortgagor, as 
required by Regulation XVII of 1806. 

“ (b) If a civil suit is instituted, oh a mortgage to which section ? of 
the Act applies, the Civil Court shall not make a reference to the Deputy 
Commissioner under sub-sectiou (3) of section 9 until it has disposed of 
any objections brought' by the mortgagor against the validity of the 
mortgage, or of any plea raised by him on the point of limitation. 


• “(2) Special features of suits for-redemption and foreclosure of mort¬ 

gages of this kind will now be found in part (/) of Chapter 1—N of the 
High Court Rules and Orders, Volume I, 1930.” 

Part (/) of Chapter 1 —N, of the High Court Rules and Orders 
Volume 1, 1930. 

{/) Suits Jar Redemption and Foreclosure of Mortgages. 

“ 1 . The law regulating the procedure in*cases where the mortgagee, 
whose mortgage-deed also contains an arrangement for conditional saie, 
desires to forclose the mortgage is often misunderstood. Regulation XVII 
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of 1806 is still the lav; on the subject, it will be seen .'that* whatever 
the terms of conditional sale, the mortgagee cannot enforce them till he 
has, by summary petition to the Court* caused notice to be served on the 
mortgagor to the effect; that, if the latter does not pay the sum secured 
within one year, the mortgage will be held foreclosed. After the lapse 

of' this year, and not till then, the mortgagee can sue for possession as 

owner, or, if in possession, to be declared owner in accordance with the 
terms of the mortgage, 

M When suits of this kind are brought, the court should be careful 
to note if the provisions of the Regulation have been complied with. 
The applicability or otherwise of section 9 (3) of the Punjab Land Aliena¬ 
tion Act, 1900, in case of proceeding*: instituted after the commencement 
of that Act, should also be considered. 

“It should also be noted that according to section 10 of the Punjab, 

Land Alienation Act, 1900, in any mortgage of ' land made after the 

commencement of the Act, any condition which is intended to operate by 
way of conditional sale shall be null and void.. 

“2. Only a District or Additional judge can deal with applications 
under sections 7 and 8 of the Regulation XVlt of 1806. 1 he procedure 

prescribed in the Regulation should be very strictlv observed as otherwise 
the notice may Have no legal effect* 

“ 3. According to Order IX, Rule 9, of the Civil Procedure Code 
(as amended by the High Court), when a suit tor redemption is dismissed 
in default under Order IX, Rule 8, the plaintiff is not precluded irom 
bringing another suit for redemption of the mortgage 

“4. The Redemption of Mortgages (Punjab) Act, 1913, provider a 
summary procedure for redemption of land through the Collector in the 
Province. But any party aggrieved by the decision of the Collector, can 
institute a suit in a Civil Court to establish his right (sec section 13 of 
that Act) 


Sub-section (3)—mortgagee suing for possession as owner on 
expiry of year of grace—foreclosure proceed mgs found null and void 
on account of defect in notice of foreclosure—mortgage still subsists 
and reference to Deputy Commissioner obligatory. 

Plaintiff alleged that in respect of a mortgage by way of conditional 
sale, dated the 18th July, 1894, executed in his favour by defendant, he (the 
plaintiff) had taken proceedings under Regulation XVI of 1806, and he now 
sued for possession as owner of the land. The Lower Courts (Divisional 
Judge) dismissed the suit, holding that the foreclosure proceedings were null 
and void, as there was a fatal defect in the notice of foreclosure issued by the 
District Judge On appeal by the plaintiff' the Chief Court held that 
the suit had been rightly dismissed for the reason given above. “Counsel 
ior the plaintiff-appellant, however, now cot tends that as upon the 
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findings of the Divisional Judge, the mortgage in question still subsists, 
he was bound to make a jeference to the Deputy Commissioner under 
section 9 (3) of the Act, and I think this contention must prevail. No 
doubt, a reference was made to the Deputy Commissioner by the Divisional 
Judge by his order, dated 14th November, 1907, whicli proved infructuous 
owing to present appellant’s (plaintiff’s) refusal to agree to a mortgage in 
either of the forms mentioned in section 6 (a) or (6) of the Act, but the 
Divisional Judge had then held that the notice of foreclosure was a 
good one, and upon that finding he had no jurisdiction to make a reference 
to the Deputy Commissioner under section 9 (3), and the Deputy Com¬ 
missioner had no power to put the mortgagee to his election as con¬ 
templated in sub-section (2) of section 9. When, however, the Divisional 
Judge subsequently held that the notice of foreclosure was bad and. 
the mortgage still subsisted, he was bound to make the reference, under 
sub-section (3) of section 9 and could only dismiss the suit, if upon such 
reference the Deputy Commissioner had put the mortgagee to his election 
and the latter had refused to accept a mortgage in one of the authorised 
forms. I accept the appeal and setting aside the decree of the Lower 
Appellate Court, direct that a reference be made to the Deputy Commissioner 
under section 9 (3) of the Alienation Act.” (l) 

Sub-section (3)—Deputy Commissioner on the case being 
referred to him, striking out the conditional sale clause—Civil Court 
cannot thereafter issue notice of foreclosure to the mortgagor under 
Regulation XVII of 1806. 


“ 1. Certain -cases have recently been brought to the notice of 
the Hon’ble Judges, in each of which a Civil Court referred to the Deputy 
Commissioner, under the provisions of the Punjab Alienation of Land 
Act, 1900, a mortgage containing a condition intended to operate by 
way of conditional sale. The Deputy Commissioner struck out • the said 
condition under section 9 (2) of the Act, and returned the mortgage to 
the Civil Court. The Civil Court subsequently issued to the mortgagor 
in each case a notice of foreclosure under Regulation No. XVII of 1806, 
although this Regulation did not apply, as the mortgage no longer contained 
a clause as to conditional sale. 

“2. The officer presiding in the Civil Court when asked for an 
explanation, excused himself from responsibility for the action taken, by 
stating that the notices in question, though signed by himself, were 
written by a ministerial officer of his court without his orders; and that 
the work of issuing such notices is of a purely ministerial character, 
and is generally performed by the reader or ablanad of the court 

“3. The Hon’ble Judges are unable to accept the explanation as 
satisfactory. They desire to remind the presiding officers of Civil Courts 
that they are expected to exercise an efficient control over their ministerial 


t. Jill’an Ram v. Bhani Ram -51 P. W. R 1910 = 6 I. C. 657. 
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establishment, and cannot divest themselves of responsibility for the 
action taken by members of that establishment. No ministerial officer 
should be allowed freedom of action to the extent of being permitted 
to issue notices of foreclosure, or similar important processes, without 
a written order by the presiding officer of the court.’ (l) 

Mortgagor declared member of agricultural tribe after issue of 
foreclosure notice, but before expiry of year of grace- right of 'quondam 
mortgagee to sue for possession as owner—reference to Deputy 
Commissioner not necessary. 

On 23rd July, 1909, Bulanda, mortgagee, applied to the District Judge 
for the issue of a notice of foreclosure to Diwana, mortgagor (a Brahman 
of Kangra District) under Regulation XVII of 1806, in respect of a 
mortgage by way of conditional sale. 


The mortgagor was not then a member of an agricultural tribe. The 
notice was served on 17th August, 1909, and the year of grace began to run 
against the mortgagor. The Brahmans of the Kangra District were 
declared to be an * agricultural tribe’ on the 26th May, 1910, and Diwana, 
the mortgagor, thus became a member of an agricultural tribe from the 
aforesaid date. 

Held , that as the notice of foreclosure had been rightly issued against 
Diwana in July, 1909, (because at that date he was not a member of an 
agricultural tribe) and as the year of grace had begun to run against him, 
the mere fact that he became a member of an agricultural tribe before the 
expiry of the year of grace, could not obviously stop the year of grace from 
running with the effect of vesting in Bulanda, mortgagee, the proprietary 
rights in the land at its expiration. It was, therefore, held that the Lower 
Courts were right in decreeing the plaintiff’s (Bulanda’s subsequent suit 
for possession brought by him qua owner after the expiry of the year of 
grace, and that section 9 of the Alienation Act had no application to such 
a case (2). 


“ Sub-section (2) of section 9 of the Alienation Act, does not apply 
to the present case, because admittedly at the time when the mortgage in 
question was made by Diwana to Bulanda, the mortgagor was not a member 
of an agricultural tribe, and also because after the expiry of the year of 
grace (since the foreclosure proceedings were not found to be irregular), 
the mortgage had ceased to exist and, therefore, the Deputy Commissioner, 
who is empowered to interfere under section 9 (2) at any time during the 
currency of the mortgage, was precluded from exercising his powers 
of interference. Under sub-scetion (3) of the same section, a Civil 
Court is bound to make a reference to the Deputy Commissioner 


1. Vide Circular Memo. No. VII-8635-G., dated 20th August, 1906. 

2. 109 P. W. E. 1912=14 I. C. 382. 
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only in a case in which a suit is instituted on a mortgage to which sub¬ 
section (1) or sub-section (2) of the section in question applies; and 
obviously a suit like the present cannot be said to be instituted on a 
mortgage, where no mortgage is subsisting at the date of suit and when, 
therefore, sub-section (2) also ceases to have any application to it...... The 

year of grace began to run against the mortgagor after a proper notice of 
foreclosure had been issued against him under Regulation XVII of 1806 
and served upon him and it went on running against him inspite of his 
having meanwhile become a member of an agricultural tribe. As soon as 
the year of grace expired, the mortgagee became ipso facto full owner of 
the mortgaged-land, and the suit for possession subsequently brought by 
him against the quondam mortgagor was not a suit based on the mortgage 
but was intended to enforce his rights as proprietor of the land.’’ 

Sub-section (3)—suit to enforce registration of a mortgage-deed 
under section 77, Registration Act, is not suit “ on a mortgage/’ 



The Registrar having refused to register a mortgage-deed on 
the ground that it contravened the provisions of the Punjab Alienation 
of Land Act, 1900, the plaintiff brought a suit under section 77 of the 
Indian Registration Act, to enforce the registration of the mortgage-deed, 
but the suit was dismissed by the Trial Court. The plaintiff thereupon 
appealed to High Court, and the learned Judges of that court upheld the 
decree of the first court on the ground that “ as the deed is in contraven¬ 
tion of the provisions of the Alienation Act, the Registrar’s order refusing 
to register it was perfectly correct. ' It was then urged before their 
lordships by plaintiff’s counsel that ** the Civil Court should have referred 
the case to the Deputy Commissioner under the provisions of section 9, 
sub section (3) of the Alienation Act. The second part of the sub-section 
in question which the counsel says applies is ‘ if a suit is instituted in any 
Civil Court on a mortgage to which sub-section (l) or sub-section (2) 
applies, the court shall refer the case to the Deputy Commissioner with 
a view to the exercise of the powers conferred by the sub-section applying 
thereto’ In our opinion it cannot be said that the present suit has been 
instituted on a mortgage . This expression means, a suit instituted 
to enforce some of the terms of the mortgage, whereas the present suit 
has been instituted merely to enforce registration of mortgage-deed. 
Sub-section (3) of section 9 is, therefore, inapplicable and we dismiss the 
appeal. (1) 

Punjab Alienation of Land Act not retrospective—contract 
prior to Act, enforced. 

The provisions of the Act which came into force on 8th June, 1901, 
could not apply retrospectively to rights acquired before the said date. 
Consequently, where IVagreed to seij.certain land to P in January, 1901, 
and received an amount as earnest money, but delayed the completion of 

. 1. X L. L. J. 212. 
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sale, specific performance of the contract could te claimed and the deed 

registered in the ordinary course (l). 

Section 9 (3)—Civil Court cannot refer to Deputy Commissioner 
where the mortgagor’s tribe was included in the list of ‘agricultural 
tribes’ by a notification issued since the institution of the suit. 

The duty of the Court to make a reference to the Deputy Com¬ 
missioner, in case of a mortgage by a member of an agricultural tribe, arises 
only if the mortgagor’s tribe was included in the notification in force at 
the time when the suit was instituted. The fact that it has been so 
included in a notification issued since the institution of the suit, is 
immaterial, as the subsequent notification cannot have a retrospective 
effect (2). 

See also notes on pages 5 to 7 and page 5. 

Bundelkhand Land Alienation Act, section 9—reference is 
competent even after a decree is made absolute. 

In a suit filed on foot of a mortgage effected by the appellants on the 
I3th May, 1909, a preliminary decree for sale was passed on the 17th Jan¬ 
uary, 1918. which was made absolute on the 20th December, 1919. The 
parties were members of an agricultural tribe. When the decree was put 
under execution, an objection was filed by the judgement-debtors under 
section 16 of the Act, saying that the mortgaged-property could not be 
sold in execution of a decree. The court upheld that objection. The 
decree-holder then asked the court to take proceedings under section 9 of 
the said Act. That prayer was acceded to by the court of first instance 
and the order of that court was upheld by the Lower Appellate Court. The 
contention before the High Court was that no reference can be made under 
section 9 (3) of that Act after a decree has been made absolute. 

U e lil t —“ That section contains no such limitation. All that it lays 
down is, that if a suit is instituted in any Civil Court on a mortgage, after 
the commencement of this Act, by a member of an agricultural tribe, the 
court shall, if it finds that the mortgage is enforceable, refer the case to the 
Collector with a view to the exercise of the power conferred by sub-sec¬ 
tions (1) and (2) of section 9. This power can be exercised at any stage i.e., 
either before a decree has been passed or made absolute, because under 
section 16 the decree in such a case cannot be enfoiced by the sale of the 
mortgaged-property and must be left out of account, as if it had in effect 
never been passed. So long as the decree or mortgage subsists, the claim 
to recover the money or to enforce the mortgage also subsists; and a 
reference can be made to the Collector, who can refuse or alter the terms 
of the mortgage so as to bring it into accordance with the Act and make it 
conform to the limitation imposed thereby (3). 

1. Hctri Chand v. Bur a Mai -27 P. L. R. 1906. 

2. Uda v. Mul Chand = 4 i\ R. 1907 = 20 P. W, R« 19C7- 

3. Bishnath Singh \ Busdeo Singh— A. I. It. 1925 All. 171 = 821. C. 1037; 
See -also the same case decided in A. I. R. 1926 All. 186 on Letters Patent appeal 
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original courts when they find that a mortgage has been made which is 
ordinarily enforcible but which covers property situated within Bundel- 
lthand which cannot be sold, should take action under section 9 (5) before 
passing the decree and not wait till the decree has bfeeri passed. ” [Obiter 
in A. I. R. 1926 All. 136 (1).] 

Mortgages between members of the same agricultural tribe- 
section 9 of the Bundelkhand Land Alienation Act does not apply. 

Held, by a Full Bench (Boys, J. differing) that the plan of the Act is 
to control contracts of attempted alienation, which would have the effect of 
placing immovable property permanently in the hands of persotjs not 
members of the agricultural tribe, and, therefore, where the mortgagee is 
als6 a member of the same tribe though he cannot bring the property to 
.sale in execution, a remedy can be given to the mortgagee by providing 
; ■ for foreclosure. Section 9 does not apply to a simple mortgage between 

. members of the same agricultural tribe (l). 

Per Boys, J. —The mortgagee can be given a decree for sale. 

There is good ground in the Act itself to justify a finding that the 
' Act in no way deals with alienations, whether permanent or otherwise, 
between tnembers of the same tribe. 

Section 16 has no bearing on temporary alienations between members 
of the same tribe, not on the ground that the Legislature did not mean to 
include such alienations, but because the Act taken as a whole indicates 
" that such.alienations are not within its scope and the Act must be given 
effect to as a whole. 

The coul-t must in each case apply the admitted rules of interpre- 
- tation to the case in hand, not deviating from the literal sense of the words 
without sufficient reason, or more than is justified, yet not adhering slavishly 
to them where to do so would obviously defeat the intention which may be 
collected from the whole statute (2.. 

. Simple mortgage executed between members of the same tribe does 
not come within the scope of section 9 (l) of the Bundelkhand Land 
Alienation Act, 1903, arid as sections 10 and 16 of the Act cover only those 
mortgages which come within the general scope of the Act, they cannot 
affect such a simple mortgage (3) 

Section 9 (3>—C. P. Land Alienation Act, 1916. 

In a suit on a mortgage executed by a member of the original I ribes 
in the Central Provinces and containing a condition of foreclosure in case of 


1 . Ram Scihai Singh v. Debt Dui — A. I. R- 1926 All 61 1 [F.B.J. 

2. Ibid. 

1. Kalika Prasad v. Ajudhia Prasad — A. I. R. 1929 All. 421; A. I. R- 1926 All. 
617 [F. B.J not approved but followed (page 424 of the reported judgement) 
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the non-payment of the debt, no foreclosure decree can be passed and 
sub-section (3) of section 9 applies to suits pending at the commencement 
of the Act or instituted afterwards (l). 

SUB-SECTION (4). 

Sub-Section (4)—meaning and scope. 

This sub-section has been added by section 8 of the Punjab Aliena¬ 
tion of Land Amendment Act, 1907 (Punjab Act I of 1907;: Its object 
has already been explained on page supra. The Hon’ble Mr. Gordon 
Walker while moving for leave to introduce the Amending Bill observed 
as follows :— 

14 The Act declares null and void a condition of sale in a mortgage 
made after the commencement of the Act. In the case of a mortgage with 
condition of sale executed before the commencement of the Act, the 
Deputy Commissioner is empowered to put the mortgagee to his election 
whether he will agree to the condition of sale being struck out, or will 
accept a fresh mortgage in one of the authorized forms. It has been found 
in a good many cases that where the mortgagee accepts the latter alterna¬ 
tive further progress is stayed owing to the refusal or neglect of the 
mortgagor to execute a fresh deed The refusal might be due to one of 
several causes ; and in particular it would obviously be to the advantage 
of the mortgagee that the mortgagor should refuse, if the result was to 
leave the condition of sale effective. It has been considered advisable, in 
the interests of the mortgagor, to insure that he should not suffer the 
consequences of his refusal or inaction, and it is accordingly provided in 
clause 8 that, in such circumstances, the Deputy Commissioner should have 
the power to execute the deed on behalf of the mortgagor (2). 

In the case of a mortgage by way of conditional sale made by a 
member of an agricultural tribe before the 8th June, 1901, the Deputy 
Commissioner was empowered by sub-section (2) to ask the mortgagee to 
choose between the alternatives mentioned in that sub-section. No further 
action was required in the case when the mortgagee agreed to the condi¬ 
tional sale clause being struck out. If the mortgagee elected to have a 
mortgage in form (a) or form ( b ), then it was necessary to have a fresh deed 
executed. In such a case, if the mortgagor for whose benefit the sub¬ 
section was intended did not appear before the Deputy Commissioner or 
refused or neglected to execute the fresh mortgage-deed, the Deputy 
Commissioner could take no further action. As already pointed out, the 
Deputy Commissioner in such a case acting in accordance with the 
instructions contained in the Financial Commissioner’s Circular No. 3482, 
dated the 6th June, 1903, left matters in status quo and allowed the 
conditional sale clause to remain in the deed. 

The result of this was that in course of time, the mortgagee, after the 
completion of the foreclosure proceedings and the expiry of the year of 


1. Mst. Gora v. Ham Lal~k. I. R. 1921 Nag. 146. 

2. See Punjab Gazette, 1906, Part V, p. 80, 
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grace, became a sale and the quondam mortgagee sued for possession as a 
vendee. The Civil Court could not make another reference, because the 
transaction had become a sale and was compelled to pass a decree in 
favour of - the plaintiff* (l). This was against the spirit of the Act and as 
then pointed out “refusal is generally due to ignorance and suspicion and to 
leave him to his fate would be entirely to the advantage of the mortgagee. 
It is the object of the Legislature to protect the ignorant mortgagor and to 
protect his heirs, and to prevent the land going from the family 


The refusal or neglect of a mortgagor to execute a fresh mortgage-deed 
is now provided for by sub-section (4), which has been added by Punjab Act 
I of 1907. It lays down that ‘when a mortgagee put to his election under 
„ sub section (2) agrees to accept in lieu of his mortgage, a mortgage in form 
1 (a) or in form (b) as permitted by section 6 for the period and for the sum of 

money considered by the Deputy Commissioner to be reasonable, and the 
mortgagor cannot be found, or fails to appear when duly served with notice 
to do so, or refuses or neglects to execute such mortgage, the Deputy Com¬ 
missioner shall have authority to execute such mortgage on such terms as to 
costs as he may fix and the mortgage so executed shall have effect as if it had 
been executed by the mortgagor. The Deputy Commissioner may for any 
reason which he deems sufficient set aside any ex-parte proceedings taken 
under this sub-section \ 

This sub-section applies only to cases falling under sub-section (2) and 
has no application to cases coming under sub-section (1). Again, it applies 
when the mortgagee agrees to accept a mortgage in form (a) or in form 
( b) and the mortgagor is refractory. It does not apply to a case in which 
the mortgagee refuses to make the election (2). It has been stated in 
paras 42 (5) of Financial Commissioners’ Standing Order No. I, that 1 if in 
the face of such an explanation, the mortgagee still refuses to act, the 
Deputy Commissioner should then act for him and define what the mortgage 
is to be in accordance with the power conferred upon him by section 9 (2) 

(see page supra). But this it is submitted does not seem to be warranted 
by the provisions of the Act. 

10. In any mortgage of land made after the com- 
Future mortgage mencement of this Act any condition which is 
duionaT saie^ot intended to operate by way of conditional sale 
permitted. shall be null and void. 


NOTES. 

Analogous Law, 

Section 10 of the C P. Land Alienation Act, 1916, is to the following 
effect— 


*' hi any mortgage of land made by a member of an aboriginal tribe 


1. See 31 P. R. 1912; 88 P. K. 1909; 93 P. B. 1907. 

2. See Financial Commissioners Standing Order No. I, para. 42, 
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after the commencement of this Act any condition which is intended to 
operate by way of conditional sale shall be null and void. 

Section 10 of the Bundelkhand Land Alienation Act, 1903, runs as 
follows :— 

“ In any mortgage of land made after the commencement of this Act 
any condition which is intended to operate by way of conditional sale shall 
be null and void. 

Future mortgage by way of conditional sale not permitted — 
meaning and scope of section 10. 

Section 10 of the Act absolutely prohibits after the commencement 
of the Punjab Alienation of Land Act, 4900, in any mortgage of land any 
condition which is intended to operate by way of conditional sale. 
This applies to land owned by any class of persons, whether members of an 
agricultural tribe or not." 

It should be clearly noted that this section only makes any condition 
which is intended to operate by way of conditional sale in any mortgage 
null and void. v i?h‘e mortgage itself is not void. The result of this would be 
that the mortgage will remain good and the condition will be taken as not 

existing.- 

The position under this section is a bit anomalous.' As has already 
been stated, it applies to every mortgage by way of conditional sale executed 
after the commenternent of the Punjab Alienation of Land Act, 1900 
(8th of June, 190i) whether by a member of an agricultural tribe or by a 
non-agriculturist. Where the mortgagor is a member of an agricultural 
tribe and there is a condition ot sale in the mortgage, section 9 (l) of the 
Act will be applicable and the mortgagor or the mgrtgagee can apply to the 
Deputy Commissioner to revise and alter the terms of the mortgage so as 
to bring it into accordance with a permitted form of mortgage. According 
to section 9 (3), if a suit is instituted in any Civil Court on a mortgage to 
which section 9 (0 applies, the court has to refer the case to the Deputy 
Commissioner with a view to the exercise of the power conferred by the 
sub section applying thereto. 


Where the mortgagor is not a member of an agricultural tribe, 
section 9 (l) of the Act is not applicable, and the mortgagee cannot ask the 
Deputy Commissioner to convert the mortgage into one permitted under 
the Act. If proceedings for the enforcement of the condition of sale are 
instituted in a Civil Court, then the case must, it seems, be referred to 
Deputy Commissioner under section 9 (3). But this will not serve any 

useful purpose, as the Deputy Commissioner has no power which he can 

exercise if the mortgagor is not a member of an agricultural tribe. I he 
Civil Court would naturally have to take the clause by way of con¬ 
ditional sale as non-existent and drop the proceedings/" If the mortgage is 
with possession or provides for possession being given to the mortgagee 
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on the happening of a certain event, then the mortgagee will riot be put 
to so much loss ; otherwise he is surely to undergo great hardship and 
suffer a heavy loss. 

It also seems strange that a person not belonging to an agricultural 
tribe should have unrestricted right to sell his land but no right to 
mortgage it by way of conditional sale. 

Section 10 applies to mortgages of “agricultural land’ only. 

Section 10 of the Act applies only to “ land ’’ as defined in section 2 (3) 
of the Punjab Alienation of Land Act, 1900 Mortgages by way of 
conditional sale of other property are not invalidated (1). 

Section 10 applies to every mortgage executed after the com¬ 
mencement of the Punjab Alienation of Land Act, 1900, which 
contains a stipulation ris tb the conditional sale—mortgagor need not 
be a member of agricultural tribe. 

The language of section 10 of the Punjab Alienation of Land Act, 
1900, is wide enough to include every mortgage which contains a stipula¬ 
tion as to conditional sale, and it is absolutely immaterial whether the 
mortgagor is dr is not a member of an agricultural tribe’(2). “ It is true 
that this point was not raised either in the courts below or by the 
learned counsel in this court, but it Is patent upon the record and I am 
bound to give effect to the law which, I find, is clearly applicable to the 
case. Upon this finding the defendant cannot claim to be the owner of 
the property, and the only matter for determination is whether he is 
entitled to interest after the date fixed for redemption and whether the 
interest is a charge upon the property 

This case related to a suit for the redemption of a mortgage by way 
of conditional sale executed on 6th July, 1901 by one Jamal Din, Sheikh of 
the Hissar District, in favour of Allah Din, Kunjra , of the same district. 
The mortgagee took foreclosure proceedings under Regulation XVII of 
1806, and claimed to be the full owner of the property after the expiry of 
thi year of grace. The mortgagor, however, disregarded the proceedings 
under the regulation and brought a suit for redemption. He merely attacked 
the regularity of the fpreclosure proceedings and did not take up the plea 
that the conditional sale clause was null and void- 

In this case the mortgage-deed provided that the principal money 
together with interest at a certain rate shall be paid within one year, and 
that on default the transaction shall be deemed to be a sale. It was further 
stipulated that the interest shall be payable from year to year and that in 
the event of non-payment every year the debtor shall be liable to pay 


1. A. I. R. 1997 Lah. 391 (1)= 101 I- C. 692. 

2. Allah Din v. Fateh /)m = 3 % P. R. 1918 = A. 1 R. 1918 Lah. 88= 27 P. L R. 
1918=46 L C. 101=64 P. W. R. 1918. 
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compound interest The mortgagor was also prohibited from transferring 
the property until redemption : 

Held : (l) that the covenant as to the payment of interest from year 
to year and as to the liability of the debtor to pay compound interest showed 
that the parties contemplated that interest should be payable ,after the 
expiry of the period fixed for redemption ; 

(2) that the mortgagor’s liability to pay interest having been 
established, there was no equitable reason why he should get the property 
without discharging bis obligation, the mortgagor must pay the interest 
before redemption. 

Does section 10 apply to a mortgage by way of conditional sale 
by a member of an agricultural tribe to a member of the same tribe, 
or of a tribe in the same group ? 

The language of section 10 of the Act clearly indicates that it applies 
to any mortgage of land made after the commencement of the Act which 
contains a clause of conditional sale, whether by a member of an agricultural 
tribe or by a non-agriculturist and whether in favour of a member of the 
same tribe, or of a tribe in the same group or in favour of a member of any 
other tribe or of any non-agriculturist Section 6 of the Act, however, 
restricts the form of mortgage by a member of an agricultural tribe to a 
person who is not a member of the same tribe or of a tribe in the same group. 
There is no restriction placed on mortgage by a member of an agricultural 
tribe to a member of the same Jribe, or of a tribe in the same group, just as 
there is no restriction on sale. It is, therefore, not against the spirit of the 
Act, though it may technically be against the language of section 10, if a 
member of an agricultural tribe mortgages by way of condition#!,safe his 
land to a member of the same tribe, or of a tribe in the same group. 

Under sections 10 and 16 of the Bundeikhand. Alienation of Land 
Act, 1903, it has been held that those sections are restricted to those 
mortgages which ordinarily come within the purview 6f- £he Act: the'y do 
not affect simple mortgages executed between members of the agricultural 
tribes (l). The same appears to be the position under the Punjab 

Alienation of Land Act, 1900, also. „ - ' 

•/ 

Section 10 applies also to municipal and cantonment areas. 

It will be noticed from Punjab Government Notification No- 16176, 
dated the 21 st June, 1919, issued under section 24 of the Act, that the 
provisions of section 10 forbidding mortgages by way of conditional sale 
apply to municipal and cantonment areas. 

See Notes under section 24. 


I. A I. R. 1926 All. 617 [F.B.] = 97 I. C. 455; A. I. R. 1929 All. 421. = 51 All. 780 
= 1211. C. 211. 
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Decree passed in violation of the provisions of the Land Aliena¬ 
tion Act — not a nullity but is only void qua the conditional sale clause* 

As regards the point that a decree passed in violation of the terms 
of the Alienation Act, is not a nullity; the learned Judges observed in 
Debt Sahai v. Rainji Lai (1) as follows— 


The decree of 25th August, 1908, with which we are concerned in 
the present case is not a nullity, as being contrary to the provisions of the 
Alienation Act, but under the express terms of section 10 of the Act, only 
the conditional sale clause contained in the decree is null and void and 
must, therefore, be treated as non-existent. 


46 We are of opinion that the Lower Appellate Court was right in 
holding that the plaintiff was entitled to redeem the mortgage created by 
the decree of the 25th August, 1908, on payment of Rs. 400 to the 
mortgagee, the condition intended to operate by way of conditional sale which 
is embodied in the said decree being null and void and wholly inoperative 
under section 10 of the Alienation Act. The mortgagee cannot fall back 
on the original contract of mortgage, dated the 22nd July, 1898, for the 
simple reason that the contract was superseded by the agreement of 25th 
August^ 1908, and merged in the decree of the same date: and it is obvious 
that the restoration of the status quo ante is in this case out of the 
question.” 


A compromise decree passed after the commencement of the 
Alienation Act, creating in effect a mortgage by way of conditional 
sale, is illegal regarding the conditional sale clause, being contrary 
to the imperative provisions of section 10. 

One Lakhu r/iortgaged his agricultural land by way of conditional sale 
to Bisben Das. /Bishen Das had notice of foreclosure issued to Lakhu 
under Regulation/ XVII of 1806, and the year of grace expired on the 5th 
June, 1901. Jn/l905, Bishen Das brought a suit to obtain possession of 

the land as /owner. The claim having been contested by Lakhu, a 
compromise Ls arrived at and it was agreed between the parties that the 
land should remain in the possession of the mortgagee Bishen Das, and that 
if Lakhu, th L mortgagor, failed ro redeem the mortgage within two years on 
payment of the mortgage-debt and costs the mortgagee should, on the 
expiry of that period be deemed to be the absolute owner of the land. 
The court accepted this compromise and passed a decree in accordance 
therewith on the 3rd March, 1905. The mortgagor failed to redeem the 
mortgage within the said period of two years. The brother of the 
mortgagor brought a suit for pre-emption in respect of the said ‘sale’. The 
question for decision was, whether his claim was entertainable. 


1. 56 P. R. 1918= 127 P. W. R, 1918=46 I. C. 460= A. I. R. 1918 I .ah. 99. 
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Held ( i ) that if the decree of the 3rd March, 1905, created a mortgage 
between the parties, the ‘pre-emption suit of the plaintift must fail, as the 
Punjab Pre-emption Act, 1905, did not recognise the right of pre-mortgage : 
and 

(u) that if the mortgagee by virtue of the decree became entitled 
after the expiry of two years, to absolute ownership, the plaintiffs suit 
must still fail, as, in that event, he must be taken to be suing for pre¬ 
emption in respect of a transaction which amounted to a foreclosure pf the 
mortgagor’s right to redeem the land, and under the Punjab Pre-emption 
Act of 1905, no right of pre-emption arose on the foreclosure of a 
right to redeem in respect of agricultural land (l). ' x , \ 4 

“ It may be that the court was not justified in giving the mortgagee 
a decree of the kind which it passed on the 3rd March, 1905, for section 10 
of the Alienation Act provides that in any mortgage of land made after the 
commencement of the Act, any condition which is intended to operate by 
way of conditional sale shall be null and void. The decree in question 
(dated the 3rd March, 1905) was based upon an agreement made in 1905, 
i.e., after the said Act (Punjab Alienation of Land'Act) had come into 
force, and it is clear that whatever may have been the rights of the 
mortgagor and mortgagee previously to the date of such agreement, those 
rights were merged in that agreement, and that such agreement was the 
basis upon which the court passed its decree. In the circumstances tt 
would seem that the decree was illegal as being contrary to the express 
provisions of section 10 of the Alienation Act . But even if this were so, 
plaintiff cannot obviously take advantage of the fact, as in that event the 
respondent Bishen Das must be held to be merely a, mortgagee 
of the land, the condition which was intended to operate by waj 
of conditional sale in his favour being null and void. Whether the 
decree is good and valid as between the mortgagor Lakhu and the 
present respondent (mortgagee) is a question which may not be easy to 

decide, but it is not now before us and upon it we offer no opinion. i he 

present litigation would never have ensued if the munsiff , who passed the 
decree of the 3rd March, 1905, had taken the trouble to observe the 
provisions of section 10 of the Alienation Act. Unfortunately he entirely 
ignored those provisions and accepted an agreement which was in direct 
-contravention thereof, and granted the mortgagee a decree in accordance 
with that agreement. We find ourselves placed in rather an anomalous 
position in .this case. The transaction upon which both parties rely 
amounts to a mortgage by way of conditional sale. It was effected after the 
coming into operation of the Punjab Alienation of Land Act, of 1900, and 
is therefore null and void pro tanto under section 10 of the Act, though 
possibly the mortgagor may nevertheless be bound by a decree which, so 


1. Bishen Das v Massu = 82 P. R. 1909=143 P. L. R. 1909 — 130 P- R-1906 
= 3 I. C.600, relied on in 56 P. R. 1918 
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Tar as he is concerned, became final. But while the transaction was 
clearly one in contravention of the provisions of the said Act, we have, in 
the present suit, no power to act under section 9, sub-section (3) of the Act, 
as the present proceedings are not for the purpose of enforcing the 
condition intended to operate by way of conditional sale. We cannot there¬ 
fore take action under that sub-section and refer the case to the Deputy 
Commissioner. All that we can decide is that the plaintiffs claim for 
pre-emption must fail, and we, therefore, accept the appeal and dismiss the 


According to the decision in Debt Sahai v. Ramji Lai (l), notwith 
standing the decree dated the 3rd March, 1905, in the above case 
(82 P. R. 1909), Bishen Das was still a mortgagee of the land (in suit) and 
Lakhu was entitled to redeem it even after the expiry of the period of two 
years mentioned in the compromise decree. 

The decree which was based on compromise was illegal so far as the 
conditional sale clause contained therein was concerned, that part of the 
decree being contrary to tne provisions of the Punjab Alienation of 
Land Act. 

In a case like this (82 P. R. 1909), perhaps section 21-Aof the Act 
will be applicable and the Civil, Court should send to the Deputy Com¬ 
missioner a copy of such decree. The Deputy Commissioner can then 
take action under that section for the alteration of such a decree so as to 
make it consistent with the Act (2). 

Section 10—conditional sale—suit for possession as owner 
after expiry of year of grace—compromise embodying a new contract 
of mortgage with clause of conditional sale in default of payment of 
instalment decree in accordance with compromise- -whether clause of 
conditional sale is null and void. 

In 1906 the mortgagee under a mortgage of 1898, by way of conditional 
sale, took the usual foreclosure proceedings under Regulation XVII of 1806 
and after expiry of the year of grace sued his mortgagor for possession of the 
mortgaged-land as owner. The defendant contested the regularity of the 
foreclosure proceedings and the parties eventually entered into a compro¬ 
mise under which the defendant was to be entitled to redeem the mortgage 
on payment of Rs 400 by annual instalments of Rs. 80 and in the event 
of default in payment of three consecutive instalments the land was to be 
considered sold to the plaintiff. The court was requested to pass a decree 
in terms of the compromise which was done. The instalments were not, 
however, psid according to the compromise, and the mortgagee applied for 
possession of the land in execution of the decree and possession was 
delivered to him. A year later the mortgagor brought a suit for redemp¬ 
tion of the land on payment of Rs. 400. 


1. 56 IV R. 1918. 

2. See 60 p. R. 1909 and Notes under section 21-A. of the Act. 




MINfSr^ 



<s 


. 10] MORTGAGE BY WAY OF CONDITIONAL SALE 213 


Held, that the deed of compromise embodied a new contract of 
mortgage which superseded the original contract of 1898. Held also, that 
as the compromise was made in 1908 i,e„ after the Punjab Alienation of 
Land Act had come into force and the decree which was passed by the 
court was wholly based upon the agreement of the parties, the condition 
intended to operate by way of conditional sale was null and void under the 
operation of section 10 of the said Act, and the mortgagor’s suit for redemp¬ 
tion was consequently competent (l). 

“it is hardly necessary to point out that section 10 of the Alienation 
Act contains a stringent rule of public policy, and it must be strictly 
enforced regardless of the consequences that may flow from such enforce¬ 
ment. A drastic provision of a similar character is contained in section 
16 (1) of the same Act, and no decree or order of any court based upon an 
agreement between the parties which directly contravenes the said provision 
can have any operative effect at all and must be held to be pro tanto inope¬ 
rative. Any other view of the law would, in our opinion, render nugatory the 
provisions of section 10 of the Act.” 

“ In our opinion there can be no question that the deed of compro¬ 
mise, dated the 25th August, 1908, embodied a new contract of mortgage 
between the parties which superseded the original contract of mortgage, 
dated the 22nd July, 1908. Although in the suit of 1908, the mortgagee 
claimed possession of the land as owner on the ground that after the issue 
of the notice of foreclosure to the mortgagor, the year of grace haying 
expired in November, 1907, he had ipso facto become proprietor of the 
mortgaged-land, yet the mortgagor contested the regularity, of the 
foreclosure proceedings and issues were drawn on the pleadings raised by 
the mortgagor. The parties then came to terms, and the mortgagee agreed 
to the land being treated as under mortgage to him for a sum of Rs./OO 
and conceded to the mortgagor the right to redeem the same within five 
years on payment of the mortgage-money by annual instalments of Rs. 80. 
It was further agreed that if the mortgagor made default in payment of 
three consecutive instalments the land would be considered as sold to the 
mortgagee. It is clear that these terms were materially different from 
the terms of the original mortgage of 1898, and it is futile to argue that 
by the compromise of 1908, a new mortgage was not created by agreement 
of the parties. This agreement was made after the Punjab Alienation of 
Land Act had come into force, and the decree of the 25th August, 1908, 
wich wag passed by the court was wholly based upon this agreement 
It is, therefore, quite correct to say that the decree of the 25th August, 1908, 
must be taken to have created a new mortgage between the parties: and 
the crucial point for decision is whether this decree is governed, by the 

1. Debi Sakai v, Ramji Lai = 56 P. R. 1918 = 127 P. W. R. 1918 = 461. C. 460 
= A. I. R. 1918 Lah. 99; 132 P. R. 1882 and 82 P. R. 1909 referred 'to, 93 P. B. 1907 60 
P. R. 1909, 88 P. R. 1909 and 1. L. R. 35 Mad. 75. distinguished. 
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provisions of section 10 of the Alienation Act, in so far as the terms of the 

mortgage embodied in the decree are concerned. Now, the terms of 

section 10 are extremely wide ; and in our opinion they apply to a mortgage 
created by a decree based upon a compromise between the parties to a suit 
and passed after the commencement of the Alienation Act, quite as muen 
as to a mortgage created by a private agreement between those parties. 
That a mortgage can be created by a decree of a Civil Court and that, for 
all practical purposes, it stands on the same footing as a mortgage created 
by a contract between the parties to the decree, is clear from the Division 
Bench ruling reported as 132 P. R. 1882 ; and a mortgage of this descrip¬ 
tion has been described as a * judicial hypothee.’ In our opinion section 10 
of the Alienation Act, applies, and was intended to apply to ‘ any mortgage 

of land made after the commencement of the Act,’ in whatever way such 

moilgage may have been effected, whether by a private agreement between 
certain parties or by a decree passed by a court, as the final result of 
litigation between them ; and upon this view of the section it is clear that 
any condition which is intended to operate by way of conditional sale and 
which is contained in such decree as aforesaid must be held to be null and 
void. The decree of 25th August, 1908, is not therefore, wholly illegal 
and cannot he treated as a nullity ; it is only the condition which is 
embodied in the decree in accordance with the agreement between the 
parties that must be treated by the courts, under the imperative provisions 
of section 10, as wholly null and void ; in other words, such a condition 
must be treated as if it was never entered into between the parties 
and was not embodied in ' the' decree and the rest of the decree 
will stand and be binding upon the parties as any other decree 

passed by a competent court would be binding between them. 

We are constrained to hold that the condition which was intended to 
operate by way of conditional sale and which was embodied in the decree 
of the 25th August. 19:18, though based upon the agreement of the parties, 
was null and void, and that the decree must be treated as if it did not 
contain that condition ” 

The view held in Debt Sahai v. Ramji Lai (1) was, however, 
dissented from by a Full Bench of the Lahore High Court in /w«ror/ 
Mai v. Rainji Lai (2). In that case, on 21st March, 1898, the plaintiff 
mortgaged land without possession to Sheo Ram (defendant). 1 he 
mortgage was for four years and it contained a clause to operate by way of 
conditional sale. The mortgage-bebt was not paid by the due . date and 
the mortgagee took foreclosure proceedings under Regulation X\ II ot 18tm. 
The year of grace expired on 10th July, 1903, and in December 1 903, the 
mortgagee sued as full owner for possession. On the 9th January, 1901, 
the parties compromised and requested the court to issue a decree on the 


1. 56 P. R 1918. X-' „ 'io 

‘2. A. I. R. 1921 Lah. 9 [F.B.J = 2 Lab. 63 [F.B.J-60 P. L R, 19-1-591. G. 81— 
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basis of that compromise. Thereupon the court decreed possession to* the 
then plaintiff with the proviso that the then defendant (mortgagor) .could 
redeem one-half or the whole of the mortgage within one year and so 
avoid either wholly or in part the execution of the decree. The mortgagor 
having failed to make the payment, the decree was executed iir June 1906, 
and the mortgagee obtained possession as owner. In 1919, th§ mortgagor 
instituted a suit for redemption on the ground that the decree of 1904 
created a fresh mortgage which still subsisted. The courts below held, 
following Debt Sahai v. Ramji Lai (l), that thd mortgage still subsisted 
and decreed the suit. On second appeal to the High Court, the Division 
Bench doubting the correctness of Debt Sahai v. Ramji Lai (l) referred 
this and three other cases to a Full Bench. 


%L 


Held , that the compromise did not create a fresh mortgage. The 
parties by compromise can create a fresh mortgage by which the terms of 
the original mortgage are extended or modified and the compromise and 
decree might involve even a transfer of possession to the mortgagee as 
mortgagee. But where neither on the mortgage covenant, nor on the 
compromise, is the mortgagee as such entitled to possession, a decree 
awarding him possession, if he ever gets it, as full owner, cannot be 
regarded as creating a fresh mortgaged On the contrary, such a decree 
determines the mortgage either.by redemption or by foreclosure. It was 
observed in this case— 

‘ In 56 P. R. 1918.it would appear that the decree on the 

compromise was a decree for possession as owner subject to certain 

conditions, by fulfilment of which the mortgagor might avoid execution. 

With all deference we are unable to accept the view that such a decree 

created a fresh mortgage. That case decided in reality only one point, viz., 

that in the circumstances described the decree of the court created a fresh 
mortgage between the parties. The learned Judge’s reasoning (in that 

case), however, is hard to follow, for.they find that the decree of the 

court on the compromise * is not wholly illegal and caunot be treated as 
a nullity; it is only the condition which is intended to operate by way of 

conditional sale and which is embodied in a decree.that must be 

treated by the courts, under the imperative provisions of section 10 of the 
Alienation Act, as wholly null and void.’ Even if this view be accepted, 
and the offending portion of the decree be excised, the remainder gives the 
decree-holder possession as full owner, not as mortgagee and that fact 

would preclude all subsequent redemption. 

" A decree once granted cannot be challenged on the ground that it is 
based on a nullity; a decree based on a void contract is good until it is 
set aside in appeal, and a decree based on a void mortgage contract cannot 
be otherwise regarded:" If then it is only the provision which provides 


1. 56 P. R. 1918. 
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for conditional sale which is void, we are left with that portion of tlie 
agreement and decree, which gives the (then) plaintiff a right of entry as 
owner which again leads us to absurdity. But we are left with the question 
whether a compromise as above described does amount to a fresh mortgage. 
Now it is quite conceivable that the parties by compromise should create 
a fresh mortgage by which the terms of the original mortgage are extended 
or modified and the compromise and decree might involve even a transfer 
of possession to the mortgagee as mortgagee. But where neither on the 
mortgage covenant nor on the compromise, is the mortgagee as such 
entitled to possession a decree awarding him possession, if he ever gets it, 
as full owner, cannot be regarded as creating a fresh mortgage. On the 
contrary such a decree determines the mortgage either by redemption or 
bv foreclosure. Judged by the intention of the parties the transaction 
(in the present case) was not in the nature of a fresh mortgage for their 
intention was that after a further period of grace, the mortgage should be 
determined Judged by the decree, the same result is arrived at, for^ the 
mortgagee [that is evidently a slip in the judgement for 'mortgagor’) is 
given a period of grace to avoid foreclosure, but on this failure to avail 
himself of the period of grace, the mortgagor [mortgagee] secures an 

absolute title with possession. In this case the court decreed possession 

but suspended execution for one year during which the mortgagee 
(•mortgagor] could avoid execution in whole or in part. We hold that 
no fresh mortgage was created (by the decree). The mortgagee (in 
execution of the decree) took possession as full owner (he was entitled to 
possession in no other capacity) and he has been holding as full owner 
adversely ever since. 

In Ram Lai Singh v. NanagRam(l) A was the owner of 10 biswas 
of land Of these he had before 1899 mortgaged 5 biswas with B and the 
remaining 5 biswas with C. On the 13th June, 1894, A executed a fresh 
deed of mortgage in favour of C of the entire 10 biswas of land for 
Rs 8,000 out of which Rs. 3,000 were paid to B. It was stipulated that if 
default was made in payment of interest for two successive half-years, the 

mortgagee would be entitled to take, possession of the rnprtgaged-property. 

There was a further stipulation that if the mortgagor failed to redeem the 
mortgage within 3 years, the mortgagee would become the owner of the 
property. 

In 1904, the Deputy Commissioner cut off the conditional sale clause. 
The mortgagor made default in payment of interest for 2 successive half- 
years and the mortgagee instituted a suit for possession of the entire 10 
biswas. A compromise was effected under which the mortgagee relinquished 
his claim in respect of biswas and was given possession of the 
remaining 7^ biswas. After about 23 years the sons of the mortgagor hied 
an application before the Deputy Commissioner alleging that the dec-reeof 

] A. I. B. 1980 Lab. 322-11 Lab. 549= 121 I. C 731. 
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1904 contravened the provisions of the Act, inasmuch as the decree-holder 
was allowed to be in possession of the land without limit of time. 

Heidi that the question whether the compromise and the decree passed 
thereon amounted to a new alienation or whether they gave effect to the 
antecedent rights which existed under the mortgage transaction depends 
upon whether the compromise proceeded on the assumption that there was 
an antecedent title of some kind on the parties and the agreement acknow¬ 
ledged and defined what that title was or whether by virtue of this 
agreement, some new rights came into existence. Held further> that in 
this particular case, the mortgagee sought the assistance of the court to 
enforce a right which had been conferred on him by the transaction and the 
decree merely gave effect to it. His right to recover possession as mortgagee 
was not in any way affected by the subsequent enactment of the Punjab 
Alienation of Land Act, and the court on enforcing it did not contravene 
its provisions. Mere relinquishment by a promise of a portion of his pre¬ 
existing rights, does not amount to a new alienation. 

In Thakar Das v. Roshan Din (1), it has been held that though no 
executing court could go behind a decree which has been allowed to become 
final and the decree must be executed as it stands, still where a non- 
agriculturist to whom agricultural land has been mortgaged, applies for sale 
of the mortgaged-property in execution of a decree which allows him to 
recover the mortgage-money by sale of the property on the mortgagor’s 
failure to pay the amount, the executing Court must hold its hand and not 
put to sale the property which has been rendered non-saleable by the 
Alienation of Land Act inspite of the fact that the decree-holder has 
obtained a decree for sale of the property. 

The question has been further discussed under section 16 of the Act 
and may be referred to. 


clause 


Registration of mortgage-deed containing conditional sale 


v When a mortgage-deed is presented for registration it is necessary to 
ascertain who the alienor is. If he is not a member of an agricultural tribe 
the deed can be registered without question, even although it contains a 
condition intended to operate by way of conditional sale, for, although such 
condition would be void under section 10 of the Act, the deed in other 
respects would not be necessarily in valid ; (2). 


See notes under section 17 where the instructions issued to 
registering officers are set out in extenso. 


1. A. I. R. 1933 Lah. 397=34 P. L. 23-141 J. C, 634. See also A. I. R. 1936 
LaL 845 = 38 P. L. R. 1065=165 I. C. 243 and A I. R, 1937 Lab. 194, 

2, Punjab Registration Manual, 1929, Appendix II. 
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Leases and farms. 


Any member of an agricultural tribe may make a 
lease or farm of h is land for any term not 
exceeding twenty years,' and any lease or farm 
made by a member of an agricultural tribe for a longei term 
than twenty years, shall, if the lessee or farmer is not a 


member of the same tribe or of a tribe in the same group, be 
deemed to be a lease or farm for the term permitted by this 
section. 

NOTES. 

Analogous Law. 

Section 11 of the Bundelkhand Land Alienation Act, 1903, which is 
to the following effect 

“11. (1) Any member of an agricultural tribe may make a lease of 

the lancj of which he is proprietor for any term not exceeding twenty years, 
' an d an y lease of such land made by a member of an agricultural tribe for a 
longer term than twenty years, shall, if the lessee is not a member of the 
same tribe or a member of an agricultural tribe and a resident of the district 
in which the land is situated, be deemed to be a lease or farm for the term 
permitted by this section. 

“ (2) Nothing in this section shall be deemed to affect the provisions of 


section 49 of the North Western Provinces Tenancy Act, 1901. 

Section 11 of the C. P. Land Alienation Act, 1916, which is as 
follows : — 

“ 11 . Any member of an aboriginal tribe may make a lease of the 
land of which he is proprietor for any term not exceeding twenty years, and 
any lease of such land made by a member of an aboriginal tribe for a longer 
period than twenty years, shall, if the lessee is not a member of the same or 

a different aboriginal tribe, be deemed to be a lease for the term permitted 

by this section.’’ 

Section 11—meaning and scope. 

Section 11 of the Act prescribes that any member of an agricultural 
tribe may make a lease or farm of his land for any term not exceeding 
twenty years, and any lease or farm made by a member of an agricultural 
tribe for a longer term than twenty years, shall, if the lessee or farmer is not 
a member of the same tribe or of a tribe in the same group, be deeme 
be a lease or farm for the term permitted by this section. 

As it would be easy to evade the provisions regarding mortgages y 
making transfers for long periods in the form of leases, the term of leases 
made by members ^-agricultural tribes in favour of persons who are not 
members of the same tribe or a tribe in the same group has been limited to 
twenty years (l) _. j ____—--~r 


1 . 


See also Punjab hand Administration Manual , para 48. 
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No form is prescribed by the Act for a lease or farm and consequently 
the Deputy Commissioner has no power to intervene and to vary the terms 
of the lease, where it is for a period not exceeding 20 years (l). 

“ For any term not exceeding twenty years —meaning. 

What is the exact meaning of k for any term not exceeding twenty 
years’ ? Does it relate to one transaction only or covers a number of 
transactions also ? To illustrate the point : (l) A, a member of an 
agricultural tribe leases his land for twenty years to B, a non-agriculturist. 
At the end of the period of twenty years, the lease is determined and A enters 
into possession. He again leases his land for twenty years to B. Is it 
permitted under the Act ? Apparently A can do so and there seems to be no 
restriction. 

(2) In the above illustration, A leases his land for twenty years to 
B. On the expiry of 10 years of this period of the lease, during the 

currency of the lease, he enters into another transaction with B and extends 
the lease to twenty years from that date. This, it is supposed, he cannot 
do, as it would mean a lease for a continuous period of thirty years, which 
is not permitted under this Act. Would the same apply if A during the 
currency of the first lease further leases his land to C, another non-agricul¬ 
turist for a period which together with the original period of lease would 
exceed twenty years ? Obviously it does apply. 

See fiotes under section 12 of the Act . 

It should be remembered that a similar pornt for interpretation arose 
under section 16 of the Act also, and as will be explained under that section, 
was decided on similar lines as explained j|bove. 

Lease and farm defined—distinction from mortgage. 

* Lease of immovable property’, as defined in section 105 of the 
Transfer of Property Act, 1882, means * a transfer of a right to enjoy 
such property, made for a certain time, express or implied, or in perpetuity, 
VU consideration of a price paid or promised, or of money, a share of crops, 
service, or any other thing of value, to be rendered, periodically or on 
specified occasions, to the transferor by the transferee who accepts the 
transfer on such terms.’ 

A simpler definition is given in section 2 (17) of the Indian Stamp 
Act, 8 99, which is to the following effect— 

Lease means a lease of immovable property, and includes also 

(a) a patta ; 

(b) a kabidiyat or other undertaking in writing, not being a counter¬ 
part of a lease, to cultivate, occupy or pay or deliver rent for, immovable 
property \ 

(c\ any instrument by which tolls of any description are let ; 


1. See 27 P. L R. 87tf. 
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( d) any writing on an application £pr a lease intended to signify that 
the application is granted. 

\/'Farm’ is an arrangement by which a person is placed in manage¬ 
ment of the land of another oil an undertaking to hand over the rent or a 
fixed portion of the rent to the owner. 

A mortgage needs to be differentiated from a lease or farm for the 
purposes of this Act. If the document is a lease, the lessee would be 
entitled to hold the land for the whole term of the lease. If, on the other 
hand, it is a mortgage, the mortgagee can hold the land for not more than 
20 years but the mortgagor can at any time redeem the land on payment 
of the mortgage-money or such sum as the Deputy Commissioner may 
deem to be equitable. It is, therefore, wrong to allow mortgages to evade 
the provisions of the Act by pretending that documents in their favour are 
leases when they really are mortgages (l). 

For official instructions for distinguishing mortgages from leases 
or farms , please see notes on pages 149 to 151 . 

Registration of leases and farms—official instructions. 

“ An instrument of lease or farm made by * a member of an 
agricultural tribe should not be refused admission to registration merely 
because the term of years prescribed in section 11 of the Act is exceeded in 
the conditions of the instrument as the instrument in other respects .would 
not be necessarily invalid ” (2). 

fcl. (1) During the currency of a mortgage made under 
section 6 in form (a) or form (b) orof a leagp or~ 
power to make fur- farjri under this Act, the owner shall be at 
aiieuation emp0rary liberty to make a furthe’r temporary alienation 
of the same land fojFsuch term as together with the term of 
tt^^rrenF^mortgage, lease or farm will make up a term/ 
uol exceeding the full term of twenty years. 

\/\2) Any such further temporary alienation, if made'for a 
longer term than is permitted by this section, shall be deemed 
to be a temporary alienation for the term permitted by this 
section. 

NOTES . 

Analogous Law. 

Section 12 of the Bundelkhand Alienation of Land Act which is as 
follows— 


1. tiee Mela Singh v. Fazal Hussain Shah- (1924) 3L. L. T. 17; and Walt 
v. Imam Din — (1926) 5 L. L. T. 1. 

2. Financial Commissioner’s Standing Order No; 1, para. 13- 
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12. (l) During the currency of a mortgage made under section 6 in 
form (a) or form (bj or of a lease under this Act, the owner shall be at 
liberty to make a further temporary alienation of the same land for such 
term as together with the term of the current mortgage or lease, will make up 
a term not exceeding the full term of twenty years. 

“ (2) Any such further temporary alienation, if made for a longer term 
than is permitted by this section, shall be deemed to be a temporary 
alienation for the term permitted by this section/' 

Section 12 of the Central Provinces Land Alienation Act, 1916, which 
is to the following effect— 

12* (l) During the currency of a mortgage made under section 6, 

sub-section (l), in form (a) or form ( b) or of a lease under this Act, the 
proprietor shall be at liberty to make a further alienation of the same 
land for such term as, together with the term of the current mortgage or 
lease, will make up a term not exceeding the full term of twenty 
years. 

(2) Any such further temporary alienation, if made for a longer 
term than is permitted by this section, shall be deemed to be a tempo¬ 
rary alienation for the term permitted by this section.’* 

Meaning and scope of section 12. 

^ Section 11 of the Act empowers a member of an agricultural tribe to 
make a lease or farm of his land to a person who is not a member of the 
same tribe or of a tribe in the same group, for a period not exceeding 20 
years. Section 6 of the Act, similarly, restricts a mortgage by an 
agriculturist to a non-agriculturist in form (a) or form (b) to a maximum 
period of 20 years. Section 12 (1) of the Act further lays down that “ during 
the currency of a mortgage made under section 6 in form (a) or form (b) or 
of a lea$e or farm under the Punjab Alienation of Land Act, the owner shall 
be at liberty to make a further temporary alienation of the same land for 
such term as together with the term of the current mortgage, lease or farm 
will make up a term not exceeding the full term of twenty years”. According 
to sub-section (2) ot this section, any such further temporary alienation if 
made for a longer term than is permitted by this section, shall be deemed 
to be a temporary alienation for the term permitted by this section. 

It is clear that the restriction contained in this section applies only to 
the alienation made during the currency of the first alienation. There 
appears to be no restriction on a member of an agricultural tribe alienating 
his land temporarily for a further period permitted by and under this Act 
after the period of the first alienation is over. 

Again, the second temporary alienation made under sub-section (l) 
need not be of the same kind as the first alienation, that is to say, it is not 
necessary that a mortgage should be followed by a mortgage and not by a 
.ease or farm. 
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third temporary alienation, provided the aggregate period of the 
three alienations does not exceed 20 years, during the currency of the second 
alienation, does not seem to be prohibited by this section. Thus, if the 
period of the first alienation is only five years and during the currency of the 
first alienation a person makes a second alienation for five years more, he 
can make a further alienation for ten years more to make up maximum 
twenty years. 

Lease for 20 years—-option to tenant to occupy further on 
certain conditions does not ipso facto convert it into a lease for a 
longer period 

On 11th January, 1904, one Banarsi Das, a non-agriculturist took as 
lease some land belonging to an agricul turist, father of plaintiff. The land 
was admittedly agricultural at the time though it was leased for building 
purposes. The lease purported to be'for a period of 20 years, but contained 
a clause giving the tenant option to continue in occupation after the expiry 
of tliat period on the same rent. The condition ran as follows : 

Agar muzhar bad bis sal ayanda ko arazi apne qabze men rakhana chahega 
to is sharai lagan se hasab razamandi malik rakhunga . 

At the time of mutation the Collector cancelled this condition as 
contravening the provisions of the Punjab Land Alienation Act, as no lease 
of agricultural land for a period of over 20*years by a member of an agri¬ 
cultural tribe in favour of a non-agriculturist is permissible under that Act, 
After the expiry of the period of 20 years the landlord gave notice to the 
defendants to vacate the land, but as they failed to comply with the terms 
of the notice he instituted a suit for ejectment and damages for contumacious 
holding over at the rate of Rs. 2 per diem. Defendant who contested the 
suit pleaded that by virtue of the condition quoted above he was not liable 
to be ejected, that the Collector had no authority to cancel the condition, 
and that in any case the plaintiff was estopped by his conduct from asking 
for ejectment inasmuch as he had permitted valuable buildings to be 
erected on the land. 

Held, tf As regards the first point : the contention that the collector 
had no power to cancel the condition in the lease referred to above, appears 
to me to be sound. The lease was in the first instance only for a period of 
20 years and the mere fact that option was given to the tenant to remain in 
occupation thereafter, if he choses to do so on certain conditions, could not 
ipso facto convert it into a lease for a longer period : vide infer alia A. C. 
Boyd v. A. Kreig (l) but assuming this condition to be binding on the 
parties, it does not appear to tne to support the appellant’s contention that 
he is not liable to be ejected. According to the plain interpretation of the 
language used, hasab razamandi malik , the tenant could only continue in 
occupation with the consent of the landlord (2)- 

1. [18901 17 Cal, 548. ■ r „ ^ 

2. Mill Ra j v. Indar Singh - A. I. R. 1928 Lab. 654=*9 Lab. 576=109 I. C. 90 
»® P. L. R. 730. 









EJECTMENT OF MORTGAGEE ETC 

It was observed in this case—The mere fact that valuable buildings 
were allowed to be constructed on the land cannot be taken as any indication 
of the parties to create a permanent tenancy, as it was clearly provided in 
the lease itself that, in the event of ejectment, the tenant was to remove the 
materials of the buildings/' 

Sub section (2) — restriction on extensions of mortgages and 
leases. 

This sub-section only provides that if further temporary alienation 
made during the currency of the first alienation exceeds the limit laid down 
by sub-section (l), it will not, for that reason, be null and void. The aliena¬ 
tion will be valid but the term will be taken as reduced to such as will, with 
the term of the first alienation, make up the full term of twenty years. 

“ The object of the Act would also be defeated if, during the currency 
of a mortgage or lease for a term limited by law to twenty years, the mort¬ 
gagor or lessor were free to extend the period by executing a fresh transfer. 
If the alienation already effected is for twenty years, no further transfer by 
way either of mortgage or of lease is permitted ; if it is for less, a further 
mortgage or lease is allowed for such a number of years as will bring the 
whole period of transfer up to twenty years (l). 

Leases between members of the same agricultural tribe or of 
tribes in the same group. 

The opening words of section 11 of the Act, viz., ‘any member of an 
agricultural tribe may make a lease or farm of his land for any term not 
exceeding twenty years would show that a member of an agricultural tribe 
cannot lease for a term exceeding 20 years, even to a member of the same 
tribe or of a tribe in the same group, but the words following show that no 
restriction has been placed on such a lease. Section 12 of the Act is only a 
corollary to section 11 and it also does not seem to limit in any way the 

period of lease or an aggregate of periods of lease by a member of an agri¬ 
cultural tribe to a member of the same tribe or of a tribe in the same group. 

13. If a mortgagee, lessee or farmer holding possession 
under a mortgage made under section 6 or 
under a lease or farm made under section 11 
or under a mortgage, lease or farm made 

under section 12 remains in possession after 
of the term for which he is entitled to 

hold under his mortgage, lease or farm the Deputy Coin* 

missioner may, of his own motion or on the application of 

the person entitled to possession, eject such mortgagee, lessee 
or farmer and place the person so entitled in possession. ■ 

1. Punjab Land Administration Manual . para. 49. 


Ejectment of 
mortgagee, lessee 
of farmer remain¬ 
ing in possession 
after term. 

the expiry 
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NOTES. 

Analogous Law. 

Section 13 of the Central Provinces Land Alienation Act, 1916, which 
is as follows :— 

13. If a mortgagee or lessee, holding possession under a mortgage 
made under section 6, sub-section (1) or under a lease made under section 
11 or under a mortgage or lease made under section 12 remains in posses¬ 
sion after the expiry of the term for which he is entitled to hold under his 
mortgage or lease, the Deputy Commissioner may, of his own motion or on 
the application of the person entitled to possession, eject such mortgagee or 
lessee, and place the person so entitled in possession.’’ 

Section 13 of the Bundelkhand Alienation of Land Act, 1903, which is 
to the following effect:— 

“ 13. If a mortgagee or lessee, holding possession under a mortgage 
made^ under section 6 or under a lease made under section 11 or under a 
mortgage or lease made under section 12 remains in possession after the 
expiry of the term for which he is entitled to hold under his mortgage or 
lease, the Collector may, of his own motion or on the application of the 
person entitled to possession, eject such mortgagee or lessee, and place the 
person so entitled in possession.” 

Meaning and scope of section 13. 

Section 13 of the Act enables the Deputy Commissioner, either of his 
own motion or on the application of the person entitled to possession, to 
eject a mortgagee, lessee or farmer who remains in possession after the 
expiry of the term for which he is entitled to hold under his mortgage, lease 
or farm. The period of the alienee remaining in possession will depend 
upon the agreement of the parties, if it is less than 20 years, under section 
6 in the case of the first mortgage and under section 11 in the case of 
the first lease or farm, or during a second mortgage, lease or farm 
made during the currency of the first temporary alienation under section 12 
of the Act. The maximum period that is allowed by the Act for temporary 
alienation is ^0 years, and as soon as the stipulated period or the maximum 
period of 20 years is over, the alienee must go out of possession. The 
object of this section is’to confer summary power upon the Deputy Com¬ 
missioner to eject such mortgagee, lessee or farmer and place the person 
entitled to possession in possession of the land, and thus to prevent evasions 
of law. This the Deputy Commissioner can do either of his own motion or 
on the application of the person entitled to possession. 

Notes in the remarks column with regard to transfers to which 
conditions are attached by the Punjab Alienation of Land Act— 
Official instructions. 

The following instructions are intended to enable a Deputy 
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Commissioner to determine the cases in which he can exercise the authority 
given to him by section 13 of the Alienation of Land Act of his own 
motion, to eject a mortgagee, lessee or fanner in possession after the expiry 
of the term for which he is entitled to hold under this mortgage, lease or 
farm under sections 6, 11 or 12 of the Act :— 

“ (a) In the case of a mortgage, lease or farm effected with possession 
after June 8th, 1901, by a member of an agricultural tribe, to a person who 
is not. a member of an agricultural tribe, the patwari shall enter in the 
remarks column of the Jamabandi a note stating the date of the commence¬ 
ment and, except in case of a mortgage under section 6 (c), the date of 
expiry of the term of possession. 

“(6) These remarks also will be carried from one Jcimabandt to 
another during the currency of the mortgage, lease or farm” (l). 

Lease—notification including land in municipal limits—no 
retrospective effect. 

A notification made during the pendency of a lease governed by the 
Punjab Alienation of Land Act including the land which is subject matter 
of the lease in the limits of a municipality does not operate retrospectively 
and the lease will still be governed by the provisions of the Act (2). 

[/ 11-A.—Benami Transactions .] 

* 13-A. When a sale, exchange 3 gift, will, mortgage^,. 
.. . • .Igase or farm purports to be made either 

tions intended' to before or after the commencement of the 
sio a nl e of h the Pr Act Punjab Alienation of Land (Second Amend¬ 
ment) Act, 1938, }.)y a mejnabgr of an 

agricultural tribe to a memb er of the. same agricultural 
tribe or of the t ribe in the same group, b ut the effect of the 
transaction is to pass the beneficial interest to a person who 
r o£ the same tribe or of a. tribe in the same 
group, the transaction sh;iii be void for all purpose s, and the 
alienor shall be entitled to possession of the land so alienated, 
notwithstanding the fact that he may have himself intended 
to evade the provisions of this Act, 

Explanation. Any alienation made in consequence of a transaction deemed void 
by this sub-section shall also be deemed void for all purposes. 

(2) If the Deputy Commissioner either of his own motion 
or on the application of alienor, is satisfied after making 


1. Punjab Land Records Manual, paras, 7, 47. 

2 Mst Satto v. Wiskcm />tf,?=(1980) 9 L. L T. 23. 

* Added by the Punjab Alienation of Land (Second Amendment) Act, 1938 (Punj.b 
Act No. X of 1938), Section 5. 
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such enquiries as may be prescribed from the parties concern¬ 
ed, and recording evidence, that an alienation is void under 
the provisions of the preceding sub-section he shall by order 
in writing, after recording his reasons eject any person ip 
occupation of the land under such sale, exchange, gift, will, 
mortgage, lease or farm and place the alienor in possession : 


Provided that the Deputy Commissioner may, in order¬ 
ing the ejectment of a person who is a bona fide transferee for 
consideration before the 20th June, 1938, and is in occupation 
of such land, allow to any such person other than the original 
transferee, compensation for improvements (as defined m 
section 4 of the Punjab Tenancy Act, 1887), effected by him 
while in occupation, up to a sum not exceeding in value the 
consideration for the original transaction. Such compensation 
shall be assessed by the Deputy Commissioner on such prin¬ 
ciples as may be prescribed, and shall be deposited by the 
alienor, and paid to the persons so ejected, in such manner as 
may be prescribed. 

(3) For the purpose of enforcing an order under sub¬ 
section (2), the Deputy Commissioner may exercise all the 
powers of a Civil Court conferred by Order 21, Rules 97 and 
98 of the Code of Civil Procedure. 


NOTES. 

Object of adding section 13-A to the Act. 

The object of adding section 13-A to the Act was thus explained in 
the Statement of Objects and Reasons —“ The main object of the amend¬ 
ment Uo section 13 is to prevent fraudulent transactions and to secure that a 
benamt transfer intended to evade the provisions of the Act can be reversed 
in all cases. .. This cannot be done at present, if the alienor has joined in the 
evasion. Government had hoped to cope with the evil by executive 
instructions : their efforts were, however, unsuccessful. The amendment 
allows possession to be restored by the Deputy Commissioner to the 
original alienor as in cases falling under the present section 13 (1 )- 

Meaning and scope of section 13-A (1)—has got retrospective 
effect. 

This section has got retrospective effect inasmuch as it applies to all 
the benarni transactions which have taken place either before or after the 


1. Pun jab Gazette of 24tb June, 1038 Part I. p. 798- 
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commencement of the Punjab Alienation of Land (Second Amendment), 
Act, 1938. The object of this new legislation is thus to rectify all the 
benami transactions which were made after the passing, of the Land 
Alienation Act, 1900, and which were real evasions of law- during this 
period. 

Stated categorically, this section applies to— 

any sale, exchange, gift, will, mortgage,, lease or Harm made either 
before or after the commencement oi the Punjab Alienation of Land 
(Second'Amendment) Act, 1838 (1st of June, 1939) by a member of an 
agricultural tribe to a member of the same agricultural tribe or of a tribe 
in the same group, where — 

the effect of the transaction is to pass the beneficial interest to a 
person who is not a member of the same tribe or of a tribe in the same 
group. 

Such a transaction is void for all purposes , and the alienor is entitled 
to possession of the land so alienated, notwithstanding the fact that he 
may have himself intended to evade the provisions of this Act. This will 
affect subsequent transactions of the same property also, as is clear from 
the explanation added to sub-section (l). 

Thus, if A, a member of an agricultural tribe sells his land to B, a 
member of the same tribe or of a tribe in the same group, the beneficial 
interest of which is to pass to X, a non-agriculturist, and B subsequently 
sells the same to C, a member of the same tribe or of a tribe in the same 
group, the transaction will be void even so far as C is concerned, and A 
will be entitled to possession of the same. The fact that A acquiesced in 
the transfer to B, knowing fully well that its beneficial interest was to pass 
to X, will not effect this case. 

Sub-seetion (2). 

The Deputy Commissioner can take action under this section either 
of his own motion or on the application of the alienor. He must first satisfy 
himself after making such enquiries as may be prescribed from the parties 
concerned, and recording evidence, that an alienation is void under sub¬ 
section (l) of section 13-A. He will then, after recording his reasons, order 
ejectment of the person in occupation of the land under the transaction 
concerned and place the alienor in possession. 

The person thus dispossessed will not ordinarily be entitled to any 
compensation for any improvement (as defined in section 4 of the Punjab 
Tenancy Act, 1887) effected by him while in occupation; nor will be the 
previous transferee or transferees if the person ejected happens to be a 
subsequent transferee. The proviso to sub-section (2), however, makes one 
exception and allows compensation to a person, other than the origina 
transferee, who is a bona fide transferee for consideration before the 20 th 
June, 1938, and is in occupation of such land, for improvements effected by 
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him while in occupation. The amount of compensation cannot exceed in 
value the consideration for the original transaction, and ;f 
by the Deputy Commissioner on such principles as ma: 

alienor is to deposit the amount of compensation thus assessed ana it is to 
be paid to the persons so ejected, in such manner as may be prescribed by 
rules. 


Sub-section (3). 

Sub-section (3) prescribes the manner in which the Deputy Commis¬ 
sioner can enforce his order under sub-section (2). To that end it lays 
down that for the purpose of enforcing an order under sub-section (2), the 
Deputy Commissioner may exercise all the powers of a Civil Court confer¬ 
red by Order 21, Rules 97 and 98 of the Code of Civil Procedure. 

Rules 97 and 98 of Order XXI of the Code of Civil Procedure, 1908, 
are reproduced on pages 92 and 93 and may be referred to. 

View regarding benanti transactions before the enactment of the 
Punjab Alienation of Land (Second Amendment) Act, 1938 

Executive instructions. 

Executive instructions relating to benami transfers before the passing 
of the Punjab Alienation of Land (Second Amendment) Act, 1938, were to 
the following effect— 

44 3 1. {a) A transaction which contravenes the provisions of th$ Act 
Benami transac- does not cease to be void, because it is benami , that is, 
dons. one in which a nominal alienee, a member of an agricul¬ 

tural tribe, is merely an agent of the real alienee, who is not a member 
of such a tribe; and mutation of such a transaction should be rejected 
accordingly. It has been ruled by the Financial Commissioner in 44P. R, 
of 1932 that when a non-agriculturist appears to be interested in an 
alienation, permanent or temporary between two agriculturists the burden of 
proof for the purpose of mutation proceedings should be upon the alienee 
to show that the transaction is not benami. 

44 (6) If, however, the nominal alienee produces the decree of a 
competent Civil Court authorising him to take possession of any land, effect 
should be given to the decree in the revenue records without hesitation 
provided that the Deputy Commissioner in the discretion vested in him by 
section 3 (3) of the Act is satisfied that the nominal alienee is a member of 
an agricultural tribe. 

k ‘ (c) Action should not be taken under clause (a) unless there is reason 
to suspect bad faith. Where, for instance, one agriculturist genuinely 
assumes responsibility for a debt due by a second agriculturist to a third 
person who is not a member of an agricultural tribe, the first agriculturist 
may obtain a mortgage of the second agriculturist's land by way of security. 
To such a transaction there is not necessarily any objection and mutation 
should not in such cases be refused. 
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“ ( d ) An entry in a jamabandi incorporating a benami transaction 
which contravenes any provision of the Punjab Alienation of Land Act 
should be corrected after reviewing the orders passed on the mutation 
concerned ” (l). 

Legal value. 

The legal value on the subject before the passing of the Punjab 
Alienation of Land (Second Amendment) Act, 1938, will be clear from the 
rulings noted below. 

Mortgage by agriculturist to pay off debt due by mortgagor to 
non-agriculturist—transaction is not illegal under the Punja 
Alienation of Land Act, 1900. 

^ It is not illegal for an agriculturist coming in and taking the land of 
another agriculturist in sale or mortgage, undertaking in exchange to pay 
the debt due by the mortgagor to a non-agriculturist 12). In this case one 
Abdul Aziz Khan owned 115 kanals 19 mafias of land. He had mortgaged 
this land to Khalil Khan and Ghulam Hussain in equal shares. Ghulam 
Hussain owned Rs. 1,450 to Choeth Ram on two decrees, which the latter 
had obtained against him. In July, 1931, Ghulam Hussain assigned his 
half-share of the mortgagee rights in the land to his step-brother Nathu 
Khan in consideration of his undertaking to pay Choeth Ram the amount 
due to him by Ghulam Hussain on the decrees aforesaid. Accordingly, 
on 10th June 1931, Nathu Khan executed a promissory note for Rs. 1,450 in 
favour of Choeth Ram, and he gave a discharge to Ghulam Hussain for the 
decretal amount- Nathu Khan entered into possession of the land as 
assignee of the mortgagee-rights from Ghulam Hussain. A mutation of the 
assignment of the mortgagee-rights was put up by the fiatwari but was 
rejected by the Revenue Officer. Nathu Khan, however, continued in 
possession, and in April 1937 he brought a suit for declaration that he is the 
mortgagee of one-half of 115 kanals and 18 marl as of tod } that he has 
been in possession since the assignment of the mortgagee rights to him by 
Ghulam Hussain in 1931 and that the mutation in his favour had been 
wrongly rejected by the Revenue Officer. The suit was resisted by Fateh 
Mohammad and Sher Mohammad sons of Ghulam Hussain on the ground 
that the assignment was really in favour of Choeth Ram, who being a non- 
agriculturist could not take the assignment in his own name and that Nathu 
Khan was only a benamidar. On facts it was found that Nathu Khan 
had been in possession of the land since 1931, that there had been £ valid 
assignment of the mortgagee rights by Ghulain Hussain in his favour, and 
that the assignment was not benami for the benefit of Choeth Ram. Held, 
Nathu Khan was entitled to the declaration sought for. 

An agriculturist owed some debts to a non-agriculturist. On the death 
of the debtor his minor son inherited his non-ancestral property. The* 

1. Financial Commissioner’s Standing Order No. 1, para. 31. 

2. Nathu Khan v. Fateh Mohammad-A. I. R 1939 Lah. 395. 
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mother of the minor acting as his guardian, mortgaged some portion of the 
land to an agriculturist who in exchange undertook to pay off the debts of 
the minor’s father. The remainder of the estate was kept intact for the 
maintenance and up-bringing of the minor. Held, that the transaction was 
binding on the minor (1). 

In Wasinda Ram v. Bahadur Khan (2), one Mohammad Ramzan, 
a member of a notified agricultural tribe owed about Rs. 2000 to 
Wasinda Ram and others, the petitioners. In order to recover their debt 
the petitioners arranged with Bahadur Khan that Ramzan s land be 
mortgaged to him, and he undertook to pay Rs. 2,000 to the petitioners. 
Accordingly, in July 1927 mutation of the land was effected in favour of 
Bahadur Khan as mortgagee, and he made an entry in the petitioners baht 
undertaking to pay them the amouut which Ramzan owed them. It was 
alleged that the petitioners had been in actual possession of the land and 
had enjoyed the produce all along. Held, there is nothing illegal or opposed 
to public policy in one agriculturist taking the land of another agriculturist 
on mortgage undertaking in exchange to pay off the debts due by the 
mortgagor to a non-agriculturist. 

In Jahan Khan v. Dal a Ram (3)‘, the plaintiffs Jahan Khan and others 
sued for possession of land mortgaged to them by the defendant Ali Khan 
(agriculturist) on the 5th March, 1904 for Rs. 2210. The consideration was 
stated to be inter alia Rs- 1,877 on account of book debts to Mul Chand, 
Megh Raj and Bela Ram. The debt of Rs. 1,877 due to Mul Chand etc. 
was discharged. The mortgagee brought a suit for enforcing the mortgage- 
deed. The mortgagor pleaded that the mortgagees were in fact Mul Chand, 
Megh Raj and Bela Ram non-agriculturists. 

Held, («) that the object of the Punjab Alienation of Land Act is not 
to prevent money-lenders from recovering sums jointly due to them by any 
legal means in their power, and if they can induce an agriculturist to pay 
off a debt due to them and to take a mortgage from their debtor as secur¬ 
ity for himself there is nothing in the Act to prevent such a course ; 

(if) that the mortgagee was entitled to enforce the mortgage-deed as 
against the mortgagor, a contract which was perfectly legal on the face 
of it; 

(•fff) if the creditors really are at the back of plaintiff mortgagee, 
the Land Alienation Act can be properly invoked should they ever attempt 
to assert any right to the possession of the land in virtue of the mortgage 
in favour of plaintiff. 


Ram 


Ditta=A. I R. 1987 Lab. 696=39 P L. R. 538=168 


1. Dillu 

I. 0. 978. 

2 AIR. 1934 Lah. 434=35 P. L. R. 381-152 I C. 224. 
l' 142 P. R. 1907 = 48 P. L. R. 1908=86 P. W. R. 1907. 
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“ All Acts of the Legislatures are equally important and equally to be 
carried out by the judiciary. Here we have a mortgage perfectly legal on 
the face of it executed in favour of an agriculturist who seeks the aid of 
the court to enforce his rights as between him and the mortgagor. There 
is no infringement whatever of the Punjab Alienation of Land Act in grant¬ 
ing the relief claimed. The object of the Act is not to prevent money¬ 
lenders, non-agriculturists, from recovering sums, justly due to them by an 
agriculturist by any legal means in their power and to take a mortgage of 
land from their debtors as security for himself, there is nothing in the Act 
to prohibit such a course. Indeed the object of the Act is attained rather 
than defeated by what has occurred here Without the Act, Mool Chand, 
etc., non-agriculturist money-lenders would undoubtedly have taken the 
mortgage themselves and obtained possession of the land. The Act prevents 
this, though of course they could have taken a mortgage in one of the 
specified permissible forms. But Jahan Khan the plaintiff is prepared to 
lend the debtor Ali Khan the money necessary to pay off the money-lenders 
and to take the land in mortgage himself, he being an agriculturist and 
we are only asked to decree him relief. So far as the plaintiff Jahan Khan 
is the mortgagee, Jahan Khan asks for possession under his deed, he is 
entitled to it, and there is nothing in Alienation of Land Act or any other 
Act, which justifies in refusing him the relief to which he is legally 
entitled/' 

Fateh Khan, the defendant, (an agriculturist) owed Rs. 1,000 to 
Chet Ram and Sahib Ditta (non agriculturists). Fateh Khan entered into 
an agreement with Haider, the plaintiff (an agriculturist), by which Haider 
undertook to pay this sum of Rs 1,000 to Chet Ram and Sahib Ditta on 
behalf of Fateh Khan, and Fateh Khan mortgaged his land with possession 
to Haider for that amount. Chet Ram and Sahib Ditta agreed to this 
arrangement and released Fateh Khan from all further liability. The 
Revenue authorities held that the whole transaction was a colourable one— 
that the real mortgagees were Chet Ram and Sahib Ditta who ha<l put forward 
Haider as a mere dummy or benamidar as they being non-agriculturists 
were prohibited by the Alienation Act from taking the land in mortgage. 
Haider sued Fateh Khan to recover possession on strength of the said 
mortgage. The Lower Courts dismissed the suit, holding that Chet Ram 
and Sahib Ditta were the real mortgagees, Haider being merely their 
benamidar . Haider thereupon ^appealed to the High Court. 

Held , “ what has been held by both the courts below is that although 
as a matter of fact Fateh Khan did mortgage the land, it is bad in law, 
inasmuch as the real mortgagee was not Haider, but Chet Ram and 
Sahib Ditta were the actual mortgagees and they being non-agriculturists 

could not take a valid mortgage.In the present case Fateh Khan has 

admitted that, as a matter of fact, he did mortgage the land in suit to 
Haider. He has no doubt endeavoured to avoid the transaction on the 
ground that Haider was only a benamidar for persons who were themselves 
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!dlMrred from taking the land on mortgage. It seems to me, however,..— 
that there is really no force in these grounds.The facts of this case 


are very similar to those in 142 P. R. 1907. Haider has paid Chet Ram 


and Sahib Ditta the money due by Fateh Khan and has taken a mortgage 
from the latter as security for himself. It is not denied that Haider has 
executed a bond for Rs. 1,000 in favour of Chet Ram and Sahib Ditta and 
that he is liable thereunder to pay them that sum. Counsel (for Fateh 
Khan) admitted that his client had been released from all liability to Chet 
Ram and Sahib Ditta who now could not, in any circumstances, recover 
any money from him, but must look solely to Haider. That being the 

case the debt due by Fateh Khan.is now extinct, and that because 

Haider now is liable to pay it.In these circumstances it seems to me 

that there has been no contravention of the provisions of the Punjab 
Alienation of Land Act. The only person who can advance any claim 
under the mortgage is Haider, and Chet Ram and Sahib Ditta can in no 
conceivable circumstances ever obtain possession of this land. If they did 
attempt to get possession they would be met at once by the Alienation 
Act. I must, therefore, hold that the mortgage is a valid one so far as this 

Act is concerned.I accept the appeal and give Haider a decree for 

possession of the land in suit in terms of the mortgage ” (l). 

In Ladha Singh v. Ahmad Yar (2), Ahmed, an agriculturist, owed 
Rs. 200 to the plaintiff, a non-agriculturist. Ahmed mortgaged some land 
in favour of Ahmed Yar (an agriculturist) who executed a bond for Rs. 200 
in favour of the plaintiff. The plaintiff sued Ahmad Yar on the said bond, 
claiming Rs. 500 principal and interest Ahmed Yar pleaded that he was 
only a nominal mortgagee The first court held that the transaction was 
ben ami one but gave a decree for Rs. 200 against Ahmed Yar, remarking 
that he would retain his interest as mortgagee, and disallowing the 
plaintiff’s claim for interest on the ground that the plaintiff had all along 
been receiving a share of the produce of the land. The Senior Sub-Judge 
on appeal, held that as Ahmed Yar was only a benami mortgagee, no decree 
could be passed against him and so the plaintiff’s suit was dismissed 
in toio . On revision to the High Court, it was held—“ There is nothing 
illegal or opposed to public policy in a third party (being a member of an 
agricultural tribe) coming, iu and taking the land (of an agriculturist) on 
mortgage undertaking in exchange to pay off the debts due by the 

mortgagor to a non-agriculturist.There was no sufficient reason for 

holding that Ahmed Yar’s name was merely borrowed and that he never 
really held any rights as mortgagee The mere fact that the plaintiff 
subsequently received a share of the produce does not necessarily point 
to the transaction being benami . Such an arrangement might well hav6 

193 = U4 P. W. R. 1916 : 142 P. R. 1907 followed. 

2. 60 I. C. 463; relied on in A I. It. 1928 Lah. 202, p. 208 = 28 P. L. R. 468 = 
105 h C. 569. ‘ ; ^ V 
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been come to between himself a fid the mortgagee in order to preveut 
interest charges from swelling. ’ It was, therefore, held, that the defendant 
Ahmed Yar was liable to pay \o fhe plaintiff the sum of Rs. 200 (the 
amount for which the bond was executed), but as the plaintiff had been 
receiving a share of the produce, his claim for interest was disallowed. 

, Vlt is not the object of the Alienation of Land Act to prevent a non¬ 


agriculturist from recovering money due to him from an agriculturist by 
■any legal means in his power. Where, therefore, such a person induces an 
agriculturist, tp pay off a debt due from the debtor-agriculturist and take 
a mortgage of land from him as security for himself there is nothing in 
law to prevent such a pourse. It is immaterial whether the mortgagee 
,pay$ in cash or gives his boncf, nor has he anything to do with the correct* 
,nes? of the account or real amount due from the debtor / beyond what the 
•debtor himself admitted and asked the mortgagee to pay (l)» 

Sale-evasion of the Punjab Alienation of Land Act, 1900- 
V A Civil Court has no power to decline to enforce a sale which is legal 
and binding in every respect on the face of it as between the parties, 
on a mere assumption that in reality it is intended for thp benefit of a third 
perspn against whom there is statutory prohibition under the Punjab 
Alienation of Land Act to purchase the land (2). In this case the sale was 
by one Alla Dad, an agriculturist, in favour of A limed Khan, also an agri¬ 
culturist. The vendee having brought a suit tq recover possession under 
the sale-deed, it was pleaded that the sale was void, in as much as the 
plaintiff had purchased the land not for fnniself, but for Ishar Singh and 
.Surjan Singh (non-agriculturists), who were prohibited from purchasing 
the same under the provisions of the Punjab Alienation of Land Act* 1 he 
Lower Courts dismissed the suit, holding that the plaintiff was a mere benaini- 
dar, the real purchasers being Ishar Singh and Surjan Singh ^ On appeal 
to the High Court, the contention that the sale was in contravention 6f 
the provisions of the Alienation Act was over ruled and it was observed*— 
“ If Ishar Singh and Surjan Singh are the real purchasers, the Alienatibn 
Act can be properly invoked should they ever attempt to assert any right 
to the possession of the land by virtue of the sale now in question. 1 he 
sale-deed is in favour of Ahmed Khan and he asks for permission under this 
cjeed. He is entitled to possession and there is nothing in- the Alienation 
Act or any other Act which could justify a Court of Justice in refusing hitn 
the relief to which he is ho doubt m law entitled. I accept the appeal... \ 
and decree the plaintiff’s ^uit for possession* ” 

Where apparently the alienee is a member of the agricultural tribe, 
the Collector has no power to make an enquiry as to propriety or validity 
of the alienation and so long as he is an agriculturist, he s the absolute 


1. Abdur Rahman v. Rnra~ A. I. R: 1928 Lah. 962=114 I. C. 52 

2. A. I. It 1925 Lab. 65—82 I. 0- 603 = 6 L. L. J. 351; 142 P. It 1907 followed. 
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owner of the property, and no non-agriculturist benatni purchaser acquires 
any title to such a land (l). 


View held by the Revenue authorities—mutations. 

The duty of a Revenue Officer in attesting a mutation is under 
section 37 of the Punjab Land Revenue Act, 1887, to ascertain whether 
a fact is established. A mortgage in contravention of section 6 of the 
Land Alienation Act must be regarded as void, and therefore the Revenue 
Officer is bound to enquire whether the mortgage is in contravention of the 
Act, and in particular whether it is benatni , and to come to a conclusion 
one way or the other. Some guidance to Revenue Officers is given in 
Standing Order No. 1,31 ( d) where it is said that where one agriculturist 
genuinely assumes responsibility for a debt due by a second agriculturist to 
a third person who is not a member of an agricultural tribe, mutation 
should not be refused. On the other hand, sub-clause (c) says that where 
a Revenue Officer has reason to suspect a benatni transaction mutation 
in the first instance should always be refused. The Revenue Officer must 
come to the best possible conclusion one way or the other as to whether 
the transaction is or is not benami . Translated into legal language sub¬ 
clause (c) may be taken to mean that where a non-agriculturist appears 
directly interested in the transaction, the burden of proof lies on the 
mortgagee to show that the transaction is not benami . For the purpose of 
mutation proceedings a transaction by which an agriculturist genuinely 
accepts responsibility for a debt due by a second agriculturist is not to be 
regarded as benami. Bui it follows from the first proposition that the 
burden of proof lies upon the person who desires to show the genuineness 
of the transaction (2). 

In Imam Baksh v. Walt Mohanmad (3) the learned Financial 
Commissioner observed—“ It appears to me that what happened was that 
Wali Mohammad bought the land from Imam Baksh and agreed to 
discharge the latter’s debt to Tsar Mai. This transaction did not itself 
offend against the provisions of the Alienation of Land Act. There is 
nothing to prevent a non-agriculturist creditor obtaining satisfaction of his 
debt by means of such a transaction and it is a relevant fact that at no stage 
of the case was the objection put forth on behalf of the vendor that the sale 

was in actual fact to Isar Mai and not to Wali Mohammad. As 

regards possession the Naib Tahsildar s order of the 10th of July states 
definitely that the vendee is in possession of the land. In the circumstances, 
the mutation officer was not bound to go into the validity of the 
transaction.” 


1. A. I. .R. 1928 All. 511 -115 I. 0. 650. 

2. Kala v. Didlah = 1938 L L T. 21, 

3 1929 L. h. T. 80, 
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tura! trib«) against beneficiary (not member of the agricultural tribe) 
to recover possession benami mortgage taken to evade provisions of 
Alienation of Land Act—still beneficiary can show real nature of 
transaction. 

In Qadir Bakhsh v. Hakatn (l) the question referred for the opinion 
of the Full Bench was : 

In a suit for possession of land instituted by a mortgagee who is a member of an 
agricultural tribe against an alleged trespasser, who is not a member of an agricultural 
tribe, if the latter pleads that he is real mortgagee and that the mortgage was fictitiously 
entered in the name of the plaintiff to evade the provisions of the Punjab Alienation of 
liand Act, should the plea be entertained by the court, and if so, how would the plea, if 
established, affect the decision of the suit?” 

Held , U) in a suit by a benamidar to recover possession of property 
from the beneficiary, the latter is not precluded from pleading that both 
parties were in pari delicto and thus showing the real nature of transaction. 

0*0 There is no provision in the Alienation of Land Act which may 
be said to bar such a plea, either expressly or by necessary implication. 
On the other hand, a careful perusal of the provisions of the Act leads 
one to the conclusion that its object and purpose will be served more 
effectively if the true facts are allowed to be brought to light, rather than 
if a veil is kept over them by the plea being ruled out. 

0*0 If in a suit by the ostensible mortgagee for possession the 
defendant claims to be the real beneficiary under the mortgage transaction 
there is no bar either under the general law or under the provisions of the 
Punjab Alienation, of Land Act to the defendant pleading the joint fraud 
of himself and the plaintiff and by proving the true facts to defeat the 
latter s claim, there being ample provision in the law to set matters right 
after it has been determined that the provisions of the statute had been 
evaded by a colourable transaction having been entered into. 

It was observed in this case —“ In this connection it is also , impor¬ 
tant to note that where a member of an agricultural tribe makes an 
alienation, whether permanent or temporary, in favour of a non¬ 
agriculturist in contravention of the provisions of the Act, the contract is 
not void cib initio , and the possession of the alienee is not necessary unlawful 

in every case. For instance, if an agriculturist sells his land outright 

to a non-agriculturist and puts the vendee in possession, the latter cannot; 
be ousted from possession forthwith. By obtaining ’a sale in his favour 
the alienee no doubt does not acquire a title as absolute owner. But his 
possession is certainly not that of a trespasser. There is provision in the 
Act, enabling him to have the defect in his title removed by securing the 
sanction of the Deputy Commissioner [section 3 (2)] and get the transaction 
validated with retrospective effect from the date of the sale. But if he 


l A . L K. 1932 Lah. 608 [F. B ] = 13 Lab. 718=189 I C. 37 —£3 P. B. L. 85 L 
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fails to apply foi^uch sanction, or if sanction, is applied for and is, refused, 
the so-called permanent alienation 

takes effect as a usufructuary mortgage in form (a) permitted by section 6 for such 
term as the Deputy Commissioner considers to be reasonable : section 14 

It is, however, clear that in either case the alienee’s possession is not 
unlawful at least for the time being The capacity in which he holds 
such possession may vary. In case the sanction of the Deputy Commis¬ 
sioner is accorded to the transaction he will acquire the status of an' 
absolute owner. Failing this, the law will recognize his interest iri the 
land to be higher than that of a usufructuary mortgage for a term. But 
in the latter event also, his possession cannot be disturbed until the term 
of the mortgage is over Similarly, if the alienation by a member .of an 
agricultural tribe in favour of a non-agriculturist is by way of mortgage 
in a form not authorized by section 6 of the Act, his possession is still not 
unlawful. For in such a case also, on the true facts coming to ligh| 
the mortgagee cannot be objected, but the matter will be placed before the 
Deputy Commissioner who by virtue of the power vested in him unde^ 
section 9 shall revise or alter the mortgage 

“ so as to bring it in accordance with such form of mortgage permitted by or under 
the Act, as the mortgagee appears to him to be equitably entitled to claim 

If this is the correct legal position as between the alienor arid the 
alienee, it follows a fortiori that the benathidar, who has no real interest 
in the property is not entitled to oust the real mortgagee from possession/’ 

Changes brought forth by the Punjab Alienation of Land 
(Second Amendment) Act, 1938 

The key-note of all the rulings cited above as representing the view 
before the enactment of the Punjab Alienation of Land (Second Amend¬ 
ment) Act, 1938, is that a transfer made by a member of an agricultural 
tribe is not in contravention of the provisions of the Land Alienation Act 
if the transferee is a member of the same agricultural tribe or of a tribe in 
the same group and he is in possession of the land, although the alienor 
might have effected this transaction to pay off debt due to a non-agricul¬ 
turist or even if no payment is actually made the debt is transferred from 
the alienor to the transferee and takes the shape of afresh bond between 
the transferee and the non-agriculturist money-lender or is secured in any 
other form. It has not been so far considered in any case an evasion of 
the Land Alienation Act for an agriculturist to buy the land of another 
agriculturist, agreeing to pay off the debts of his vendor even in instalments 
or from the produce of the same land. The Amending Act of 1938 declares 
void any sale, exchange, gift, will, mortgage, lease or farm made ’either 
before or after the commencement of the said Amending Act, by a 
member of an agricultural tribe to a member of the Same agricultural 
tribe or of a tribe in the same group, but the effect of which is 
to pass the beneficial interest to a person who is not a member 
of the same tribe or of a tribe in the same group. A simple 
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illustration of this would be where A, an agriculturist, sells his land to R, 
another agriculturist of the same tribe or of a tribe in the same group 
in order to pay oft debt due to.a non-agriculturist. No consideration for sale 
passes from B to A. On the other hand, A’s debt is liquidated and although 
B is avowedly the purchaser of this land, the non-agriculturist money-lender 
is the real purchaser inasmuch as he arranges fot the cultivation of the land 
on his own beliajf and'enjoys its produce. In such a case the beneficial 
interest passes to a person who is ndt a member of the same tiibe or of < a 
tribe in the same group. 

If, however, B genuinely purchases the same from A on payment of 
full consideration and A pays the sale money to a non-agriculturist sakukar 
for liquidation of his debt, the transaction will not be in contravention of 
the provisions of this Act. In this case the beneficial interest of the trans¬ 
fer passes to R and not to a non-agriculturist. 

A ben a mi transaction is void for all purposes—m^aning of 
“ Explanation ” added to sub section (1) of section 13-A. 

Sub-section (l) of section 13-A of the Act further declares that a 
benatni transaction of the nature referred to above will be void for all 
purposes . The “ explanation ” added to this sub-section clearly states that 
any alienation made in consequence of a transaction rendered void by this 
sub-section should also be deemed void for all purposes. 

A, a member of an agricultural tribe sells his land to B, a member 
of the same tribe or of a tribe in the same group. The beneficiary is X, 
a non-agriculturist. The sale-deed is in the name of B. B sells the land 
to C, a member of the same agricultural tribe as B or of a tribe in the 
same group. Is sale by B to C void ? Obviously it is, as under the pro¬ 
visions of section 13-A (l), the alienation in favour of B is void, the 
beneficiary being a non-agriculturist and consequently the sale by B in 
favour of C is also void, being made in consequence of a transaction ren¬ 
dered void by this sub-section. Thus if a benami sale passes through the 
hands of even ten persons it would remain a benami transaction and the 
provisions of sub-section (1) would apply to it. 

“ Void for all purposes— Can the transferee recover consideration 
of the transfer ?—Application of section 65 of the Indian Contract 
Act, 1872. 

A benatni transaction intended to evade the provisions of the Punjab 
Alienation of Land Act has been declared to be void for all purposes by 
.section 13-A (l) of the Act. In the. illustration given above can B or X 
recover the consideration money from A, or can C recover it from B and B 
or X in return from A ? 

Section 65 of the Indian Contract Apt, 1872, runs as follows— 

“ When an agreement is discovered to be void, or when a contract 
becomes void any person who has received any advantage under such 
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agreement or contract is bound to restore it or to make compensation for 
it to the person from whom he received it.” 

Is section 65 of the Contract Act applicable to such a transaction ? 

The language of section 13-A (l) qf the Alienation Act shows that 
section 65 of the Contract Act does apply to such a transaction, as such 
a transaction and any alienation made in. consequence of such a transaction 
is void for all purposes . The position therefore seems to be that B or X 
can recover the consideration money from A, and if B has further trans¬ 
ferred it to C, C can recover the consideration money from B and B or X 
in return from A. In a transaction of the nature contemplated here, there 
will be hardly any question of recovery of consideration by B from A, as 
B is only a benamidar an<f no consideration has actually passed from. B 
to A. By the transaction A, however, has received an advantage inas¬ 
much as his debt due ro X is liquidated and in view of section 65 of the 
Contract Act this would he restored. It may be argued that such a trans¬ 
action is void, for all purposes from its very inception and therefore the 
alienor is entitled to get back his property without any obligation to pay 
any money in respect of that benami transaction. But such a position 
does not seem to be justified on grounds of equity also. 

It would be of interest to study a similar position arising under the 
other provisions of the Punjab Alienation of Land Act and under the 
Punjab Tenancy Act, 1887. Section 56 of the Punjab Tenancy Act, 1887, 
enacts that a right of occupancy under section 6 or section 8 of that Act 
cannot be transferred by an occupancy tenant without the previous consent 
in writing of the landlord, by a private contract. Section 60 of the same 
declares that any transfer of right of occupancy made in contravention of 
this provision shall be voidable at the instance of the landlord. 

In Labh Singh v. Jamnun (1), the defendant-respondents, occupancy 
tenants, mortgaged their occupancy rights to the plaintiff-appellant for 
Rs. 760. The mortgagee paid the consideration in full and entered into 
possession of the land in accordance with the terms of the deed. This 
alienation, however, had been effected without the consent of the landlords. 
In June, 1928, the landlords brought a suit to have the mortgage set aside, 
and on 23rd August 1928, a decree was passed in their favour declaring 
that the mortgage was void and directing that the mortgagee be disposses¬ 
sed On 23rd July, 1929, the quondam mortgagee brought a suit against 
the mortgagors for refund of the mortgage-money, together with interest. 
Heldt that the mortgagee is entitled to sue the mortgagor for refund of the 
mortgage money. It was observed in the order of refei'ence to a Full 
Bench— 

“ For the appellant reliance has been placed principally on section 65, 
Contract Act, which appears to support his contention. In Letters Patent 


1. A. I. R. 1984 Lah. 888 (2) =1511. 0. 1; over ruling 61 I, C. 604 and L. P. A. 
No. 131 of 1921. 
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Appeal Mo. 13i of 1921, Harrison J„ who delivered the judgement of the 
Letters Patent Bench, expressed the opinion that section 65 was inappli¬ 
cable to such a case as the words 4 when a contract becomes void * were 
intended to apply to those cases only in which the contract which was 
valid at the time was made became void at a later stage by the occur¬ 
rence of some unexpected event and that 4 this sanction did not cover a 
contract which was voidable at the instance of the third party who had the 
option of interfering or not as he chose/’ 

We are aware that this view of the law has been taken in some other 
cases in this province, but it seems to us that the authority of these cases 
has been considerably shaken by the dicta of their Lordships of the Privy 
Council in the recent case of 1932 P. C. 89 (1) where it was observed 
that the words “ when a contract becomes void ” in section 65 are 
sufficient to cover the case of a voidable contract which had been avoided. 
It is no doubt true that; these observations of their Lordships were made 
in connection with a contract which had been found to have been 
produced by undue influence and fraud. But under section 19 such a 
contract is “ voidable " at the option of the party, whose consent had 
been so procured. It follows therefore that according to this dictum of 
their Lordships, section 65 is not limited in its scope to those cases only 
in which the contract had become void at a later stage by the occurrence 
of unexpected event, but includes in its purview cases in which a contract 
is voidable at the instance of a particular person and has in fact been 
avoided. 

In Ghulam Dastgir v. Nur All (2), defendant who was a tenant of 
Government under the Punjab Colonization of Government Lands Act, 
1912, mortgaged the land without the previous sanction of Government. 
The mortgagee was in possession but was ejected by Government where¬ 
upon he sued for consideration paid to defendant. Held , that at the time 
the parties entered into the contract, although they knew that the sanction 
of the Deputy Commissioner was necessary, they did not know that the 
contract was void, but only discovered this fact at a later stage. Hence 
section 65, Contract Act, applied. It was remarked in this case—“ Here 
Mr.—for the defendant-respondent contends that the parties knew 
from the beginning that their contract was void and therefore that section 65, 
Contract Act, does not apply. But from the pleadings of , the parties and 
from the evidence of the plaintiff in court it would appear that the parties 
only discovered this some time after the date of the mortgage. In<the plaint 
the plaintiff pleaded that the mortgage was executed and he was put in 
possession ; that after the Deputy Commissioner refused sanction, the 
defendant told him that he might remain in possession and take the produce 
of the land in lieu of interest. In his written statement the defendant 


1, Satgur Prasad v, liar JSTarain= 136 L C. 108 = 7 Luck. G4 <P. C). 

2, A I B. 1936 Lab. 401. 




MIN/Sr^ 


<SL 

THE PUNJAB ALIENATION OF LAND ACT [Sec. 13 A. 

stated that he had never received consideration, but that the plaintiff had 
agreed that he would advance the money after sanction was given by 
the Deputy Commissioner. In evidence the plaintiff said that the defendant 
had told him that he had not got permission, but promised to get permission 
later. From these pleadings and his sworn statement it appears to be a 
fair inference that at the time the parties entered into the contract, although 
they knew that the sanction of the Deputy Commissioner was necessary, 
they did not know that the contract was void, but only discovered this 
Let at a later stage. I would therefore hold that this case falls within 
the terms of section 65, Contract Act ” 

A 4 layout f scheme for constructing small residential houses on plots 
was sanctioned by the municipality. After the sanction, a person entered 
into an agreement with the owner of the plots to purchase one for certain 
price and paid the earnest money. The foundation of the agreement was 
the permission to convert the plots into a site where residential buildings 
and roads could be constructed. The sanction was subsequently suspended 
by the Deputy Commissioner : 

Held, that as the very foundation of the contract had been taken away 
and as for all practical purposes the contract had become impossible for 
performance, the vendor was bound to refund the earnest money (l). As 
observed in this case— u In these circumstances it is quite clear that the 
very foundation of the contract had been taken awayi and for all practical 
purposes the contract had become impossible of performance. This being 
so, under section 65, Contract Act, the defendants were bound to refund to 
the plaintiff the amount of the earnest money which they had received. 

No doubt the law in England on the point is different. There it has been 
ruled that when a contract becomes impossible of performance by the 
destruction of the subject matter or the failure of an event or‘state of things 
contemplated as the foundation of the contract tb happen .or exist, the 
parties are excused from further performance and acquire no right of action. 

Blit as pointed out by Pollock and Mulla in their Commentary of the Indian 
Contract Act (Edn. 6), p 380, the Indian law as enacted in sections 56 and 65 
of the Act is different. Here, in the circumstances mentioned above, each 
.party is under an obligation to restore any advantage which it might have 
received under the agreement or to make compensation for it to the person 
from whom he received it.’ 7 

In Harnath Knnwar v. Indar Baha iur Singh (2) money was 
advanced npder an agreement to sell land in which the; vendqr had only an 
expectancy. The agreement was therefore void ; but their Lordships of the 
Privy Council held that the plaintiff might recover the amopnt paid under 
the agreement. They said : 

1. Din Mohammad v. D. R. Sethi— A. I. R. 1037 Lah.781. 

2. 1922 P. C. 408 = 46 All. 179 (P. C.)=711. C. 629. 
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be not enforceable by law, and, on the language of the section (section 65, 
Contract Act), would include an agreement that was void in that sense frdm 
its inception, as distinct from a contract that becomes void. The agree¬ 
ment here was manifestly void from its inception, and it was void because 
its subject matter was incapable of being bound in the manner stipulated. 
Though this aspect of the case has not been satisfactorily presented or 
developed in the pleadings and the proceedings before the Lower Courts then 
Lordships think there are materials on the record from which ‘it may be 
briefly inferred in the peculiar circumstances of this case that there was a 
misapprehension as to the private rights of Indar Singh in the villages 
which he purported to sell by the instrument and that the true nature of 
those rights was not discovered by the plaintiff earlier than the time at 
which his demand for possession was resisted.” 

Under the Punjab Alienation of Land Act, 1900, it was held in 
Bahadur v. Mohammad Din (l) that a contract of sale which is opposed 
to the provisions of the Punjab Alienation of Land Act, is not void, db 
initio , because there is a provision in the Act, enabling the vendee to have 
the defect in his title removed by securing the sanction of Deputy 
Commissioner. If he fails to apply for such sanction, or if such sanction is 
applied for and is refused, the so-called permanent alienation takes effect 
as a usufructuary mortgage in form (a) permitted by section 6 for such term 
as the Deputy Commissioner considers to be reasonable. Where therefore 
the vendee who alleged himself to be a member of an agricultural tribe 
has been found by the courts to be a noo-agriculturist, the case would be 
covered by section 65, Contract Act. 

It was observed in Qndir Baksii v. Hakant (2)— 

“ It now remains to consider if there is anything in the Punjab 
Alienation of Land Act which would justify a departure from the general 
rule stated above. It is admitted on all hands that there is no provision in 
the Act which may be said to bar such a plea, either expressly or by 
necessary implication. On the other hand, a careful perusal of the 
provisions of the Act leads one to the conclusion that its object and 
purpose will be served more effectively if the true facts are allowed to be 
brought to light, rather than if a veil is kept over them by the plea being 
ruled out. One of the peculiar features of this Act is that, where an 
alienation is made by a member of an agricultural tribe in favour of a non- 
agriculturist in a form which is not permissible under the Act, and this fact 
conies to the notice of a Revenue Officer or a Civil Court, a duty is cast on 
them to bring the case to the notice of the Deputy Commissioner forthwith, 
who is given statutory authority to set matters right. For this reason 


1. A. I. R. 1934 Lah. 979=151 1. 0. 172. 

2 . A. L R. 1932 Lah. 503 [F.B.], p. 512. 
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therefore it is all the more necessary that the true facts be investigated, and 
if it transpires that an effort had.been made to evade the provisions of the 
Act, steps can be taken to have the transaction brought in conformity with 
its provisions. 

“In this connexion it is also important to note that where a member of 
an agricultural tribe makes an alienation whether permanent or temporary, in 
favour of a non-agriculturist in contravention of the provision of the Act, the 
contract is not void ab initio , and the possession of the alienee is not necessa¬ 
rily unlawful in every case : cf. Pal Singh v. Thakar Singh (!); Saghar v. 
Nur Ahmed (2); Hari Chand v. Bura Mai (3) and Kustamji's Commentary 
on the Punjab Alienation of Land Act, pp. 47, 136 and 206, For instance, 
if an agriculturist sells his land outright to a non-agriculturist and puts the 
vendee in possession, the latter cannot be ousted from possession 
forthwith. By obtaining a sale in his favour the alienee no doubt does 
not acquire a title as absolute owner. But his possession is certainly not 
that of a trespasser. There is provision in the Act enabling him to have the 
defect in his title removed by securing the sanction of the Deputy 
Commissioner [section 3 (2)] and get the transaction validated with 
retrospective effect from the date of. the sale. But if he fails to apply for 
such sanction, or if sanction is applied for and is refused, the so-called 
permanent alienation 

'takes effect as it usufructuary mortgage in form (a) permitted by section 6 for stich term 
as the Deputy Commissioner Considers to be reasonable : section 14.* 

“ It is however clear that in either case the alienees possession is not 
unlawful at least for the time being. The capacity in Which he holds such 
possession rnay vary. In case the sanction of the Depdty Comfnissioner is 
accorded to the transaction he will acquire the status of an absolute owner. 
Failing this, the law will recognize his interest in the land to be higher than 
that of a usufructuary mortgage for a term. But in the latter event also, his 
possession cannot be disturbed until the term of the mortgage is over. 
Similarly, if the alienation .by a member of an agricultural tpbe in favour 
of a non-agriculturist is by way of mortgage in a form not authorized by 
section 6 of the Act, his possession is still not unlawful. For in such a case 
also, on the true facts coming to light the mortgagee cannot be ejected, 
but the matter will be placed before the Deputy Commissioner who by 
virtue of the power vested in him under section 9 shall revise or alter the 
mortgage 

so as to bring it in accordance with such form of mortgage permitted by of under the 
Act as the mortgagee appears to him to be equitably entitled to claim.' 

“If this is the correct legal position as between the alienor and the 
alienee, it follows a fortiori that the benatuidar, who has no real interest 
in the property is not entitled to oust the real mortgagee from possession.” 


120 P. B. 1900. 
79 P. R. 1913. 

27 P. L. R. 1906. 
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Bahadur v. Mohammad Din (l) was, however, not approved in a 
Division Bench ruling reported as Jalal Din v. Hukam Chand (2) ii. 
which it was held that when a permanent alienation of an agricultural land 
by an agriculturist in favour of a member of a non-agriculturist tribe is > 
effected, it is not void. If sanction of the Deputy Commissioner has not 
been given in advance it takes effect immediately as a usufructuary 
mortgage permitted under section 6 {a) of the Act. If later the Deputy 
Commissioner does not sanction the sale it continues as a usufructuary 
mortgage in the terms permitted by section 6 (a). If an alienee enters 
into such transaction, he comes under the terms of the Act and is bound 
by it. His sale compulsorily becomes a usufructuary mortgage as permit¬ 
ted by section 6 (a) and he cannot resile from transaction when permission 
of the Deputy Commissioner is refused. As the transaction doe$ not 
become void, section 65, Contract Act, does not apply and the alienee is 
not therefore entitled to sue for refund of the money paid by him as 
consideration for the alienation. u There is no question of the application 
of section 65, Contract Act. That section is to the effect that When an 
agreement is discovered to be void or when a contract becomes void any 
person who has received any advantage under such agreement or contract 
is bound to restore it or to make compensation for it to the person from 
whom he received it. The present transaction has not become void. 
Under the law it automatically becomes a usufructuary mortgage for such 
term, not exceeding 20 years, as the Deputy Commissioner fixes. It is 
obvious therefore that section 65, Contract Act, does not apply and that: 
the plainti if - is not entitled to sue for refund of the mopey. ” 

In a benami transaction of the nature contemplated under sec¬ 
tion 13-A^f the Act, what actually happens is like this. A is a member 
of an agricultural tribe. X is a non-agriculturist. A is indebted to X. 
X asks A to repay the loan. A has got no money to pay to X. He tells X 
that he has got no money but has got land. X replies that he cannot 
take his (A*s) land in liquidation of his debt without the sanction of the 
Deputy Commissioner as he is not a member of the same tribe as A or of 
a tribe in the same group. On the other hand he induces B, a member of 
the same tribe as A or a member of a tribe in the same group, to oblige 
him and have the sale or mortgage of A’s land executed in his name. He 
suggests this proposal to A and persuades him to accept it. The trans¬ 
action is accordingly completed with the result that A executes a sale-deed 
or a mortgage-deed in favour of B ; according to the deed the possession of 
the land is transferred from A to B though the actual possession is of X and 
X arranges for its cultivation and himself enjoys its produce. As the land 
in the deed and in th^ revenue records is still in the name of B and B rnay 


1. A. I R 1984 Lah. 979 = 151 I. C. 172. Single Judge. 

2. A. I. E. 1938 Lab. 820; A. 1. B. 1934 Lah. 979 and A. I. R. 1930 Lah. 331 
disapproved ; A. I. ft. 1935 Lah. 401 distinguished; A. I. R. 1937 Lah. 408 relied on 
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fo^gk out any day, X persuades B to execute a pro-note in his favour for 
amount of consideration. 

The matter then comes to the notice of the Deputy Commissioner 
either in the course of his ordinary duties or is brought to his notice by the 
alienor by an application. The Deputy Commissioner starts enquiry and 
records evidence. After satisfying himself as to the nature of the trans* 
action and on arriving at the conclusion that the effect of the transaction is 
to pass the beneficial interest to a person who is not a member of the same 
tribe or of a tribe in the same group as the alienor, he holds the alienation 
void and orders so in writing, after recording his reasons, and ejects the 
person in occupation of the land under the alienation and places the alienor 
in possession. 

It is possible B might have further alienated the land to C, another 
agriculturist of the same tribe or of a tribe in the same group, and paid 
the consideration money to X or kept it with him. What is the position 
of A, Bp C and X so far as this transaction is concerned when the Deputy 
Commissioner has held it to be void under this section and restored the > 
possession of the land to A under this order ? 


Section 13-A (I) declares such a transaction to be void for all 
purposes. Does it mean that it is void from the very start or becomes 
void when the Deputy Commissioner discovers the fact that the beneficiary 
is a non-agriculturist ? The answer to this question would appear to be 
that it is void from the time the Deputy Commissioner holds that the 
beneficiary is a non-agriculturist and consequently places the alienor in 
possession. Section 65 of the Contract Act therefore seems to apply to 
such a transaction and consideration money cun be recovered by a regular 
suit by the person entitled to it. 

A transaction falling under this section is to be distinguished from a 
transaction referred to in Jalal Din v. Hukam Chand (l) inasmuch as in 
this case the transaction has definitely been declared by Legislature to be 
void for all purposes, while in the other case, it is not void but automatically 
takes a form permitted under the Act according to the special legislation. 
In the present case the transaction will not be changed into a usufructuary 
mortgage for a period not exceeding 20 years even by the Deputy Commis¬ 
sioner. Of course, after possession has been restored to A, X and A are 
free to come to an agreement by which A may give his land to X in the form 
of a usufructuary mortgage tor a period not exceeding 20 years or in any 
other form permitted under the Act, in liquidation of his debt. This 
appears to be reasonable on grounds of equity also. 


Sub-section (2)—The Deputy Commissioner in ordering the 
ejectment of a person under this sub-section to allow to any such 


1. A. I. R. 1938 Lah. 8*20. 
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person, other than the original transferee, compensation for improve¬ 
ments effected by him while in occupation. 


Sub-section (2) of section 13.A of the Act prescribes that if the 
Deputy Commissioner either of his own motion or on the application of 
the alienor, is satisfied after making such enquiries as may be prescribed 
from the parties concerned, and recording evidence, that an alienation is 
void under the provisions of sub-section (l) he shall by order in writing 
after recording his reasons, eject any person in occupation of the land 
under such sale, exchange, gift, will, mortgage, lease or farm and place the 
alienor in possession. 

To give effect to this provision of law, rules have been framed by 
the government under section 25 of the Act. I hese rules are called the 
Punjab Alienation of Land Rules, 1939, and were published under P. G. 
Notn. No. 2655-R., dated the 12th May, 1939. These are reproduced 
in extenso under section 25 of the Act, and may be referred to. 

As regards compensation to be paid before ejectment, the proviso to 
sub section (2) provides that the Deputy Commissioner 
Compensation. sha jj < in ordering the ejectment of a person who 

is a bona fide transferee for consideration before the 20th June, 
1938, and is in occupation of such land, allow to any such 
person other than the original transferee, compensation for improve¬ 

ments (as defined in section 4 of the Punjab Tenancy Act, 1887), 
effected by him while in occupation, up to a sum not exceeding in value 
the consideration for the original transaction. Such compensation is to be 
assessed by the Deputy Commissioner on such principles as may be 

prescribed ; and is to be deposited by the alienor, and paid to the person 
so ejected, in such manner as may be prescribed-’ 

Thus a distinction has been made by this provision between the 

original transferee and a subsequent bona fide transferee or transferees for 
consideration before the 20th June, 1938, for purposes of payment of com¬ 
pensation for improvements. No compensation at all is payable under this 
section for necessity proved for the original alienation or for any subsequent 
alienation. Similarly, the original transferee is not entitled to receive com¬ 
pensation for any improvement made by him during the time of his occupa¬ 
tion, but beyond that if there is a bona fide transferee for consideration before 
the 20th June, 1938, in occupation of the land, he is entitled to compensa¬ 
tion according to the principles laid down in this sub-section. The object 
is that if a person had purchased lands from a benami owner without the 
knowledge that the latter possessed it under a benami transaction and had 
improved the lapd, he would be entitled to certain compensation under 
certain conditions. 

It is, therefore, clear that under this sub-section an original 
benamidar, even if he has made any improvements, shall not be entitled 
to have any compensation. The same applies iO the beneficiary sahukar . 
The proviso to this sub-section provides four safeguards against the proper 
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working of this provision of law. In the first place the transferee must be 
bona fide and he must prove that at the time of taking over the lands 
he did not know and with ordinary prudence could not know that the seller 
possessed it under a behami • Secondly, he must be a bona fide transferee 
before the 20th June, 1938. Thirdly, he must be in occupation of that 
land. Fourthly, he shall be entitled to compensation only for the improve¬ 
ments which he himself had effected on the land in his possession. 

Again, the amount of compensation shall in no case exceed the 
amount of consideration for the original transaction. I hus a benamtdar 
cannot defeat the object of this legislation by transferring his interest to a 
third party who may build expensive improvements and the alienor may not 
be in a position to pay compensation for that and get back his land. 

The bona fide transferee can claim compensation only for improve¬ 
ments as defined in section 4 (19) of the Punjab Tenancy Act, 1887, and 
not even for ordinary acts necessary in husbandry such as manures, drainage 
etc. The essence of the definition of “ improvement ? in that Act (see 
page 12) is that it means any work which is suitable to the land and consis¬ 
tent with the conditions on which it is held, by which the value of the 
tenancy has been and continues to be increased. 

[See Authors Commentary on the Punjab Tenancy Act, 1887 ( 2nd 
Edition), pages 34 to 37.] 

The principles under which such compensation shall be assessed by 
a Deputy Commissioner are laid down in the Punjab 
assessing® 3 com- Alienation of Land Act Rules, 1939. referred to above, 
pensation. Rule 8 of these rules is to the following effect— 

“8. In assessing compensation for improvements as contemplated 
by the provisions of section 13-A of the Act, the Deputy Commissioner 
shall take into consideration the following facts :— 

14 (i) The actual cost at which the 'improvement was effected. 

<# (it) The period during which and the extent to which the land while 
in the possession of the persons effecting the improvement or his successor- 
in-interest has benefited by it. , 

“ (Hi) The probable length of time .during which, and the extent to 
which, the land in question will, after its return to the alienor, continue to 
be benefited by the improvement. 

*(«?) The proportion between (ii) and(iii) above. 

“ (v) In case the improvement benefits any other land, the propor¬ 
tionate benefits which accrue to each area. 

“ (vi) Any other fact which may affect the question of compensation." 

Cf. section 72 of the Punjab Tenancy Act, 1887. 

[See Authors Commentary on the Punjab Tenancy Act, 1887, 
(2nd Edn ) t pages 255 to 259 ]. 
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Appeals. 


Sub-section (3). 

Sub-section (3) of section 13-A.of the Act lays down that ‘for the 
purpose of enforcing an order under sub-section (2) the Deputy Commis¬ 
sioner may exercise all the powers of a Civil Court conferred by Order 21, 
Rules 97 and 98 of the Code of Civil Procedure. These Rules provide the 
procedure to be followed in case of resistance or obstruction to possession 
of immovable property. (See pages 92 and 93.) 

Jurisdiction of Civil Courts in matters arising out of or under 
the provisions of section 13-A. 

Sec notes under section 21 o/ the Act. 

*13-B. An appeal shall lie from any order passed, 
whether in original or on review by a Deputy 
Commissioner under section 4 or section 13-A, 
as follows, namely :— 

(a) to the Commissioner when the order is passed by 
the Deputy Commissioner, 

(&) to the Financial Commissioner when the order is 
passed by the Commissioner. 

113-C. The Financial Commissioner may at any 
time call for the record of any proceedings 
Kevismn. pending before or disposed of by the Deputy 

Commissioner under section 4 or section 13-A and shall pass 
such orders as he thinks fit : 

Provided that he shall not under this section pass any 
order reversing or modifying any such order without giving 
the persons concerned an opportunity of being heard. 

*13-D. The period of limitation for an appeal, under 
Limitation for section 13-B, shall run from the date of the 
appeal. order appealed against and shall be 

follows 


as 


days, 


(a) when the appeal lies to the commissioner, sixty 


(, b ) when the appeal lies to the Financial Commissioner, 
ninety days. 


‘Added by the Punjab Alienation of Land (Second Amendment) Act, 1938, (N of 
1938), section 5. 
f Ibid. 

I Ibid. 
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The provisions of sections 5 and 12 of the Indian 
Limitation Act, 1908, shall Apply for the purpose of computing 
the period of limitation. 

NOTES 

Limitation for appeal 

Under this section, the period of limitation for an appeal under section 
13-B, shall run from the date of the order appealed against, and is sixty 
days when the appeal lies to the Commissioner and ninety days when it 
lies to the Financial Commissioner- Sections 5 and 12 of the Indian 
Limitation Act, 1908, apply for the purpose of computing the period of 
limitation. 

Sections 5 and 12 of the Indian Limitation Act, 1908, provide as 
follows :— 

“5- Any appeal or application for a review of judgement or for 

of peri od in cer- leave to a PP eal or an y other application to which this section 
tain cases. may be made applicable by or under any enactment for 

the time being in force may be admitted after the period of limitation 
prescribed therefor, when the appellant or applicant satisfies the court 
that he had sufficient cause for not preferring the appeal or making the 
application within such period 

“ Explanation —The fact that the appellant or applicant was misled 
by any order, practice or judgement of the High Court in ascertaining or 
computing the prescribed period of limitation may be sufficient cause 
within the meaning of the section„ ’ 

“12. (1) In computing the period of limitation prescribed for any 

Ex clus j o a suit, appeal or application, the day from which such period 
of-time in legal , , n , , , _ F u 

proceedings. !S to be reckoned shall be excluded. 

“(2) In computing the period of limitation prescribed for an appeal, 
an application for leave to appeal and an application for a review of judge¬ 
ment, the day on which the judgement complained of was pronounced! and 
the time requisite for obtaining a copy of the decree, sentence or order 
appealed from or sought to be reviewed shall be excluded. 

“ (3) Where a decree is appealed from or sought to be reviewed the 
time requisite for obtaining a copy of the judgement on which it is founded 
shall also be excluded. 

4 (4; In computing the period of limitation prescribed for an appli¬ 
cation to set aside an award, the time requisite for obtaining a copy of 
the award shall be excluded. ” 

No period of limitation prescribed for revision under section 

13 C. 

No period of limitation has been prescribed for revision under section 
13-C, and the Financial Commissioner is at liberty to call at any time for 
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the record of any proceedings pending before or disposed of by the Deputy 
Commissioner* under section 4.or section 13-A of the Act. 

IV—General Provisions . 

14. Any permanent alienation which under section 3 
*[or 3-A] is not to take effect as such 
nenr eCt aUenadon until the sanction of a Deputy Commissioner is 

made without myen thereto shall, until such sanction is given 

or if such sanction has been refused, take effect 
as usufructuary mortgage inform (a) permitted by section 6 for 
such term not exceeding twenty years and on such conditions 
as the Deputy Commissioner considers to be reasonable. 

NOTES . 

Analogous Law. 

Section 14 of the Central Provinces Land Alienation Act, 1916, which 
is to the following effect— 

f* Any permanent alienation which under section 4 is not to take effect 
as such until the sanction of the Deputy Commissioner is given thereto 
shall, until such sanction is given or if such sanction has been refused, take 
effect as a usufructuary mortgage in form (a) permitted by section 6, 
sub-section (l), for such term not exceeding twenty years and on such 

conditions as the Deputy Commissioner considers to be reasonable.’’ 

% 

Section 14 of the Bundelkhand Alienation of Land Act, 1903, which 
runs as follows :— 

Any permanent alienation which under section 3 is not to take effect 
as such until the sanction of a Collector is given thereto shall, until such 
sanction is given or if such sanction has been refused, take effect as a 
usufructuary mortgage in form {a) permitted by section 6 for such term not 
exceeding twenty years and on such conditions as the Collector considers 
to be reasonable.*’ 

Meaning and scope of section 14. 

Section 3 of the Act prescribes that a person who desires to make a 
permanent alienation of his land shall be at liberty to make such alienation 
where— 

(a) the alienor is not a member of an agricultural tribe, or 

(h) the alienor is a member of an agricultural tribe and the alienee is 
a member of the same tribe or tribe in the same group. 

Except in the cases mentioned above, a permanent alienation of land 
shall not take effect as such unless and until the sanction is given thereto 


* The words “ or 3-A” have been added by the Punjab Alienation of Land (Thir 
Amendment) Act, J938 (Punjab Act No. V of 1938), section 4. 
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is not necessary for certain 


by a Deputy Commissioner. Sanction 
alienations described in that section. 

Similarly, according to section 3-A of the Act, sanction of Deputy 
Commissioner is required for an alienation to an agriculturist creditor in 
certain cases. 

Section 14 of the Act lays down that ‘ any permanent alienation which 
under section 3 or section 3-A is not to take effect as such until the 
sanction of a Deputy Commissioner is given thereto, shall until such 
sanction is given or if such sanction has been refused, take effect as a 
usufructuary mortgage in form {a) permitted by section 6 for such term not 
exceeding twenty years and on such conditions as the Deputy Commissioner 
considers to be reasonable.’ 

It is obvious that if the necessary sanction is not given, the parties 
can, if they so choose, by mutual consent cancel the alienation and restore 
themselves to status quo. 

Official Instructions. 

[Paras. 27 and 28 of Financial Commissioner's Standing Order 
No. 1.) 

“ 27. When the permanent alienation is merely proposed to be made 
and >s disallowed it is only necessary to communicate the 


sSlv ° f HSing order to the parties or to the Revenue Officer dealing with 
the mutation case. But if the permanent alienation has 
already been made and the Deputy Commissioner refuses sanction he must 
pass an order under section 14 of the Act, declaring that the transaction 
will take effect as a usufructuary mortgage in form (a) permitted by 
section 6, aDd fixing the term and the conditions which he considers 
reasonable.’ 


‘28. 


The same condi¬ 
tions. 


As regards the conditions, little latitude is allowed, because 
those prescribed in section 6 (1) la) and in section 7 
would be applicable. Conditions may, however, be added 
in accordance with section 8. 

Permanent alienation of agricultural land in favour of non¬ 
agriculturist—sanction refused by Deputy Commissioner- alienee can¬ 
not resile from transaction—transaction not being void, section 65, 
Contract Act, does not apply—alienee cannot claim refund of money 
paid under alienation. 


When a permanent alienation of an agricultural land by an agriculturist 
in favour of a member of a non-agriculturist tribe is effected, it is not void. If 
sanction of the Deputy Commissioner has not been given m advance it takes 
effect immediately as a usufructuary mortgage permitted under section 6 {«) 
of the Act, If later the Deputy Commissioner does not sanction the sale 
it continues as a usufructuary mortgage in the terms permitted by 
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section 6 {a). If an alienee enters into such transaction he comes under 
the terms of the Act and is bound by it. His sale compulsorily becomes 
usufructuary mortgage as permitted by section 6 (a) and he cannot resile 
from transaction when permission of the Deputy Commissioner is refused. 
As the transaction does not become void, section 65, Contract Act, does not 
apply and the alienee is not therefore entitled to sue for refund of 
the money paid by him as consideration for the alienation (l). 
It was observed in this case. “ There is no question of the application of 
section 65, Contract Act. That section is to the effect that when an 
agreement is discovered to be void or when a contract becomes void, any 
person who has received any advantage under such agreement on contract 
is bound to restore it or to make compensation for it to the person from 
whom he received it. The present transaction has not become void. 
Under the law it automatically becomes a usufructuary mortgage for such 
term, not exceeding 20 years, as the Deputy Commissioner fixes. It is 
obvious therefore that section 65, Contract Act, does not apply and that the 
plaintiff is not entitled to sue for refund of the money.' 

In an earlier Single Judge ruling reported as Bahadur v. Mohammad 
Din (2) it was held that a contract of sale in contravention of the provisions 
of the Punjab Alienation of Land Act is not void ab initio, because there 
is a provision in the Act enabling the vendee to have the defect in his 
title removed by securing the sanction of the Deputy Commissioner. If he 
fails to apply for such sanction, or if such sanction is refused when applied 
for, the so-called permanent alienation takes effect as a usufructuary 
mortgage in form (a) permitted by section 6 for such term as the Deputy 
Commissioner considers to be reasonable. Where a vendee alleged himself 
to be a member of an agricultural tribe but was found by the courts to be 
a non-agriculturist, the case is covered by section 65 of the Contract Act 
and the vendee can recover the price paid by him to the vendor. 

This ruling, however, was disapproved by a Division Bench in 
Jalal Din v. Hukam Chand (3) as already explained above. 

See notes on pages 237 to 244 ivhere this subject has been fully 
discussed. 

Sale to non-agriculturist—position of alienee till sanction. 


Until the sanction of the Deputy Commissioner is given to a 
permanent alienation like a sale to a non -agriculturist the alienation shall 
take effect automatically as a usufructuary mortgage in form (a) permitted 
by section 6 for such term not exceeding twenty years and on such condi- 

1. Jalal Din v. Hukam Chanel = A. I. R. 1938 Lah. 820 = 40 P. L. Iv. 772 . A I. R- 
1934 Lah. 979 and A. 1. R. 1930 I.ah. 331 disapproved ; A. I. R. 1935 Lah. 401 Dist.; 
A. I R. 1937 Lah. 408 relied on. 

2. A. I. R. 1934 Lah. 979= 151 1. C. 172. 

3. A. I. R. 1938 Lah. 820. 
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lions as the Deputy Commissioner considers reasonable. That is, without 
the intervention of the Deputy Commissioner, the alienee is entitled to 
look upon himself as a usufructuary mortgagee subject to certain con¬ 
ditions (D* 

When a non-agriculturist who had obtained general permission to 
purchase lands from agriculturists, purchased land from a Jat and got the 
sale-deed registered but on mutation being refused filed a suit for the 
possession of the land, held, that the general permission was valueless and 
of no effect (2). 

Sale by deceased member to noil-agriculturist not void—sale 
takes effect as temporary alienation—suit by reversioner for declara¬ 
tion maintainable. 

A, who was a member of agricultural tribe died after having effected 
a sale of his land in favour of B who was not a member of agricultural 
tribe. ‘ The Deputy Commissioner refused to sanction the sale on the 
ground that the vendor had died. A’s brother C brought a suit for declara¬ 
tion that the alienation was without consideration and necessity and should 
be held not to affect bis reversionary rights upon the death or remarriage of 
A’s widow. 

Held , that the alienation in question was not void. Under section 14, 
Punjab Alienation of Land Act, the sale became a usufructuary mortgage 
and took effect as a temporary alienation. As A’s widow might die or 
remarry within the period of 20 years or period fixed by Deputy Com¬ 
missioner it was to the interest of C that he should obtain the declaration 
asked for (3). 

Effect of sale without sanction—sale in contravention of Aliena¬ 
tion of Land Act not a nullity. 

An alienation which requires the sanction of the Deputy Commis¬ 
sioner cannot take affect until such sanction has been obtained, but when 
the sanction has been given, it cannot create a new alienation but makes 
valid the alienation which has already taken place (4). 

A permanent alienation by a member of an agricultural tribe to a non¬ 
member is not void ah initio. If such a transfer is subsequently sanctioned 
by the Deputy Commissioner, it takes effect as a permanent alienation ; 
otherwise under section 14 it may be converted into a usufructuary 
mortgage in form (< a ) permitted by section 6 for such term not exceeding 
20 years, and on such conditions, as the Deputy Commissioner considers to 
be reasonable (5). 


1. Mst Nandi v. Palo Singh = A. I. R. 1933 Lah. 650-144 1. 0. 13. 

2. Ibid. 

3. Puran v. Met. His so- A - I. R. 1930 Lah. 912-31 P. L. R. 823=129 I. C. 31. 

4. C. A. No. 647 of 1910 decided on 11th July, 1912. 

5. Pal Singh v. Tluikar Singh** 120 P. R. 1916. 
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A sale in contravention of the Punjab Alienation of Land Act is not 
a nullity. “ The sale is nonetheless a sale merely because it may be un¬ 
enforceable in cousequence of the provisions of the Alienation Act, and it 
eventually sanctioned by the Deputy Commissioner it becomes effective 
from its original date ’ (1). 

See also Notes on pages 62 to 64. 

Sale in favour of non-agriculturist—Deputy Commissioner re¬ 
fusing sanction 23 years after sale-possession of vendee when 
becomes adverse. 

The vendor, a member of an agricultural tribe, sold a piece of agricul¬ 
tural land to the vendee without taking the sanction of the Deputy Com¬ 
missioner as required under section 3 of the Act. Some years after it 
transpired that the vendee was not a member of an agricultural tribe. The 
vendee therefore applied to the Deputy Commissioner for the necessary 
sanction but the sanction was refused. By the time order refusing the 
sanction was passed the vendee was in possession for 23 years since the 
date of sale. When the Deputy Commissioner refused sanction, he did not 
fix any period less than 20 years as the period of the vendee s possession 
as usufructuary mortgage under section 14 of the Act, as by then t e 
maximum period of 20' years had already expired, the vendee being in posses¬ 
sion for 23 years since the date of sale The vendee brought a suit claiming 
the land by adverse possession ; Held : that under section 14, for want of 
sanction of the Deputy Commissioner, the sale took effect automatically as 
a usufructuary mortgage, for the term of 20 years but it ceased to be a 
mortgage at the end of that period and the vendee became a trespasser 
after expiration of that period. The vendee being then in possession only 
for three years after such period, his claim to property by adverse posses¬ 
sion could not succeed (2). 

Applicability of section 14—permanent alienation in contravention 
0 f Act—Decree of Civil Court passed giving effect to it—only course 
is as laid down in section 21-A— section 14 has no application. 

Where a decree has been passed by a Civil Court, which appears to 

give effect to a permanent alienation of land which had been eflected in 
contravention of the provisions of the Act. the course laid down in sec¬ 
tion 21 (2) is the only one that is open to the Deputy Commissioner, and 
if he fails to take action in the manner prescribed therein, the decree stands. 
Section 14 has no application to such a case It deals with those cases 
only in which the dispute as to the validity of the alienation has not been 
taken to the Civil Court and that court has not passed a decree m connec¬ 
tion therewith. Where a decree is passed by a Civil Court giving effect^ 


Sayhar v. Xur AMi^K P. R. 1913 : 8* P. R. IMS over-ruled. 

_ Deputy Commissioner Chijrat v. Allah Vad aiidotkeis-A- 1. lv L) *- 1 
Lah. 408 = 88 F. L. R 801. 


1 . 

*> 
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sale which contravenes the provisions of the Act and the Deputy 
Commissioner converts the sale into a mortgage under section 14, his action 
is clearly ultra vires and cannot in any way affect the Civil Court decree (1)* 

Whether a sale is initially void or not, if a decree has been once passed 
by a Civil Court affirming it the Deputy Commissioner has no jurisdiction 
to convert it into a mortgage under section 14 and the proper procedure is 
to take action under section 21 (a) (2). 



Section 14 applies only where section 3 applies and is thus wholly 
inapplicable to the case of a mortgage by conditional sale made before the 
Act came into force (3). 

Effect of delay on an application for conversion of permanent 
alienation into a mortgage under section 6 (a). 

VV here the applicant delayed for six years his application tc have the 
alienation made by his uncle converted into a mortgage in form (a) permit¬ 
ted by section 6 of the Punjab Alienation of Land Act, though he was aware 
of the transfer at the time when it was made ; held, that it was improper 
at this stage to convert the alienation into a mortgage (4). 


Mutation proceedings—Official instructions. 

“ When in connection with a mutation proceeding it comes to the 
notice of Deputy Commissioner that a permanent alienation of land has 
been made which under the provisions of the Alienation of Land Act, 
cannot take effect as such unless and until he gives sanction thereto, 
and he decides that he will not give sanction, he may indeed 
dispose of the mutation proceeding by refusing mutation, but such an order 
is not sufficient to dispose of the case. Effect must be given to 
section 14 of the Act, unless the parties elect, as they are free to do, to 
cancel the transaction, the alienor being restored to possession if he has 
parted with it and the purchase-money being repaid. If the parties elect 
for the benefit of section 14, then the form of the mortgage to be substituted 
for the permanent alienation is determined by the Act itself, viz., form ( a ) 
in section 6 ; but the term not exceeding 20 years, and the conditions of 
mortgage must be fixed by the Deputy Commissioner. 

Accordingly when the Revenue Officer who submits a mutation 
proceeding to the Deputy Commissioner does not recommend the sanction 
of permanent alienation, he should ascertain whether, in the event of 
sanction being refused by the Deputy Commissioner both parties wish— 


1. Sarbuland v. Prein Das--X. I. R. 1934 Lah. 947-16 Lah. 56=165 I. C, 
615=35 P. L. R. 709. 

2. Prem Das v. Sarbuland - A. I. R, 1930 Lah 71 = 120 1. C. 481; See also 
A. L R. 1929 Lah. 225; 1. L. R.2 Lah. 53;= A. I. R. 1921 Lah. 9 [F. R.]. 

3. Bichhar Lai v. Gumani - 93 P. R. 1907. 

4. 38P.L.B. 811. 
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(а) that the transaction be. wholly cancelled, the alienor being 
restored to possession, if he has parted with it, and the purchase -money be 
required ; or 

(б) that the provisions of section 14 of the Act, be applied, the 
transaction being converted into a mortgage in the form described in 
section 6 (l) (a\ 

In the latter case he should report the wishes of the parties as to 
the term of the mortgage, and the conditions which should attach to it, and 
also any facts which will assist the Deputy Commissioner in deciding what 
term and what conditions would, in the circumstances, be reasonable. If 
the parties are in agreement, he should take from them a written applica¬ 
tion requesting the Deputy Commissioner to exercise his powers in a 
particular way, and transmit it with the mutation proceedings to the 
Deputy Commissioner ” (l). 

15, Every agreement whereby a member of an agricuU 

4 f tural tribe purports to alienate or charge the 

I Sanction of r . 0 

fDeputy Commis- produce of his land or any part of, or ‘share in 

I sioner required to 

I certain alienations such produce tor more than one year shall 

* of, or charges on, . rr r . 

| produce of land. not take effect tor more than one year 

from the- date of the agreement unless the sanction 
of a Deputy Commissioner is given thereto, and shall, 
until such sanction is given or if such sanction is refused, 
take effect as if it had been made for one year. 

Explanation .—The produce of land means— 

(а) crops and other products of the earth standing or 
ungathered on the holding; 

(б) crops and other products of the earth which have 
been grown on the land during the past year and have been 
reaped or gathered. 

Analogous Law. ' 

Section 15 of the Central Provinces Land Alienation Act, 1916, which •' 
is as follows— ' * 

“ 15. Every agreement whereby a member-of an aboriginal 
purports to alienate or charge the produce of his land or-any' part of, ^or 
share in, such produce for more than one year shall not take effect Sfqr - 
more than one year from the date of the agreement, unless the sanction of 
the Deputy Commissioner is given thereto, and shall, until such', sanction 


1. Vi(lu Financial Commissioner’s ‘Circular No. 4, dated 9th September, 1903, • at 
amended by Circular No, 181, dated 10th January, lfKKh 
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is given or if such sanction is refused, take effect as if it had been 


>> 



made for 


one year. 

Section 15 of the Bundelkhand Alienation of Land Act, 1903, which 
is to the following effect;-*-* 


“ 15. Every agreement whereby a member of an agricultural tribe 
purports to alienate or charge the produce of his land or any part of, or 
share in, such produce for more than one year shall not take effect for more 
than one year from the date of the agreement unless the sanction of a 
Collector is given thereto, and shall until such sanction is given or if 
such sanction is refused, take effect as if it had been made for one year.” 


Sanction of Deputy Commissioner required to certain alienations 
of, or charges on, produce of land—meaning and scope of section 15 
—Official instructions. 


“ Another device for evading the Act had also to be guarded against. 

There is little difference in effect between a mortgage of 
hypothecation of land and a mortgage of its produce. Members of agricul- 
crops. tural tribes are therefore forbidden to alienate or charge 

the produce or any part of the produce of their land for *a period exceeding 
a year without the sanction of the Deputy Commissioner. There is no 
interference with borrowing on the security of the next two harvests. The 
period of one year will, as a rule, cover contracts made by landowners with 
the agents of large firms engaged in the wheat and oil-seed export trade. 
Such dealings have been of great benefit to the zamindars in many parts 
of the country, and, if engagements of the sort for a period exceeding one 
year come before a Deputy Commissioner, he need feel no hesitation about 
sanctioning them ” (l). 

Financial Commissioner s Standing Order No. J, para . J7. 

“ Working of section 15. Where the fruit of 
gardens is sold for more than one year in advance, 
the case should be treated as one in which the Deputy 
Commissioner’s sanction is necessary. 

“ The object of this section is to prevent the evasion of its provisions 
by the substantial mortgage of the land under colour of the alienation of, 
or of a charge upon, its produce. It is not intended to prevent zamindars 
from borrowing on the security of the crops of the two next following 
harvests, not to interfere with bona fide contracts for the disposal of produce 
to large firms engaged, for example, in the wheat export trade. When a 
case under this section comes before a Deputy Commissioner the main 
point for his consideration is whether the transaction for which his sanction 
is sought will amount to an evasion of the Act, if not, restraint of trade 
being obviously objectionable, sanction should be freely given. When, 


Deputy Commis¬ 
sioner's sanction to 
leases of. fruit- 
gardens for more 
than one year 
necessary. 


1. Punjab Land Administration Manned, para. 50. p 17. 
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however, the contract is made for more than one year by a zantindar in 
favour of a money-lender, it is most probable that an evasion of the Act is 
intended ” 

According to the Explanation added to this section, the produce of 
land means— 

(a) crops and other products of the earth standing or ungathered on 
the holding ; 

(b) crops and other products of the earth which have been grown on 
the land during the past year and have been reaped or gathered. 

In other words, the “ produce ” means the produce of the present year 
and the past year. As explained above, the word “ produce ’ includes the 
fruit of a garden, and if the fruit of a garden is sold for several years in 
advance the transaction is a sale of produce for more than one year and the 
sanction of the Deputy Commissioner is necessary. 

Restriction on hypothecation of produce of land laid down in this 
section will apply even if the alienee is a member of the same ..tribe or of a 
tribe in the same group. 

Registration of an instrument purporting to alienate or charge 
produce of land—instructions 

“ When an instrument purporting to alienate or charge produced land 
is presented, it is necessary to ascertain who the alienor is. If he is a 
member of an agricultural tribe, then if the deed purports to alienate or 
charge the produce for more than one year, the Deputy Commissioner’s 
sanction to the alienation is required, and if no copy of such order of 
sanction is produced, the deed should be returned under rule i with instruc¬ 
tions that a copy of the Deputy Commissioner’s order of sanction is 
required before it can be admitted to registration under rule 2.’* (i). 

Trees standing on land are included in the definition of land. 

According to clause (g) added to section 2 (3) of the Act by the Punjab 
Alienation of Land (Amendment) Act, 1936 (No VIII of 1936), all trees 
standing on agricultural land are ‘ land within the meaning of 
section 2 (3) of the Punjab Alienation of Land Act, 1900. The effect of 
the addition of this clause is that standing trees are land and therefore 
the alienation of produce of these trees will be governed by section 15. Sale 
of standing trees is restricted like sale of the land under the provisions 
of the Punjab Alienation of Land Act, 1900. 

See notes on pages 25 to 28 where this question has been fully 
discussed. 
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1. Financial Commissioner’s Standing Order No. 1, para. i‘2. 
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16 . (1) No land belonging to a member of an agricul- 

. , tural tribe shall be sold in execution of any 

Execution-sale ot 

land forbidden. decree or order of any Civil or Revenue 
Court, whether made before or after the commencement of 
this Act. 

x [(2) Notwithstanding anything contained in any other 
enactment for the time being in force no land belonging to a 
member of an agricultural tribe shall, in execution of any 
decree or order of any Civil or Revenue Court whether made 
before or after the enactment of this sub-section, be leased 
or farmed for a period exceeding 20 years or mortgaged 
except in one of the forms permitted by section 6.] 2 [And if 

the land is already under lease, farm or mortgage, tire period 
of the lease, farm or mortgage made by the court shall not 
exceed the period, if any, remaining after the total period of 
the existing lease, farm or mortgage is deducted from the 
period of twenty years : 

Provided that the period of any lease, farm or mortgage, 
made by the owner (rz) subsequent to the institution of the 
proceedings which have led to the decree or order in execu¬ 
tion of which the land is being alienated by the court or (b 
within twelve months, previous to the institution of pro¬ 
ceedings referred to in (a) above and proved to be of a 
fraudulent and collusive character, shall not be so deducted.] 

(3) Nothing in this section shall affect the right of 1 2 3 [any 
Government] to recover arrears of land revenue, or any dues 
which are recoverable as arrears, of land revenue, in any 
manner now permitted by law. 

NOTES. 

Analogous Law. 

Section 16 of the Central Provinces Land Alienation Act, 1916, 
which is as follows :— 

“ (l) No land belonging to a member of an aboriginal tribe shall be 
sold in execution of any decree or order of any Civil or Revenue Court 


<SL 


1. Inserted by Punjab Act I of 1931, section 2. 

2. Inserted by the Punjab Alienation of Land (Amendment) Act, 1938 (II of 1938), 
section 3. 

3. Substituted for the word “Government “ by the Government of India (Adapta¬ 
tion of Indian Laws) Order, 1937. 






(st 

>.] EXECUTION ; SALE OF LAND FORBIDDEN 25MJM 

made after the commencement of this Act, nor shall a receiver be appointed 
to manage such land under section 51 of the Civil Procedure Code, 

1908. 

“ (2) Nothing in this section shall affect the right of Government to 
recover arrears of land revenue or any dues which are recoverable as 
arrears of land revenue in any manner permitted by law.” 

Section 16 of the Bundelkhand Alienation of Land Act, 1903, which 
is to the following effect :— 

16 (l) Noland belonging to a member of an agricultural tribe 

shall be sold in execution of any decree or order of any Civil or Revenue 
Court, made after the commencement of this Act. 

* (2) When a valuation of proprietary rights in land has been made 
under section 20, sub-section (2) of the Bundelkhand Encumbered Estates 
Act, 1903, and the Commissioner has passed an order staying further 
proceedings under section 21, clause f/), of the said Act, the provisions of 
the preceding sub-section shall not be held to prevent the sale of such land 
in execution of a decree or order relating to a claim contained in the 
written statement prescribed by section 9 of the said Act.” 

Restrictions on sale of agricultural land in execution of 
decree. 

I he sale of agricultural land in execution of a decree has always 
been subject to severe restrictions in the Punjab. At first the sanction of 
Commissioners was sufficient. In 1859 that of the Judicial Commissioner 
was required when the property was ancestral, and not acquired. After¬ 
wards the Financial Commissioner became the authority to whom sale 
proposals had to be submitted. The direct result of these rules was that 
sales in execution were almost unknown, the indirect, that loans without 
the security of a mortgage on the debtor’s land were discouraged” (l). 

Section 16 of the Punjab Alienation of Land Act, 1900, prohibits 
the sale in execution of a decree of land belonging to a member of an 
agricultural tribe. The original section as in the Act of 1900 was as 
follows :— 

16. (l Noland belonging to a member of an agricultural tribe 
shall be sold in execution of any decree or order of any Civil or Revenue 
Court, whether made before or after the commencement of this Act. 

(2) Nothing in this section shall affect the right of Government to 
recover arrears of land revenue, or any dues which are recoverable as 
airears of land revenue in any manner now permitted by law.” 

Sub-section (2) of section 16 of the Act was re-numbered as sub¬ 
section (3) of section 16, and the following sub-section inserted as sub¬ 
section (2), by section 2 of the Punjab Alienation of Land (Amendment) 

Act, 1931 (Punjab Act I of 193J)— 



1 Punjab Land Ad ministration Manual para, 51.. 
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“ (2) Notwithstanding anything contained in any other enactment for 
the time being in force no land belonging to a member of an agricultural 
tribe shall, in execution of any decree or order of any Civil or Revenue 
Court whether made before or after the enactment of this sub-section, be 
leased or farmed for a period exceeding 20 years or mortgaged except in 
one of the forms permitted by section 6 ” 

The necessity for the addition of sub-section (2) arose in this way. 
“ It was held by a Full Bench of the Lahore High Court in 1 Lah. 192, 
that a Civil Court can in execution of a decree order a temporary alienation 
of the land of a judgment-debtor who is a member of an agricultural tribe 
and that section 16 of the Punjab Alienation of Land Act, prohibits only a 
sale and not a temporary alienation of such land. Following that ruling a 
learned Judge of the same High Court held (1) that an order by a Civil 
Court directing the temporary alienation of land of a member of an 
agricultural tribe for more than twenty years, even if the lease be ordered 
in favour of a person who is not a member of an agricultural tribe, did not 
contravene any provisions of the Land Alienation Act*” 

“ As observed in the Statement of Objects and Reasons , “ this ruling 
is a correct interpretation of the letter of the Act, but not the spirit of it. 
The general policy of the Land Alienation Act, was to forbid temporary 
alienations by members of an agricultural tribe to persons not being members 
of the same tribe or a tribe in the same group, by way of farm or 
usufructuary mortgage for a period of more than 20 years; and at the time 
of passing the Act, its framers relied, partly on statute and partly on 
established practice in civil law, that such a farm or lease as between such 
parties would not be imposed in execution of a decree or in insolvency by 
order of a Civil Court. 

“ It is this position that has been endangered by the ruling of the 
High Court and requires to be re-established in order to preserve the 
status quo of the measures for the protection of the members of the 
agricultural tribes which existed at the time of the passing of the Act.*’ 

Sub-section (2) of section 16, as inserted by the Amending Act of 1931 
has been further modified by section 3 of the Punjab 4 Alienation of 
Land (Amendment) Act, 1938 (II of 1938). Necessity for doing so 
was thus stated in the Statement of Objects and Reasons (2)— 
“Sub-section (2) of section 16 of the Punjab Alienation of Land Act 
was inserted in 1931 to prevent courts from alienating land belonging to a 
member of an agricultural tribe in lease, farm or mortgage for a period 
exceeding 20 years. In a recent ruling of the High Court (Civil Reference 
10 of 1936) it has, however, been held that a Civil Court in execution of a 
decree may order temporary alienation of land of a judgment-debtor, who is a 

J. See Ghnlam Mohammad v. AM Baksh— A. I. R. 19‘X) Lah. 881-121 
1. C. 75. 

2. See Punjab Gazette, 1938 part I. p. 46. 
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member of an agricultural tribe, for a full period of 20 years irrespective of 
any previous alienations made by the judgment-debtor himself, even though 
the effect of the order is to extend the aggregate period beyond 20 years. 
This interpretation of the provisions of the Act is not in accord with the 
intention of the legislature, which was that the period of 20 years should 
not be extended by any device. The amendment in clause 3 is being 
provided to remove the ambiguity.” 


Meaning and scope of section 16—restrictions on alienation of 
land in execution of any decree or order of any court. 

Sub-section (1) of section 16 of the Act states that “ no land belonging 
to a member of an agricultural tribe shall be sold in execution of any decree 
or order of any Civil or Revenue Court, whether made before or after the 
commencement of this Act”. Sub-section (2) restricts temporary alienation 
of the same by enacting that notwithstanding anything contained in any 
other enactment for the time being in force no land belonging to a member 
of an agricultural tribe, shall, in execution of any decree or order of any 
Civil or Revenue Court, whether made before or after the’enactment of this 
sub-section (1st July, 1931), be leased or farmed for a period exceeding 
20 years or mortgaged except in one of the farms permitted by section 6. 

If the land is already under lease, farm or mortgage, the period of the 
lease, farm or mortgage made by the court shall not exceed the period, if 
any, remaining after the total period of the existing lease, farm or 
mortgage is deducted from the period of 20 years. 

It is possible that the judgment-debtor may try to derive undue ad¬ 
vantage from this provision of law by entering into fraudulent and collusive 
transfers. The proviso added to this sub-section safeguards against such 
a contingency by providing that the period of any lease, farm or mortgage, 
made by the owner (a) subsequent to the institution of the proceedings 
which have led to the decree or order in execution of which the land is 
being alienated by the court or (h) within twelve months, previous to the 
institution of proceedings referred to in Gi) above and proved to be of a 
fraudulent and collusive character, shall not be so deducted. 

Sub-section (3) of section 16 of the Act, however, definitely safeguards 
the right of Government to recover arrears of land revenue, or any dues 
which are recoverable as arrears of land revenue, in any manner now 
permitted by law, and to that end the provisions of this section dio not 
apply. 

Sub section (1)—applies to land ’ as defined in the Punjab Alie¬ 
nation Act, 1900. 

Sub-section Cl) of the Act lays down that “ no land belonging to a 
member of an agricultural tribe snail be sold in execution of any decree or 
order of any Civil or Revenue Court, whether made before or after the 
commencement of this Act. 1 Land ’ here means land as defined in section 
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2 (3) of the Act. “ Such a land is not saleable in execution of any decree 
or order of any Civil or Revenue Court when it belongs to a member of an 
agricultural tribe. Accordingly no proposal for the sale in execution of 
decree of land belonging to a member of an agricultural tribe can now be 
made except by mistake ” (1). 

The term land includes an occupancy right in land and a sale of 

g 1 f occupancy right in execution of a decree or order is 

pane} rights in prohibited by this section. Section 55 of the Punjab 

execution of a Tenancy Act, 1887, which allows sale of right of oceu- 

decree. 

pancy under section 5 of that Act in execution of decree 
must, therefore, be considered repealed pro tanto by section 36 of the 
Punjab Alienation of Land Act, 1900. 

Section 55 of the Punjab Tenancy Act, 1887, runs as follows : — 

“ 55 (1). A right of occupancy under section 5 may be sold in exe¬ 
cution of a decree or order of a court. 

“ (2). But notice of an intended sale of any such right shall be given 
by the court to the landlord, and, if at any time before the close of the 

day on which the sale takes place the landlord pays to the court or to the 

officer conducting the sale a deposit of twenty-five per centum on the highest 
bid made at the sale, he shall be declared to be the purchaser instead of 
the person who made that bid. ” 

Trees standing on agricultural land, as already explained, are now 
Trees, included in the definition of ‘ land * given in section 2 (3) 

of the Punjab Alienation of Land Act, 1900, and are consequently not liable 
to sale in execution of a decree against the owner, a member of an agri¬ 
cultural tribe. The rulings reported as A. I. R. 1925 Lab. 29, A. I. R. 1935 
Lab. 202 [F.B.], A. I. R. 1935 Lah. 324, A. 1 R. 1933 Lah. 589, 54 L C. 
262. therefore no longer hold good (2), that being the position before the 
enactment of the Punjab Alienation of Land (Amendment) Act, 1936 (Act 
No. VII of 1936) which added clause (g) to section 2 (3) of the Act. 

See also notes on pages 25 to 28. 

Note —It has been held in Uttatn Chattel v. Dizvati Singh (3) that 
the sanction given by the Deputy Commissioner must be confined to the 
area which is originally sold. If the vendor wants to sell some other area 
in lieu of the original area, a fresh sanction would be necessary. Sanction 
is presumably given after considering all the circumstances of the proposed 
sale, including the particular area which is to be sold, and it cannot be 
assumed that the Deputy Commissioner would sanction sale of the area 
which is claimed in lieu of the land included in original sale. 

1. Financial Commissioner's Standing Order No. 1, para 46 . 

2. See also A. J. R. 1925 Ail. 587—87 I. C. 262, under section If) of the 
Bundelkband Alienation of Land Act, 1903, 

8. A. I. R. 1989 Lah. 141. 
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The word ‘ land ’ as defined in section 2 (3) of the Land Alienation Act, 
Mortgage rights. includes mortgage rights in agricultural land (l). 

See notes on pages 28 and 29• 

Sale of mortgage rights in execution of a decree. 

4 Land ’ as defined in section 2, sub-section (3) of the Land Alienation 
Act, includes mortgage rights in agricultural land, as already explained (see 
pages 28 and 29), 

Where a sale of mortgage rights in execution of a decree contravenes 
the provisions of section 16 of the Land Alienation Act (the judgment- 
debtor being a member of an agricultural tribe), the mere fact that the 
right of receiving the mortgage-money from the mortgagor personally which 
was not ‘land ’ “ was included in the sale of mortgage-rights ” did not render 
the auction-sale of the entire bundle of mortgage-rights a valid sale of laud 
for the purposes of the Act. The sale must stand or fall as a whole, and 
as the order sanctioned the sale without making any distinction between 
the two kinds of rights, the order as a whole was contrary to the pro¬ 
visions of section 16 of Act XIII of 1900 (2). It was observed in this 
case—“ It is urged that the rights of the mortgagee, But a the judg¬ 

ment-debtor) under his mortgage-deed included not only the right to take 
possession of the mortgaged land and to appropriate the promts thereof but 
also the right to recover the mortgage-money from the mortgagor, and 
that this latter right certainly is not ‘ land ’ within the meaning of section 
2, sub-section (3) of the Alienation Act. We think that this distinction 
between the two kinds of rights is immaterial for the purposes of this 
case, inasmuch as the right of the mortgagee to receive rents and profits 
being admittedly ‘land * as defined by the Alienation Act, the mere fact that 
other rights not included in the definition of ‘ land ’ may also be considered 
to have been sold to the decree-holder does not render the auction-sale of 
the entire bundle of mortgage-rights a valid sale of land for the purposes 
of the Alienation Act. The sale in question must stand or fall as a whole, 
and as the order sanctioning the sale, which was impugned by the Deputy 
Commissioner (under section 21-A of the Alienation Act) covered the sale 
of the mortgage-rights which admittedly were ‘ land ’ without making any 
such distinction between the two kinds of rights as is now sought to be 
drawn by the appellant’s advocate, that order as a whole was contrary to 
the provisions of section 16 of the Alienation Act. ” 

Attachment of mortgagee rights in execution of a money-decree 
—transfer by judgment-debtor of his property after decree but before 
attachment—right of transferee to object to attachment of the 
property. 

One Mihan Singh mortgaged certain land to defendant No. 2, Allah 

1. See 6 P. R, 1908 (Rev.) ; 12 P. It. 1911 ; 39 P. R. 1916; and 16 P. B. 1918. 

2. Asa Singh v. Ihita^ 12 P. JR. 1911=6 P. L. R. 1911 = 23 P. W. R. 1911 = 9 
I. C 896; followed in 39 P. R. 1916. 
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Ditta. On 19th February, 1914, defendant No. 1, Gulab Rai, obtained a 
money-decree against defendant No. 2. On 5th March, 1914 defendant No 2 
mortgaged for Rs. 225 his mortgagee rights aforesaid to plaintiff, his 
brother. On 27th April, 1914 defendant No. 1 got defendant No. 2’s 
mortgagee rights attached in execution of his decree. Upon this plaintiff 
brought a suit for a declaration that defendant No. 1 had not by law the right 


to attach the aforesaid property. The first court held that the mortgage to 
plaintiff was made in good faith and for consideration, and that under 
section 2 (3) of the Land Alienation Act, the rights of defendant No. 2 in the 
land could not be attached in execution of a decree. On these findings 
that court gave plaintiff the declaration sought for. The District Judge on 
appeal held a contrary view. 

Held, on further appeal, following 12 P. R. 1911 that the mortgagee 
rights of Allah Ditta being ‘ land ’ could not be sold in execution of the 
decree. 


Held also, that a judgment-debtor is not bound to keep his property 
in a shape convenient for his creditors to proceed against and that the 
transfer by Allah Ditta of his mortgagee rights to plaintiff for consideration 
six weeks before attachment, though it might be sharp practice, was not 
fraudulent in law. 

Held further, that as plaintiff’s interests were injured by the 
execution proceedings of Gulab Rai against Allah Ditta, he was entitled to 
object to them (1). 

Section 16 prevents sale of mortgage-rights of judgment-debtor 
—mortgage-debt cannot be sold apart from security. 

The provisions of section 16, Punjab Alienation of Land Act prevent 
the decree-holder from selling up the mortgagee’s rights, bale of the 
mortgage-debt, separating the debt from the security is not allowed. 
The sale of the debt would carry with it the security (2) It 
was observed in this case—* Counsel (for the decree-holder frankly 
admits that there is an authority, Tarxvadi Bolanath v. Bai Kashi (3) 
to the effect that the sale of the debt carries with it the 
security. The same view is also expressed in Uaram Elahi v. Gulab 
Rai (4). We note that in this case the mortgage is with possession and 
under the terms of the mortgage-deed the mortgagor cannot redeem till the 
end of 18 years, a few only of which have as yet elapsed- So even if the 
debt were to be sold apart from security, the auction-purchaser would have 
to wait till redemption before be could realize anything. At the end of the 


1. Karam Tlahi v. Gulab Rai— 89 P. 11 
960=A. I. R- 1916 Lah. 324. 

2. Lai Ghand v. Allah Dad-\. I- R- 
p. L. R. 1918=37 P. W. R 1918=411. 0. 528. 


1916=102 P. W. R. 1916=33 I. 0. 
1918 Lah. 825 (1)--= 16 P. R. 1918 = 16 


8. (1902) 26 Bom. 305. 

4. 39 P. R. 1916=331. C. 960. 
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18 years the mortgagor might not care to redeem. If he did not redeem 
till limitation had expired the mortgagee would apparently retain possession 
for ever,' the auction-purchaser having no remedy, not being the mortgagee 
he could not recover his money in any way. But if the mortgagor wished 
to redeem he would find that the curious situation was that the mortgagee 
in possession was no longer the mortgage creditor. What the real legal 
effects of such, a peculiar state of affairs would be we are not prepared to 
say. If is sufficient for us to say that we agree with the Bombay ruling 
that the debt and the security should not be divorced ’ 

Suit for redemption—court not empowered to direct sale of land 
belonging to an agriculturist. 

In a suit for redemption of a mortgage, the court passed a decree 
declaring that in default of payment the property should be sold -*-\ide 
Order 34, Rule 8 (4), Civil Procedure Code. Held , by Rattigan and Scott 
Smith, JJ,. that “in view of the specific provisions of section 16 of the Punjab 
Alienation of Land Act, the court had no power to direct the sale of land 
belonging to the plaintiff who was a member of an agricultural tribe. 1 he 
decree should, therefore, have been limited to granting plaintiff the right 
to redeem the mortgage upon payment of the sum found to be due from 
him (l). 

Execution against private property of deceased judgment-debtor s 
legal representative not allowed* 

A decree-holder is not entitled to execute his decree against the private 
property 6f the legal representative of a deceased person merely because 
immovable property of the deceased which came into the hands of such repre¬ 
sentative was not liable to be sold in' execution of the decree (see section 52, 
Civil Procedure Code, 1908, arid section 16 of the Punjab Alienation of 
Land Act). ’‘The decree-holder did not acquire a personal right against 
the legal representative merely because the Alienation Act deprived him of 
the right of selling his debtor’s property. Had the debtor been still alive 
the decree-holder would have been equally debarred from satisfying his claim 
by sale of her (the debtor’s) land’* (2). 

Section 16(1) prohibits only the sale of the land belonging to 
a member of an agricultural tribe in execution of a decree or order of 
a court but not its attachment. 

Section 16 (l) pf, the Punjab Aliqnafion of Land Act, 1900, prohibits 
the sale, but it does not prohibit the attachment in execution of decree 
of the land belonging to members of an agricultural tribe, and the decree- 
holder, though not entitled to a declaration of the liability of the land to 
sale, was', however entitled, to claim a declaration that the land of the 



1906. 


1. 285 P. L. R, 1913=: 146 P. W. R. 1918=19 I. C. 856. 

9. Ram Gopal \\ Aarfa.^l 28 P. It. 1906=62 P. L. It. 1907=168 P. W it. 
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judgment debtor, even though the latter happened to be a member of such 
tribe, was liable to attachment and to be thereafter dealt with as in 
section 326, Civil Procedure Code, 1882 (corresponding to section 72 of Civil 
Procedure Code, 1908) (1). 

This ruling was followed in a very large number of cases by the 
Chief Court and the Subordinate Courts and was uniformly considered to be 
good law, until a discordant note was struck in by Sir Patrick Fagan, FC , 
in an obiter diet uni recorded by him in Ahmad Khun v. Parma N and (2) 
in which he held that although in execution of a money-decree against a 
member of an agricultural tribe, the Civil Courts can attach the land 
belonging to him, but no further action towards satisfying the decree by 
selling or otherwise dealing with it can be taken as under section 16 (l) 
of the Punjab Alienation of Land Act, XIII of 1900, the sale of such 
land is illegal and it is legally impossible to make a proposal to sell which 
section 72 or the Code Civil Procedure clearly postulates and implies, in 
order to empower the Collector to make arrangement of temporary alienation 
for acceptance of the Civil Court. 

In this case the respondents, decree-holders, obtained on 1st May, 
1903, from the court of an Assistant Collector a decree for arrears'of rent 
to the amount of Rs. 1,265-4-9 including costs, against the applicants, 
judgment-debtors- The land in respect of which the decree was passed 
was the property of the judgment-debtors but mortgaged to the decree- 
holders, the former retaining cultivating possession on payment -of a 
stipulated rent- fn January, 1915, the decree-holder applied for the 
attachment and sale of the judgment-debtor’s property including land. Tbe 
execution proceedings were, however, stayed and the file consigned to the 
record room. On 20th November, 1915, the decree-holders applied for 
* cancellation of the latter order on review, for restoration of the case to 
the pending file and for a temporary transfer of the land mortgaged to them 
in respect of which the arrears decreed had accrued. The file was restored 
but the application for temporary alienation was dismissed. Against this 
order the decree-holders appealed to the Collector who by his order of 
14th August, 1916, accepted the appeal and directed that one-third of the 
land be transferred to the decree-holders for ,ten years in satisfaction of 
the decree. A further appeal to the Commissioner by the judgment- 
debtors having been rejected, they applied to the Financial Commissioner 
for revision who accepted it and restored the order of the Assistant 
Collector, 1st Grade. 

This view, however, was not accepted rn Salih Mohammad v. 
Mehar Singh (3). by Sir John Maynard,, Financial Commissioner, who held 

1. Jladfir Din v. Bqra P- R 1903. 

2. g.p. R.' 1917 (ReV) = 7 P, W> K. 1917 (Rev.)= 1921 L L. T. 38. V _ 

a. 1 P. R. (Re' ')=61 I. d 899=1921 L, L. l 
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that land belonging to a member of an agricultural tribe is liable after 
attachment to be dealt with under section 72 of the Civil Procedure Code, 
the object of that section being to avoid the evils of a sale of agricultural 
land in execution of decrees by providing an alternative process of a more 
equitable and less harsh description. A Collector, therefore, has jurisdiction 
to make a proposal to* effect a temporary alienation of the land of an 
agriculturist judgment-debtor attached in execution of a decree. 


In Ram Rattan v- Datar Kaur (l) also the correctness of the 
dictum in Ahmad Khan v. Partnaiiand (2) Was doubted. Against this 
decision the judgment-debtor preferred an appeal under the Letters Patent, 
which was referred to a Full Bench with , a view to have the: question 
re-examined and the matter set at rest The matter was considered and 
discussed at length in Datar Kaur v. Ram Rattan (3) and it was 
unanimously ruled that the view taken in 4 P. R. 1903 and 1. P- R« 1919 
(Rev.) was correct and the obiter dictum to the contrary in 8 P. R. 19 L 
(Rev.) was unsound. A court can, in execution of a decree, order a 
temporary alienation of the land belonging to a member of an agricultural 
tribe and section 16 of the Act -as it then stood) while prohibiting sale in 
execution of a decree, of the land belonging to a member of an agricultural 
tribe, does not interdict a temporary alienation thereof. 


Sale of ‘ land ’ in insolvency proceedings prohibited—Provincial 
Insolvency Act, 1920, section 60 

Section 2& (2) of the Provincial Insolvency Act r 1920, lays down 
that on the uiaking of an order of adjudication, th£ whole of the property 
of the insolvent shall vest in .the court or in a receiver as hereinafter 
provided, and shall become divisible among the creditors. Similarly, section 
56 of the Act provides that on appointment of a Receiver, the property of 
an insolvent shall vest in such Receiver. Can the Receiver in whom the 
property of an insolvent vests, permanently dispose of the land of an 
agriculturist ? 

Under section 13 of the Act, an insolvency petition presented by 
debtor must contain inter alia , the following particulars : 

“ the amount and particulars of ail his property, together with— 

(t) a specification of the value of all such property not consisting of 
money ; 

(ii) the place or places at which any such property is to be found 


and 

(tit) a declaration of his willingness to place at the disposal of the 
court all such property save in so far as it includes such particulars (not 


1. 521. C. 350. 

2. 8 P. R. 1917 (Revi) 

3. 1 Lab. 192 [F. B.] =68 1. C. 608. 
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being his books of account) as are exempted by the Code of Civil Pro* 
cedure, 1908, or by any oth£r enactment for the time being in force from 
liability to attachment and sale in execution of a decree. 

Section 28 (5) of the same provides that—* the property of the insol*- 
vent the purposes of thrs section shall not include any property (not 
being books of account) which is exempted by the Code of Civil Procedure, 
1908, or by any other enactment for the time being in force from liability 
to attachment and sale in execution of a decree.’ 

Section 60 (2) of the Act is to the effect that ‘ nothin# in this Act shall 
be deemed to affect auv provisions of any enactment for the time being 
in force prohibiting or^stricting the execution of decrees or orders against 
immovable property; and any such provisions shall be deemed to apply 
to the enforcement of an order of adjudication made under this Act, as if 
it were shell a decree or order.’ 

-In J itimalv . Chanan Mal-Chauih Mali l) it was held that under 
section 16 of the Punjab Alienation of Land Act, 1900, the property of an 
insolvent agriculturist is not liable to sale, but nothing is said about its 
being not liable to attachment and, therefore, his property does vest in the 
Receiver and the Receiver would be entitled to sell the property to an agricub 
turist. A similar view was expressed in Lachman Singh v. Mahant Ram 
Das (2) in which the learned Judge observed—“ I do not understand that 
judgment [Manji and Hardu v. Girdhari Lai (3)] to lay down an absolute bar 
to the Insolvency Court permanently alienating the land of an insolvent or 
to its deputing from the principles governing the execution of ordinary 
decrees if a lit case is made out for such action. ” 

la Al am Sher v. Pair a Ram (4), Johnstone J., following the obser- - 
vations of the learned Judge in Jaimal v. Chanan M ah Chau th Mali l) 
held that as the property of the insolvent had vested in* the receiver he 

could 

“ do what the insolvent himself could have done and therefore the Receiver can sell the 
insolvent’s land to an agriculturist. ” 

Both these rulings, however, were subsequently dissented from by 
a Division Bench. 

The question again finally camb up before a Division Bench in 
Mirza V. Jhanda Ram (5). In that case one Khan Beg, a member of an 
agricultural tribe, presented a petition under the Provincial Insolvency Act, 
1920 , in the court of the District judge, Sargodha, praying that he be 
adjudicated an insolvent. In accordance with the provisions of section 
13 (l) (e) 'Hi) he declared bis willingness to place at the disposal of the 

1. A. I. R. 1928 Lah. 734= 115 I. C. 475. 

2. A- 1. R. 1929 Lah. 66= 29 P. L. R 606=117 I. C. 669. 

3. A. T. R 1921 Lab. 44=2 Lab 78=71 P. L. R. 1921 = 61 I. C. 664. 

4. 119 1. C. 730. 

6. A. I. R. 1930 Lah. 1034 =31 P L- R. 842 = 130 1. C. 419. 
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entire property including his agricultural land and a l 
the course of the proceedings which followed, he made another application 
repeating that the receiver might “ mortgage, sell or otherwise alienate” 
the land for the benefit of the creditors. Khan Beg was declared an insol¬ 
vent in March, 1926- In due course, the Official Receiver took, possession 
of the property and proceeded to arrange for the sale of the aforesaid land 
and the house But before he had entered into any completed contract of 
sale, Khan Beg died in September 1.927 and in December 1927, his two sons 
made an application in the insolvency court objecting to the proposed sale 
of the house and the land on the ground that the house was ancestral and 
was used for agricultural purposes and was therefore exempt from 
attachment or sale under section 60, Citfil Procedure Code, and 
as the deceased insolvent was a member of a notified agricultural 
tribe, his land could not be sold under section 16, Punjab Alienation of 
Land Act. The application was dismissed by the District Judge. The 
sons of Khan Beg preferred an appeal from this order. 

field: (#) Section 16(1) of the Punjab Alienation of Land Act, 
1900, does not prohibit the attachment of the land belonging to an agricul- 
turist in execution of a decree against him and a decree-holder is entitled to 
claim a declaration that the land of his agriculturist-debtor is liable to 
attachment and to be thereafter dealt with as provided in section 72, 
Civil Procedure Code. 

(*/) The words “ attachment and sale ” in section 28 (1) (5), 
Provincial Insolvency Act, 1920, must be given their plain grammatical 
meaning and cannot be taken to be equivalent to “ attachment or sale”. 

Land belonging to a member of a notified agricultural tribe is liable 
to attachment in execution of a money-decree passed against him and in the 
event of bis being adjudicated insolvent such land vests in the receiver who 
has the power to effect a temporary alienation or create a self-redeeming- 
mortgage (l). 

(iii) Section 16, Punjab Alienation of Land Act, over-rides the pro-- 
visions of the Provincial Insolvency Act in respect of all matters which 
are done in “ enforcement of the order of adjudication \ 

An act done by the receiver in pursuance erf the authority which he 
derives from the order of adjudication is nothing but an enforcement of the 
order of adjudication and sale of land belonging to a member of an agricul¬ 
tural tribe is subject to the provisions of section 16, Punjab Alienation of * 
Land Act (2). . 

(/m) A receiver in insolvency, in whom the property of the member 
of a notified agricultural tribe has become vested, does not possess power 
to sell his land to another agriculturist (3). 

1. A. L R. 192! Lah. 44; 1 Lab 192; A. I. hi. 1929 Lab. 66; and A. 1. R. iffi) 

Lab. 77 relied on; A. L R. 1925 All. 467 cliss, from. 

2. A* 1. R. 1926 All. 264 and A. I. R. 1926 Mad. 994 [F. B.-J ref. 

4. A. 1. R. 1928 Lah. 734 and j 19 I. C. 730 diss. from. 
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Section 16 creates a restriction on the ordinary methods of executing 
decrees and, as such, has to be applied to the enforcement of an order of 
adjudication under the terms of the second clause of section 60, Insolvency 
Act (1). 

Thus it is now settled law that section 16 of the Punjab Alienation 
of Land Act, 1900, over-rides the Provincial Insolvency Act in respect of 
all matters whiph are done “ in enforcement of the order of adjudication 
within the meaning of section 60 of the latter Act. But section 16 (l) 
does not prohibit the attachment of such'land in execution (2). 

Land of an insolvent sold in insolvency proceedings, and dis¬ 
charge granted to him—he cannot subsequently object to the sale. 

The land of a member of an agricultural tribe was sold in insolvency 
and the sale proceeds were distributed among the creditors. Ihe insolvent 
relying on these payments to creditors applied for discharge and was 
accordingly discharged. He subsequently, long after the expiry of the 
period of limitation, filed an application to have the sale set aside on the 
ground that the land cannot be sold under the Alienation of Land Act. 

Held: That though the land cannot be sold in insolvency, under the 
above circumstances he was not entitled to have the sale .set aside (3). 

An Insolvency Court can proceed by means of a temporary 
alienation—period of such temporary alienation will be governed by 
the provisions of section 16 (2) of the Punjab Alienation of Land Act. 

In Manji v. Girdhari Lai (4) it was held that it is competent to the 
Insolvency Court to effect a temporary alienation by way of mortgage of 
the lands of a member of an agricultural tribe who has become an insolvent. 
*' The underlying principle of the law of insolvency is that an insolvent 
shali be freed from his indebtedness and shall obtain a discharge within a 
reasonable period. It is also clear to us that a court or a Receiver proceed¬ 
ing under the Insolvency Act should proceed as far as possible on the same 
lines as a court acting in execution of a decree That this is the intention 
of the Legislature is indicated by the provisions of section 21 (2) of the 
Provincial Insolvency Act (now corresponding to section 60 of the 
Provincial Insolvency Act of 1920). Now in execution of decrees against 
the land of indebted members of an agricultural tribe, who are often 
actually or practically insolvent, it has always been the practice sanctioned 
by this court, that the debt should be liquidated by a farm terminable 



1. A. I. 11. 1936 Pesh. 109. 

2. A. I. E. 1980 Lai) 1034 ; Manji v. Girdhari Lai- A. I. R. 1921 Lah. 44 ; 


1 Lah. 192 [F. B.] ; I. L. R. 2 Lah. 77: A. I. K. 1930 Lab. 77. 

3. Jed Kishen Dcts v. GMragh Din —A. 1. R. 1983 Lah. 250=142 I. C. 812 = 
34P. L.R. 4a;. 

4. A. 1. R. 1921 Lah. 44 = 2 Lah. 78; 1 Lah; 192 [F. R.] and 4 P. R. 1903 
followed. 
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after a reasonable period, and the maximum period for which a larm has 
been permitted is 20 years. By the arrangement of such a farm or a 
mortgage, which is automatically redeemed by the profits, the dent is 
automatically extinguished. We do not think that ordinarily different or 
harsher measures should be taken against a person who becomes an 

insolvent under the provisions of the law. We, therefore, direct the 

District Judge to make the best arrangement possible for a temporary 
farm of the insolvent’s land or for a mortgage which will redeem itself 
after a suitable period, not exceeding 20 years-’ 


It is obvious that the provisions of section 16 (2) of the Punjab 
Alienation of Land Act, 1900, will obviously apply to such a temporary 
alienation (l). 


Land belonging to a member of an agricultural tribe cannot be 
sold in execution even when decree itself directs sale. 

Where ail objection by the judgment-debtor that his land could not 
be attached and sold in execution of decree, he being an agriculturist, is 
dismissed, a separate suit by him for declaration that he is an agriculturist 
does not lie by reason of section 47, Civil Procedure Code. It is a direct 
attempt to set aside a decision of the executing court between the parties 
to ibe suit in matter relating to the execution or satisfaction of the 
decree (2). 

The objection that the land being of an agriculturist cannot be sold 

in execution cannot be raised before the executing court where the decree 

itself directs the sale of the land (3). In this case, a non-agriculturist 
mortgaged his land to a certain person'. He then sold the equity ot 

redemption and the appellant became owner of that equity of redemption 

by a successful suit for pre-emption. The mortgagee sued him on his 
mortgage and there was a compromise decree in the usual terms except thkt 
instalments were fixed and there were certain other conditions not included 
in Order 34, Civil Procedure Code- In execution of this decree the land 
was sold but the sale was set aside ori 11th March, 1929- On 28th March 
one Tegh Bahadur Singh, alleging that he purchased the decree from the 
original decree-holder, put in an application for execution and asked for 

the sale of the property. Two objections were taken by the judgment- 

debtor. The first was that as he was a member of an agricultural tribe 
the land could not be sold in execution of the decree by virtue of the 
provisions of the Punjab Alienation of Land Act. The executing court 
rejected this objection on the ground that it could not be taken in the 
executing court as the sale of the property was ordered by the decree which 



1. See also A. I. R. 1936 Lah. 645 and A. I. R J935 Lah. 56. 

2. Ghent Mai v. Uda= A. I. R. 1930 Lah. 628=127 I. C. 858. 

3. Surjan Chaudhri v. Te(/h Bahadur Sinyh= A. I. R. 1931 I-ah. 645=131 


I. c. 229; A. 1. R. 1930 Lah. 828 distinguished. 
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could not be questioned on this score in the executing court. The second 
objection was that the Vendee of the decree was merely a benamidar 
purchaser and that the decree was in reality purchased by another 
judgment-debtor who hiid employed this means to injure the appellant. 
The Judge refused to go into this question on the ground that the order of 
the predecessor dated 11th ' March, 1929, was conclusive and could not 
be reviewed. 

Held : That the executing court must hear and decide the objection 
regarding the benatni nature of the transfer and the previous order was not 
a bar to the court considering this objection. 

It was observed in this case—* fhere is obviously no force in the 
first objection that the executing court could not sell the land ordered to 
be sold by the decree a $ it belonged t,o a member of the agricultural tribe 
and thus could not be sold by reason of the provisions of the Pun jab 
Alienation of Land Act- The mortgage in question was a perfectly valid 
one and was made by a non-agriculturist- The appellant did not purchase 
the whole land but only so much interest in the land as remained over 
after satisfying the mortgage. No question therefore arises as regards 
selling the land of an agriculturist. But in any case I agree with the 
executing court that this objection cannot be taken before it as the sale was 
ordered by the decree and not in execution proceedings This differentiates 
the case from that reported as Ghern Mai v. Uda (l) where the land was 
stated and ought to be sold in execution of the decree. ’ 

The above case was distinguished ip Thakpr Das v. Roshan Din (2) 
in which it was held that though no executing court could go behind a 
decree which has been allowed to become final and the decree piust be 
executed as it stands, still where a ngu-agriculturist to whom agricultural 
land has been mortgaged, applies for sale of the mortgaged-property in 
execution of a decree which allows him to recover the mortgage-money by 
sale of the property on the mortgagor’s failure to pay toe amount:, the 
executing court must hold it$ hand and not put to sale the property which 
has,been rendered non-saleable by the Alienation of Land Act in spite of 
the fact that the decree-holder has obtained a decree for sale of the property. 
It was observed in this case— 

The principle underlying all these decided cases [ applies with full 
force to the facts of the present case and there cannot be any doubt that 
the courts below were justified in refusing to put th;e property of the 
judgment-debtors to sale in spite of the fact that the decree-holder had 
obtained a decree for the sale of that property. In Surjan Chaudhuri v. 
Teg Bahadur (A. I. R. 1931 Lah. 515), the learned single Judge decided 

1. A. l/R 1930 Lah. 628-- 127 I, C. 858. 

2. A. I. R. 1933 Lah. 897 = 141 I C. 634 = 34 P. L. R. 528; A. I. R. 1916 P. 0. 
59; 83 AH. 136 ; A. I. K. 1921 All. 118 and A. 1. ft. 1919 All. 10 ref ; A 1- B. 1931 
Lah. 645 distinguished. 
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the case on the merits and merely stated obiter as a general proposition 
that no court could go behind a decree which had been allowed to become 
final. This, in the majority of cases, is true and the decree of the court 
must be executed as it is; but as in the present case, when that decree 
would have the effect of nullifying the Act of the Legislature, .the court 
must hold its hands and not put to sale the property which, under the Act, 
has been rendered non-saleable. I he recent amendment in section 16, 
Punjab Alienation of Land Act, quoted above, points distinctly in the same 
direction and the Legislature emphasized its policy that the protection 
which it has thought fit, for good reasons, to extend to the ptoperty of an 
agriculturist should not be set at naught in execution of any decree 
by any action of the court. In any judgment, the courts below rightly 
refused to put the property of the judgment-debtors to sale in spite of the 
mortgage-decree obtained by the decree-holder. 



In Ganesh Das v. Gatiga Singh (l) it had been held that in a suit 
for recovery of money on the basis of a mortgage the plea that the 
encumbered property is exempt from sale under the provisions of section 16, 
Punjab Alienation of Land Act, must be raised during the suit, and cannot 
be taken for the first time in execution proceedings, for it is not competent 
to the executing court to go behind the decree ordering sale of the property. 

Again, it was held by a single Judge in Budhu Rant v. Alt Shah (2) 
that where a decree ordered sale of certain property for the realization of a 
debt, the objection that the judgment-debtor is an agriculturist and that the 
property cannot be sold in execution proceedings by virtue of the Alienation 
of Land Act, cannot be raised for the first time in execution proceedings. A 
court executing a decree cannot go behind that decree in execution 
proceedings. If there is a contravention of section 16, Alienation of Land 
Act, by the decree the proper course is to attack the decree itself 
and not a subsidiary order passed in execution. 

The same question again came up before a Division Bench for 
consideration in Chhaju Rani v. Muzaffar Ahmad (3). In this case 
Muzaffar Ahmad, judgment-debtor, mortgaged his land in favour of 
Chajju Ram, decree-holder. As the mortgage-money was not paid Chhaju 
Ram filed a suit on the basis of the mortgage-deed and obtained a 
preliminary decree on 20th March 1933, which was followed by a final 
decree on 22nd August, 1933. In execution of this decree notice was issued 
to the judgment-debtor under Order 21, Rule 66, Civil Procedure Code, to 
show cause why the mortgaged land should not be sold in execution of the 
decree. The preliminary objection taken by the judgment-debtor was that 

I. A I. R. 1932 Lab, 529- 138 f. C. 60 = 33 P. L. R. 63? ; A. I. R. 1931 Lai 
followed ; 35 P. R. 1900 ; 1923 Born. 36; 1931 All. 534 and 34 Cal. 199 relied on. 

2 A. I. R. 1935 Lab. 443 : 1931 Lab. 545 and 1932 Lab. 529 relied on. 

3. A. I. R. 1936 Lab. 845=165 I. C. 243= 38 P. L. R. 1005 ; 1933 Lab. 397 
approved; 1935 Lab. 443, dissented from ; 1931 Lab. 545 distinguished. 
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he was a Sheikh Qureshi of Hissar, and that as he belonged to a notified 
agricultural tribe his land was not liable to sale in execution of the decree 
dated 22nd August 1933, by virtue of the provisions of section 16, Punjab 
Alienations of Land Act. The executing Court held that the judgment- 
debtor had established that he was a Sheikh Qureshi by caste, and that as 
this tribe was a notified agricultural tribe in the Hissar District the 
mortgaged land could not be sold in execution of the decree of Chhaju Rani- 
Against this decision the decree-holder preferred an appeal to the District 
judge. The District Judge, after a consideration of the entire evidence, 
came to t.he conclusion that the judgment-debtor had succeeded in 
establishing that he was a Sheikh Qureshi by caste, that this tribe was 
a notified agricultural tribe in the Hissar District, and that the land in 
dispute was therefore immune from sale in execution of the decree of 
Chajju Ram. The appeal of the decree-holder having been dismissed, he 
preferred a second appeal to the High Court. 

Held : That though in the majority of cases the decree of the court 
must be executed as it’stands, yet, when that decree would have the effect 
of nullifying an Act of the legislature, the court must hold its hand Under 
section 16, therefore, land belonging to a member of an agricultural tribe 
could not be sold in execution even though a decree had been obtained by 
the mortgagee for the sale of such land. 

Chhaju Ram v. Muzaffar Ahmad (l) was relied upon by another 
Division Bench in Sahib Dayal v. JamaUud-Qin (2) in which it was held 
that the prohibition contained in section 16 is absolute and that, therefore, 
the land of a member of an agricultural tribe cannot be sold in execution of 
a decree even when the decree itself has directed its sale and the executing 
court is competent to go behind such a decree. 

In Ahmad Din v. Ghulam Rasul (3) also it was held that an execut¬ 
ing court is not ordinarily entitled to go behind the decree, but in view 
of the mandatory provisions of section 16, an executing court can refuse to 
sell the land belonging to a member of notified agricultural tribe in execution 
of a mortgage decree for sale, in favour of a non-agriculturist. 


SUB SECTION (2) 


Sub-section (2)^meaning and scope 

As already explained, sub-section (2) of section 16 of the Act was 
inserted by the Punjab Alienation of Land Act (Amendment) Act, 1931, 
which came into force with effect from 1st July, 1931. This sub-section 


has been further amended by the Punjab Alienation of Land (Amendment; 


Act, 1938 (II of 1938) and a proviso added to it by the same Amending 
Act. 


1. A. I. R. 1936 Lah. 845 -165 I. C. 243-38 P. I- R. 1065. 

2. A. I R. 1937 Lah. 194-164 I. 0. 752-38 P. L. R. 926. 

3. A. I. R. 1934 Lah. 609 (2) = 151 I. C. 780 = 35 P. L. R. 400. 
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Necessity for this piece of legislation has already been explained 
on page supra, Sub-section (l) of section 16 of the Act prohibited the sale of 
land belonging to a member of an agricultural tribe in execution of any 
decree or order of any Civil or Revenue Court, whether made before or 
after the commencement of the Punjab Alienation of Land Act, 1900. 
It said nothing about temporary alienation of land in execution of a electee 
or order of any Civil or Revenue Court. It was, therefore, rightly held 
in Manji v. Girdhari Lai (l) that it is competent to the Insolvency Court 
to effect a temporary alienation by way of mortgage of the lands of a 
member of an agricultural tribe who has become an insolvent. In an 
earlier Full Bench ruling reported as Sardarni Datar Kaur v. Ram 
Rattan (2) it had been held that a court can, in execution of a decree, 
order a temporary alienation of the land belonging to a member of an 
agricultural tribe, and that section 16 of the Punjab Alienation of Land 
Act, 1900, while prohibiting sale, in execution of a decree, of the land 
belonging to a member of an agricultural tribe, does not interdict a tem¬ 
porary alienation thereof. 


In A. I. R. 1929 Lah. 66 it was similarly held that there is nothing 
to prevent an Insolvency Court from permanently alienating the land of 
an insolvent or mortgaging it for a fixed farm without limitation. A 
similar view was expressed in Nasar Din v. Buta Mai (3) wherein it 
was held that the court would be justified in ordering that a mortgage 
of a judgment-debtor’s land should be effected if nothing has been realized 
for a number of years. 92 I. C 949 holds that a court has jurisdiction 
to mortgage the land but such a course should not ordinarily be adopted. 

In Ghulatn Muhammad v. Alt Baksh (4) also it was held that a 
mortgage by a member of an agricultural tribe is not void. Although 
land belonging to a member of an agricultural tribe cannot be sold in 
execution of a decree, there can be no objection to its temporary alienation 
by way of mortgage. A decree therefore, in a suit for recovery of mort¬ 
gage-debt, making the mortgage-debt a charge on .the land mortgaged, is 
quite correct and does not offend against the provisions of the Act. 

In Wir Bhan-Jiwan Das v. Snrain Singh (5) it was held that 
there is no distinct provision in the Punjab Alienation of Land Act pro¬ 
hibiting the grant of a temporary lease of the land of a member of an 
agricultural tribe in execution of a decree for a period of over 20 years. 

Lastly, it was held in 134 I. C. 798 that if the circumstances are 
such that satisfaction of the decree can only be obtained by permanent 
mortgage, the executing court is justified in taking this step. 

1. A. I. R. 1921 Lth. 44 = 71 P. L. R. 1921 = 61 1. 0. 664 = 2 Lah. 78- 

2. 1 Lah. 192 [L B.]. 

3. A. I. R. 1980 Lah. 77= 119 I. C. 231. 

4. A. I. R. 1930 Lah. 331=1211. C- 75. 

5. A I. R. 1930 Lah. 841 = 127 I. C. 868. 
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These rulings though perfectly legal and correct interpretation of 
the letter of the Act, were not in consonance with the spirit of it. Sub¬ 
section (2) as inserted by the Amending Act of 1931, therefore, provided 
that ‘ notwithstanding anything contained in any other enactment for the 
time being in force no land belonging to a^member of an agricultural tribe 
shall, in execution of any decree or order of any Civil or Revenue Court, 
whether made before or after the enactment of this sub-section, be leased 
or farmed for a period exceeding 20 years or mortgaged in one of the forms 
permitted by section 6 \ 

Sub-section (2), as further amended by the Punjab Alienation of 
Land (Amendment) Act, 1938 (II of 1938) states that ‘ if the land is 
already under lease, farm or mortgage, the period of the lease, farm or 
mortgage made by the court shall not exceed the period, if any, remaining 
after the total period of the existing lease, farm or mortgage is deducted 
from the period of twenty years The proviso added to this sub section 
lays down that * the period of any lease, farm or mortgage * made by the 
owner {a) subsequent to the institution of the proceedings which have 
led to the decree or order in execution of which the land is being alie¬ 
nated by the court or ( b ) within twelve months, previous to the institution 
of proceedings referred to in ( a ) above and proved to be of a fraudulent 
and collusive character, shall not be so deducted. 


Land belonging to a member of an agricultural tribe cannot 
be farmed or leased out for more than 20 years, however many 
farms or leases there may be—words “ decree or order ” in section 
16 (2) can be read as “ decrees or orders 


In Deputy Commissioner , Muzafftirgarh v. Joint Hindu Family 
of Seth Sukhdial Chandar Bhan and another (l), the joint Hindu 
family obtained in 1917 a money-decree against Fateh Mohammad, a 
member of an agricultural tribe. In 1926 this decree was satisfied by 
means of a lease of two wells for a period of 16 years expiring in Rabi 
1943. In 1919 the same decree-holder obtained another decree for 
Rs. 1,336 against the same judgment-debtor. On 1st November, 1932, 
the Civil Court ordered that this decree be satisfied by : (a) a lease of some 
other land for a period of twenty years and (b) a lease of the two wells 
aforesaid. He directed that the lease of these two wells should begin after 
the expiry of the other lease ie., from Khar if 1943 and expire in Rabi 1943. 
The Deputy Commissioner applied, under section 21-A (2). to the District 
Judge on the ground that the second lease of the two wells for twenty years 
contravened the provisions of section 16 (2) of the Act The District Judge 
rejected the application on the ground that the lease in question was not for 
a period exceeding 20 years. He said : 

the language employed in the Amending Act does not justify the inference which is sought 
to be drawn that the Civil Court must deduct from the period of twenty years, which is 


1. A. I. R. 1935 Lah, 56-* 157 I. C. 1028. 
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the maximum period provided by law for a lease in execution of a decree or order, the 
period toi which land has already been leased in execution of another decree or order* 
There is no justification in my opinion for holding that the Civil Court is bound to see 
diat the aggregate period of lease of the land of a judgment-debtor belonging to an 
agricultural tribe in several cases, should not exceed twenty years. It must be remembered 
that the provisions of this Act are of a restrictive nature and they cannot be extended by 
reasoning of t his character. The restrictions must be enforced within the narrow limits 
provided by the wording employed." 

Held f on revision, that the second lease of the two wells for twenty 
years contravened the provisions of section 16 (2). The court cannot 
convey more than the judgment-debtor himself can convey, if the judgment- 
debtor’s capacity for alienation is limited by law. The words of section 16 
do not conler this extraordinary power. Hence the court is only at 
liberty to make a farm or mortgage to the extentjpermitted to the owner 
i.e>, for total period of twenty years. 

Ibis was followed in Deputy Commissioner , Muzaffargarh v. 
Joint Hi ndti Family of Tahliaram (l). In this case the joint Hindu 
family applied for execution of their money-decree against certain 
judgment-debtor?. The executing court on 23rd July, 1934, granted them 
a lease of the land of the judgment-debtors who were agriculturists for a 
period of 10 years from 1938. Some time before, the same land had been 
attached in execution of another decree and a lease of it had been granted 
in favour of that decree-holder up to 1938. The result of the second lease 
or farm of the land was that the land of the judgment-debtors had been 
leased or farmed out for a period of 24 years, counting from the date of 
the second lease or farm. The Deputy Commissioner moved the District 
Judge to set aside this order on the ground that such a lease or farm could 
not be granted under the provisions of section 16 (2), Punjab Alienation of 
Land Act, fora greater period than 20 years counting from the date of the 
second transaction and that the period of the second mustajri should, 
therefore, be reduced to 16 years. The application was rejected by the 
District Judge. On revision it was held by the High Court that a lease could 
be granted for a period of 16 years only. 

It was observed in this case— “ The judgment-debtors, therefore, 
themselves cannot give two mortgages, farms or leases for a period 
exceeding twenty years and it is obvious from the working of section 16 (2) 
that this is what is meant by it, namely, that the Civil or Revenue Courts 
also, cannot farm out the land of a member of an agricultural tribe for a 
period exceeding 20 years in the aggregate, however many farms or leases 
there may be. Any other construction of the section would do violence to 
the wording thereof and to the context Further, under section 11 (2), 
Punjab General Clauses Act, unless there is anything repugnant 
in the subject or context, words in the singular include the 
plural and vice versa. The words “decree or order,” therefore, in 
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section 16 (2) can be read as 4 decrees or orders,’ there being nothing 
repugnant in the subject or context. The section would then read that no 
land belonging to a member of an agricultural tribe shall in execution of 
decrees or orders of any Civil or Revenue Court be leased or farmed for a 

term exceeding 20 years..... I might add that there will be no 

particular hardship in this interpretation of the statute as, if there are more 
decrees than one against a judgment-debtor, the decree-holders can apply 
for pro rata distribution with the attaching decree-holder, and the amount 
fixed as the value of the lease or farm would have to be shared pro rata. 
One decree-holder or an outsider would get the farm or lease, but the 
other decree-holders would be paid their pro rata share by such person.’’ 

Note .— The two cases cited*abave require further analysing. In the 
first case (A. I. R. 1935 Lah. 56) the argument employed by the learned 
Judge for giving his decision was as follows 

“ Under the statute no alienation of land by a member of an agricul¬ 
tural tribe to a non-agriculturist shall exceed 20 years. See sections 6 (a) 
and (&), 9, 11, 12 and 14. No clause permits such an alienation except 
in the circumstances set forth in section 3 (2) which have no application 
here. The clause dealing with mortgages and leases made during the 

currency of an existing mortgage or lease is section 12. Now, at a sale 

or other alienation in execution of a decree what passes is the interest of 
the judgment-debtor in the property. The court cannot convey anything 
more than the right, title, or interest of the judgment-debtor. Can the 
court convey more than the judgment-debtor himself could convey, if the 
judgment-debtor’s capacity for alienation is limited by law ? Do the words 
of section 16 confer this extraordinary power ? The answer must clearly 
be in the negative. Hence the court is only at liberty to make a farm or 
mortgage to the extent permitted to the owner i.e., for a total period of 
20 years.” 

Thus in this case, the question of second lease in execution of another 
decree arose during the pendency of the first lease and the order was passed 
while the first lease bad not expired, although the second lease was ordered 
to run after the expiry of the first lease. 

In the second case also (A. I. R. 1936 Lah. 545) practically similar 
argument was followed. “ It is true that restrictive legislation has to be 
strictly construed, but that does not mean that the language has to be 
strained in order to do so. Every clause of a statute should he construed 
with reference to the context and the other clauses of the Act so as, so far 
as possible, to make a consistent enactment of the whole statute and the 
true meaning of any passage is that which, being permissible, best 
harmonises with the subject, and with every other passage of the statute 
(Maxwell on Interpretation of Statute , Edn 7, pp. 20 and 26). Under the 
statute no alienation of land by a member of an agricultural tribe to a non¬ 
agriculturist shall exceed 20 years. In this respect section^ 6 (a) and (6), 
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1, 12 and 14 may b3 seen. Section 12 deals with mortgages aud leases 
made during the currency of existing mortgage or lease.’* 

In this case also the second lease was ordered during the pendency of 
the first lease, though in favour of a different decree-holder and the decision 
was consequently given on the analogy of the provisions of section 12 of 
the Act. 


Suppose a Civil Court orders lease of a land belonging to a member of 
an agricultural tribe for 4 years in execution of a decree up to kharif 1943. 
In kharif 1944, his land is again ordered to be leased in execution of another 
decree by a Civil Court for 20 years. Is it permissible ? The answer 
appears to be in the affirmative, as on the analogy of section 12 of the Act, 
there is nothing in the Act to prevent temporary alienation of the land in 
execution of another decree after the period of temporary alienation for more 
than 20. years continuously in execution of a decree or decrees or order or 
orders of a Civil or a Revenue Court. 

See also notes on pages 218 to 22U 

Section 16 (2) is independent of section 12—Civil Court is em¬ 
powered to lease out land belonging to a member of an agricultural 
tribe for full period of 20 years irrespective of previous encumbrances 
by owner, although effect of such order is to extend combined period 
of alienations beyond twenty years- 

In Deputy Commissioner , Jhang v. Budhu Ram (1) one Pathana, a 
member of an agricultural tribe, mortgaged his land for 11 years from 
rabi 1929 to kharif 1940. In 1935, the same land was under the orders of 
the Senior Subordinate Judge, Jhang, leased to the creditors of Pathana for 
a period of 14| years commencing from rabi 1941. The Deputy Com¬ 
missioner, Jhang, considering that the order of the Subordinate Judge was 
contrary to the provisions of the Land Alienation Act presented an appli 
cation for revision to the District Judge to whom appeals from the orders of 
the Subordinate Judge lay. The District judge, however, did not agree with 
the Deputy Commissioner and dismissed the application. Against this 
order of the District Judge an application was presented to the High Court 
under section 21-A (3), Land Alienation Act 

Held, (i) section 16 (2) is independent of section 12 and a Civil Court 
can exercise its powers under section 16 (2) to the fullest extent, no matter 
what the owner may have done. To hold otherwise would be to clothe the 
owner with the authority of debarring a Civil Court permanently from 
exetcising its poweis under section 16 (2) and to enable him to deprive 
successfully all his creditors of the only remedy open to them of realising 
their decrees. A curtailment of the right of the Civil Court acting under 


1. A. I. R. 1937 Lab. 38 [F.B.] = 39 P L* B- 112; *. I. 
A. L R. 1936 Lah. 645 Disting, 
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section 16 (2) cannot be inferred from the surrounding circumstances alon$ 
in absence of an express provision to that effect. 


{ii) A Civil Court is empowered to pass order leasing the land of 
a member of an agricultural tribe for a full period of 20 years irrespective of 
the encumbrances created thereon by the owner himself, although the effect 
of the order is to extend the combined period of the temporary alienations 
beyond a period of twenty years. 

The following remarks of Bhide, J. in the above case are instructive— 

44 There is moreover, doubt in my mind as to whether there has been 
any contravention of the provisions of section 12 at all in this case even if 
that section were applicable. The land in dispute was originally mortgaged 
from ‘ rabi 1929’ to ‘ kharif 1940 ’ and in 1935, the Senior Subordinate 
Judge, Jhang, ordered it to be mortgaged in execution of a decree from ‘ rabi 
1941’ to 1 kharif 1955.’ It will be observed that no definite dates are 
given for the commencement and the termination of the periods of the 
mortgages and the interpretation thereof is not free from difficulty I take 
it that the interpretation should be uniform and if 4 rabi 1929 ’ means 
the commencement of * rabi 1929’ then ‘ kharif 1940 ’ should also mean the 
‘commencement of kharif 1940’ If so, there was clearly an interval 
between the period of the two mortgages- But even if 4 rabi 1929 ’ to 
* kharif 1940 ’ is to be taken to mean 4 from commencement of 4 rabi 1929 ’ 
to the termination of ‘ kharif 1940 ’ there will, I think, still be an interval 
between the two periods. For 4 kharif 1940’ cannot be taken to extend 
beyond December 1940, or at the most perhaps a month or two later, while 
4 rabi 1941 ’ cannot be taken to commence till about October in the 
year 1941. 

** This is apparently the sense in which the second mortgage was taken 
to have been effected for a period of 14| years. For the second mortgage 
was ordered to take effect from ‘ rabi 1941 to rabi 1955,’ and if this 
means 4 from the commencement of rabi 1941 to the end of rabi 1955 
the period would come to 14 years There was thus an interval of somo, 
months at least between the periods and from this point of view there was 
in my opinion no contravention of the provisions of section 12. The 
learned counsel for the Deputy Commissioner argued that as second 
mortgage of this kind was not permissible even if there was an interval 
between the two periods and that a member of an agricultural tribe cannot 
throughout his life make alienations of his land, even with intervals, for 
periods aggregating in all to more than twenty years. No authority was 
cited in support of the interpretation and it seems to me too farfetched to 
need any discussion.’* 

The above Full Bench ruling though correct interpretation of the 
provisions of the Act was not in accord with the intention of the legislature, 
which was that the period of 20 years should not be extended by any device. 
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Sub-section (2) was therefore amended by the Punjab Alienation of Land 
(Amendment) Act 1938, (II of 1938) as explained above- The decision in the 
Full Bench ruling referred to above is therefore no longer applicable now. 
Section 16 (2)— does not operate retrospectively 
Section 16 (2) of the amended Act has no retrospective effect so as 
to invalidate leases or mortgages for over 20 years sanctioned before the 
enactment of Act I of 1931. Only leases or mortgages sanctioned after 
the passing of the Act, whether the order or decree in execution of which 
they are made was passed before or after its enactment are invalidated. 

It merely provides that a mortgage or a lease sanctioned after the enact¬ 
ment of the section would be illegal no matter whether the decree or 
order in execution of which it is made was made before or after its enact- 

merit (1). 

Effect of notification declaring certain persons as agriculturists. 

A and B mortgaged certain land when they were non-agriculturists. 
The mortgagees obtained a preliminary decree against them. Between 

the passing of preliminary and final decree, a notification declaring A and 
B as agriculturists was issued by the Government. Held, (i) that the 
notification declaring A and B as agriculturists was not ultra vires and, 
that (H) therefore their property could not be sold in execution of a 

decree (2). 

Wealthy zamindars cannot escape payment of debts by be- 
coming insolvents. 

It was observed in Moti Ram Prem Chand v. K&wal Ram Dharm 
Chand (3 )—“ Nor am I pressed by the suggestion that the rejection ot 
the petition of an agriculturist-debtor in the circumstances stated above 
would defeat the object of the Punjab Alienation of Land Act. That Act 
merely restricts and in some cases prohibits the transfer of agricultural 
land by members of notified agricultural tribes to persons belonging to non- 
agricultural tribes. It was not intended, nor does it purport to assist well- 
to-do agriculturist-debtors who can easily discharge their liabilities but 
who are unwilling to do so, in escaping from their just obligations by 
getting themselves adjudicated insolvent. Nor in there anything in the 
Act, which is intended to prevent money-lenders from recovering sums 
justly due to them by any legal means in their power. v 

Sale in execution of an order of a Revenue Officer whether 
prohibited. 

It has been held that provisions which trench on the usual juris¬ 
diction of a Civil Court to execute its decrees or orders must be very 

1. Mst. Surji v. jSheo A. I. it. 1933 hah. 492-14 Lah. 389-34 P. L. E. 

277=144 I. C. 965. 

2. A. I. R 1930 All. 856=128 I C. 825* 

8. A. I. R. 1928 Lah. 202, p. 208 = 28 P. L. R. 468= 105 I. 0. 569. 
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strictly construed (l). Sub-section (l) of section 16 of the Act refers to 
decrees and orders of Civil and Revenue Courts only and not to the orders 
of Revenue Officers. This section therefore does not disallow sale of land 
in execution of an order of a Revenue Officer though there is no reason to 
distinguish it from that of a Revenue Court or a Civil Court. 

No appeal lies from an) order directing the Collector as a 
Ministerial Officer to sell certain land. 


Section 16 does not apply to a sale by a mortgagor who has been 
held to be a non-agriculturist and the order of a Civil Court directing the 
Collector to sell his land ?„s a Ministerial Officer, is non-appealab^s as it 
is not a decision of the Civil Court on a question arising between the 
parties and relating to the execution, discharge or satisfaction of the decree 
within the meaning of section 47, Civil Procedure Code (2). 

Mortgagee rights can be mortgaged—mortgage-debt can be made 
charge on the land mortgaged. 

In execution of a decree against an agriculturist, the mortgagee-rights 
(being . * land ') can be mortgaged (for not more than 20 years now) if 
necessary (3). 


Although the land belonging to a member of an agricultural tribe, 
cannot be sold, there is no objection to the temporary alienation. Accor¬ 
dingly a decree for recovery of mortgage-debt passed by a trial court 
making the decretal amount a charge on the land mortgaged is quite 
correct (4). 

Instructions for the satisfaction of a decree out of the income of 
land, which under section 16 of the Punjab Alienation of Land Act, 
cannot sold in execution of the decree. 

See Appendix on “ The attachment and sale of agricultural produce 
and of land ” Where this subject has been thoroughly discussed. 

Temporary alienation—executing court must seek the Collector’s 
advice, and should ordinarily follow it but is not bound to do so. 

In cases where a sale of agricultural land in execution of a decree 
would be in contravention of the Punjab Alienation of Land Act (e\g. where 
the judgment-debtor is a member of an agricultural tribe), and the execut¬ 
ing court proposes to make a temporary alienation of it, as, for instance, 
to farm it out, the term of the farm (so many years) and the other conditions 
must be decided by the court itself. The court, under standing instructions, 

1 See Datar Knur v. ttam Unttan^l Lab. 192 [F.B.] ; A. I. R. 1921 Lah. 
44 ; A. I. R. 1936 Lah. 645. 

2. A. I. R. 1929 Lah. 891 = 115 I. C. 75. 

a See A. I. R. 1929 Lah. 439=117 I. C. 662 = 30 P. L. R. 141. 

4. A. I. R. 1930 Lah. 331 = 121 1. 0. 75. 
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must seek the Collector’s advice on the subject, and should ordinarily follow 
it, but is not bound to do so (I). 

Deputy Commissioner has no power to intervene in case of a 
temporary alienation made by a Civil Court in execution of a decree. 

In execution of a Civil Court decree (and apparently under the pro¬ 
visions of section 72, Civil Procedure Code, 1908), a temporary alienation 
of the judgment-debtor’s land for 20 years was made in favour of the 
decree-holder. The transaction was described in the revenue papers as a 
mortgage and the land was handed over to’the decree-holder (the so-called 
mortgagee) for a period of 20 years in full satisfaction of the decretal 
amount and costs. Before the- expiry of the said term of 20 years, the 
judgment-debtor seems to have approached th'fe Deputy Commissioner to 
take action under section 7 of the Alienation of Land Act, and the Deputy 
Commissioner treating the temporary alienation as a mortgage and acting 
under section 7, sub-sections (3) and (5) of the Alienation Act, decided that 
the mortgagor (i-e., the judgment-debtor) had repaid the full amount of his 
debt to the mortgagee (decree-holder) and directed the redemption of the 
land by ejectment of the mortgagee (decree-holder). Held, by the Financial 
Commissioner, that, the Deputy Commissioner acted under ap erroneous 

view of the law. “ The temporary alienation..is really in the 

nature of a lease for a period of 20 years, the rent being the judgment-debt 
which had previously accrued. * It is not a mortgage under section 6 (l) %) 
of the. Alienation Act, and it cannot be. dealt with under section 7, sub¬ 
sections (3) and (5). To allow it to be dealt witl\ under these two sub¬ 
sections (of section 7) would be in my opinion to allow the Deputy 

Commissioner to interfere with the order of the Civil Court. .....lam 

of opinion that where land has been alienated temporarily by order of a 
Civil Court (e g ., under section 72, Civil Procedure Code, 1908) such aliena¬ 
tion is not a mortgage in one of the forms permitted by section 6 of the 
Alienation Act. It is rather in tne nature of a lease and as such, action 
cannot be taken under section 7, sub-sections (3) and (5) of the Alienation 
Act, by a Deputy Commissioner to vary the term for .which the alienation 
has been sanctioned ” (2). 

Decree-holder not bound to accept proposal of Collector or take 
lease himself 

A decree-holder is not bound to accept the proposal of the Collector 
by taking a lease himself. If the executing court is of the opinion that the 
Collector’s suggestion is a sound one, ts duty is to find a lessee for the land 
other than the decree-holder and in absence or such lessee to resort to 
other means for satisfyi ng the decree. The proceedings could only be filed 
if all lawful means for satisfying the decree had been tried and found to 


1. 99 I. C. 228. 

2. 27 T. L. R. 373. 
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impracticable. It is also possible for the executing Court to mortgage the 
land to an agriculturist or to a non-agriculturist for a period permissible 
under the land (l). It is for the decree-holder to choose for what means he 
takes for the satisfaction of his decree and it is not for the court to impose 
upon without ' very good reason any particular method of enforcing his 
decree (2). 

Sub section (3). 

This sub-section safeguards the rights of the Government to recover 
arrears of land revenue, or any dues which are recoverable as arrears of 
land revenue, in any manner now permitted by law. In this connection see 
Chapters VI and VII of the Punjab Land Revenue Act, 1887 (Act XVII of 

and the Revenue Recovery Act of 1890. 

Realization of fine under the Code of Criminal Procedure 

The combined effect of section 386 of the Code of Criminal Procedure 
and section 16 of the Punjab Alienation of Land Act is that the land of a 
member of an agricultural tribe cannot be sold in pursuance of the warrant 
issued by a Magistrate to Collector. There is no authority under which a 
line imposed in a criminal case on an offended person is made recoverable 
as arrears of land.revenue. In such a case, arrangement can, however, be 
made for a temporary farm or mortgage which should redeem itself after a 
suitable period not exceeding 20 years (3). 

17. Notwithstanding anything in the Indian Registra¬ 
tion Act, 1877,* or in any rules made under 

Registration. &? q{ ^ Act _ 

(1) an instrument which contravenes any provision of 
this Act shall not be admitted to registration ; 

(2) an instrument which records or gives effect to any 
transaction which requires the sanction of a Deputy Commis¬ 
sioner shall not be admitted to registration until a certified 
copy of the order giving such sanction is produced to the 
officer empowered to register such instrument. 


NOTES. 


Analogous Law. 

Section 18 of the Central Provinces Land Alienation Act, 1916, 


which is to the following effect.:— 


2, A. I. K. 1929 Lah. 439 = 30 P. L. R. 141=117 I. C. 662. 
8. A. I. R. 1929 Lah 607 =119 I, 0. 227-flOCr.L. J. 1006. 
* See now the Indian Registration Act, 1908 (X\ I of 1908). 


1. A. 1. R. 1929 Lah. 195 (1)= 112 I. C- 790. 
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Notwithstanding anything in the Indian Registration Act, 1908, or 
in any rules made under section 69 of that Act,— 


“(i) an instrument which contravenes any provision of this Act shall 
not be admitted to registration ; 

“(2) an instrument which records or gives effect to any transaction 
which requires the sanction of the Deputy Commissioner shall not 
be admitted to registration unless sanction to such transaction has been 
endorsed on the instrument by such authority and in such manner as the 
Chief Commissioner may direct/’ 

Meaning and scope of section 17. 

Section 1? of the Punjab Alienation of Land Act, 1900, lays down 
that (l) an instrument which contravenes any provisions of the Act shail 
not be admitted to registration ; and (2) an instrument which records or 
gives effect to any transaction which requires the sanction of a Deputy 
Commissioner shall not be admitted to registration until a certified copy of 
the order giving such sanction is produced to the officer empowered to 
register such instrument. Thus, for the 'purposes of registration three kinds 
of transactions should be distinguished, namely,— 

(a) transactions which are allowed by the Act and no sanction of the 
Deputy Commissioner is required to give them validity. These instruments 
are registered in the ordinary way as other instruments and no special 
procedure is necessary. 

( b ) Transactions which are valid only if sanctioned by a Deputy 
Commissioner. An instrument embodying such a transaction will not be 
admitted to registration until a certified copy of the order giving such 
sanction is produced before the registering authority. 

(c) Transactions which are contrary to the provisions of this Act. 
Instruments embodying such transactions shall not be registered. 

Punjab Government Notification No. 44 dated the 8th November , 
1901 • “ In exercise of the powers conferred on him by section 25 of Act 

XIII of 1900 (Punjab Alienation of Land Act), the Lieutenant-Governor of 
the Punjab is pleased to make the following rules for giving effect to the 
provisions of section 17 of the said Act:— 

l. (a) When an instrument, which records or gives effect to a 
permanent alienation of land, requiring, under section 3 of the Act, the 
sanction of the Deputy Commissioner, is presented to a registering officer 
unaccompanied by a certified copy of an order giving such sanction ; or 

“ (b) when an instrument of agreement purporting to charge or alienate 
the produce of land which, under section 15 of the Act, requires the sanction 
of the Deputy Commissioner, is presented unaccompanied by a certified 
copy of an order giving such sanction; or 
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-< He shall (d) record no endorsement upon the document itself nor 
shall he make any entry of reasons for refusal to register in Register 


Book II; 

“ but U), he shall enter his reasons for not admitting the instrument to 
registration in a separate book (to be prescribed and provided by the. 
Inspector-General of Registration) and shall give to the presenter of that 
instrument a copy of such entry, and shall at the same time return the 
instrument unendorsed to the presenter. 

" 2. An instrument of the kinds mentioned in the foregoing 
rule, which has been returned thereunder, may be presented again for 
registration, and may then be admitted to registration, if accompanied by 
the certified copy of the order which was required, or if amended by the 
parties themselves, or by the Deputy Commissioner acting under section 9 
of the Act, so as to make it conform to the prescribed form. 

“ 3 . ( rt ) In registering an instrument of the kinds mentioned in clauses 
(a) and (b) of Rule 1 , the registering officer shall regard the accompanying 
order of the Depty Commissioner giving the necessary sanction as a part of 
the instrument, and shall cause’ copy of such order to be entered along with 
the copy of the instrument in the appropriate Register Book ; and 

“ ( b ) in registering an instrument of the kind mentioned in clause (c) 
of Rule 1 , when the same has been revised or altered by the Deputy 
Commissioner acting under section 9 of the Act, the' registering officer 
shall regard such order of revision or alteration as a part of the ipstrumeilt, 
and shall cause copy of such order to be entered along with the copy of the 

instrument in the appropriate Register Book. 

“ 4 . An -appeal may be lodged to the Registrar against any return of an 
instrument made by a Sub-Registrar under clause (e) of Rule 1, and if the 
Registrar directs that the instrument shall, be yegistered in the form in which 
it was originally presented, the Sub-Registrar shall register it accordingly. 
If the Registrar directs that the instrument shall be registered only after 
specified amendment or addition then the provisions of Rule 2 as to admission 
to registration shall apply/ 

Punjab Government Notification No* 5 4.datthe 20th June 1906 
“ In exercise of the powers conferred on him by section 25 of Act XIII of 
1900 (Punjab Alienation of Land Act), the Lieutenant-Governor of the 
Punjab and its Dependencies is pleased to make the following rules, in 
continuation of those published in Punjab Government Notification No. 44, 
dated 8th November 1901, for giving effect to the provisions of section 17 
of the said Act :— 


« 
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When a mortgage-deed is cancelled by the Deputy Commissioner 
under section 9 (2) of the Act and a new deed is drawn up in lieu thereof, the 
Deputy Commissioner shall send to the Office, in which the cancelled deed 
was registered, a copy of his order of cancellation and the registering officer 
shall make a note of the cancellation in red ink in the column of remarks 
opposite the copy of the document cancelled. 

“ 6. In cases in which a registered mortgage-deed is revised or altered 
by the Deputy Commissioner under section 9 (l) or where under section 9 (2) 
of the Act a condition intended to operate by way of conditional sale is 
struck out, the Deputy Commissioner shall when returning the document to 
the parties after revision, alteration or striking out, send a copy' of his 
orders to the office, where the document was originally registered, and 
the registering officer concerned shall make a note of the correction, revision 
or striking out together with a reference to the Deputy Commissioner’s 
order in the column of remarks against the copy of the document 
concerned / 


Punjab Government Notification No. 310-A, dated the 6th November 
1914 —“ In exercise of the powers conferred on him by-section 25 of the 
Punjab Alienation of Land Act, 1900 (Act XIII of 1900) and by section 91 
of the Indian Registration Act, 1908 (XVI of 1908), the Lieutenant-Governor 
of the Punjab is pleased to make the following rule . 

7. When any permanent alienation, which under section 3 of the 
Punjab Alienation 6f Land Act, (Act XIII of 1900)}. is tiot to take effect 
as such until the sanction of a Deputy Commissioner is g'iven thereto, has 
been reduced to writing and the deed of transfer has id the absence of 
such sanction been registered, contrary to the provisions 'of section 17 (2) 
of the said Act, the Deputy Commissioner shall oii-'fuch registration 
coming to his notice, intimate to the registering officer, in whose office 
the de’ed was registered, that the sanction of the Deputy Commissioner to 
the transaction had not been obtained, and the registering officer shall 
thereupon make a note to that effect in red ink in the column of remarks 
against the copy of the document and shall add that registration was in 
contravention of th,e provisions of section 17 (2)'of the said Act. A copy of 
the said remarks shall be endorsed on. every copy of the deed supplied 
thereafter by the registering officer under section- 91 of the Indian 
Registration Act, 1908.” 

Procedure with reference to registrations. 


In the case of documents compulsorily registrableunder section 17 of 
Act XVI of 1908 (Indian Registration Act) the transaction 
Date of execution, to which they relate cannot be deemed to be complete 
unless and until such documents are* duly registered. If, 
however, such a document is subsequently- registered, it will operate from 
the date of its execution , and not/from the date of its registration (section 7 
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of Act XVI of 1908), and consequently, if executed before the 8th June 1900 
will not be affected by the provisions of the Punjab Alienation of Land Act, 
XIII of 1900 (1). 


Duties of Registering Officers 1 2 . 

“ 8. To apply properly the rules in Punjab Government Noti fication 
No. 44, dated 8tJi November , 1907, “referred to in the following paragraphs 9 
to 20, as the Rules), registering officers must acquaint themselves with the 
meaning of the term agricultural tribe as used in the Act (See paragraph 5 
supra.) 

" In each district all the tribes in the same group (see Appendix) form, 
to all intents and purposes, one society between the members of which 
alienations are not restricted by the Act. A member of a separate group is 
debarred from giving land to, or receiving land from, a member of another 
group of agricultural tribes, except as provided in the Act. 


“ Alienations by persons who are not members of agricultural tribes 
are not restricted by the Act. 

‘'9. Therefore, when a deed of permanent alienation of land is present¬ 
ed to a registering officer, his first business is to consider who the alienor is. 

If the alienee is a member of one of the agricultural tribes in the 
same group or in the same district as the alienor, the instrument may be 
registered without question. 

“10. When an instrument of permanent alienation of land is presented, 
if the alienor is a member of an agricultural tribe, then the registering officer 
should ascertain who the alienee is. 

“ If the alienee is not such a person, the Deputy Commissioner's sanc¬ 
tion to the transfer is required, and, if no copy of such order is produced, the 
document should be returned unendorsed under Rule 1, with instructions 
that a copy of the Deputy Commissioner's order of sanction is required and 
that the instrument can only be admitted to registration when this defect 
has been supplied and it has been presented again under Rule 2. 

“11 When a mortgage-deed is presented it is necessary to ascertain 
who the alienor is. If he is not a member of an agricultural tribe, the 
deed can be registered without question, even though it contains a 
condition intended to operate by way of conditional sale, for although such 
condition would be void under section 10 of the Act, the deed in other 
respects would not be necessarily invalid. 

“ If the alienor is a member of an agricultural tribe, then, if the 
alienee is also a member of one of the agricultural tribes in the same 
group in the same district as the alienor, the deed may be registered 
without question. 


1. Financial Commissioner's Standing Order No. 1, para 7. 

2. Ibid, paras 8 to 20. 
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4< But If the alienor is a member and the aliepee is not a member 
of an agricultural tribe in the same group then the deed should be returned 
under Rule 1, unless it is drawn up in one or other of the following 
forms:— 

u (cf) in the form of a usufructuary mortgage by which the mort¬ 
gagor delivers possession of the land to the mortgagee, and authorizes 
him to retain such possession and to receive the rents and profits qf the 
land in lieu of interest and towards payment of the principal, on condi¬ 
tion that after the expiry of the term agreed on, or (if no term is agreed 
on, or if the term agreed on exceeds twenty years) after the expiry...of, 
twenty years, the land shall be redelivered to the mortgagor ; or ' '' , 

4 

“ (6) in the form of a mortgage without possession, subject t<£th§- 
condition that, if the mortgagor fails to pay principal and interest accord¬ 
ing to his contract the mortgagee may apply to the Deputy Commissioner 
to place him in poesession for such term not exceeding twenty years, 
as the Deputy Commissioner may consider to be equitable, the mortgage 
to be treated as a usufructuary mortgage for the term of the mort^ 
gagee’s possession, and for such, sum as may be due to the mortgagee 
on account of the balance of principal due, and of interest due not ex¬ 
ceeding the amount claimable as simple interest at such rate and for such 
period as the Deputy Commissioner thinks reasonable ; or . 


“(c) in the form of a written usufructuary mortgage by which the. 
mortgagor recognizes the mortgagee as a landlord and himself remains 
in cultivating occupancy of the land as a tenant, subject to the payment* 
of rent at such rate as may be agreed upon not exceeding sixteen annas 
per rupee of the amount of the land revenue in addition to the amount 
of the land revenue of the tenancy, and the rates and cesses chargeable 
thereon, and for such term as may be agreed on, the mortgagor haying 
no right to alienate his right of cultivating occupancy, and the mortgagee 
having no right to eject the mortgagor unlesson the grounds mentioned 
in section 39 of the Punjab Tenancy Act, 1887* ^ 

“ When a mortgage-deed is returned owing to its not being drawn 
up in one or other of the above forms, it may be accepted for registra¬ 
tion if presented again in amended form under Rute 2- * - 

“ 12. When an instrument purporting to alienate* 'or ^charge produce 
of land is presented, it is necessary to ascertain who the alienor ■ if 
he is a member of an agricultural tribe, then *[f the deed ' purports {q 
alienate or charge the produce for more than one year, the Deputy Com¬ 
missioner's sanction to the alienation is. required, and if^no copy of ,.»tich 
order of sanction is produced the deed should be returned under • 'Rule 1 
with instructions that a copy of the 'Deputy. Commissioner’s .order of 
sanction is required before it Can be admitted to registration under 
Rule 2. * 
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“ 13. An instrument of lease or farm made by a member of an agri¬ 
cultural tribe should not be refused admission to registration merely 
because the term of years prescribed in section 11 of the Act is exceeded 
in the conditions of the instrument, as the instrument in other respects 
would not be necessarily invalid. 

“ 14. If, when an instrument is returned for amendment under 
Rule 1, it is entirely re-written and re-examined so as to form a fresh 
document which conforms to the form prescribed by the Act, such fresh 
document may he admitted to registration under Rule 2 just as if it were 
the original document amended. 

“ 15. [a) Delay in registering a document occasioned by the neces¬ 

sity of obtaining any order of a Deputy Commissioner under the Punjab 
Alienation of Land Act, 1900, should in the absence of any reason to 
the contrary, be held by the registering officer to be a delay due to urgent 
necessity within the meaning, and for the purposes of sections 25 and 
34 of the Indian Registration Act, 1908, and in such cases Sub-Registrars 
should take the orders of Registrars accordingly. 

“ (b) If any delay occasioned by the necessity of obtaining an order 
of a Deputy Commissioner under the Punjab Alienation of Land Act, 
1900, is not due to any default on the part of the person desiring regis¬ 
tration, the Registrar in directing the registration of the document should 
whether he is acting under section 25 or section 34 of the Registration 
Act, 1908, require payment of only a nominal fine. It is obvious that 
the fine or additional fine should be as nominal as possible, and an order 
for the payment of an amount of even only one anna in excess of the 
fee would satisfy the rule as to fines or additional 
section 69, of the Registration Act, 1908 to meet 


proper registration 
fines, made under 
cases of this kind. 

* 


16 . 

17 . 


In several districts, especially in the west of the Province, 
there is considerable laxity in the classification of many 
a 6 e Se procure deeds presented for registration which might be treated 
wifh reference to either as deeds of lease or as deeds, of mortgage for a 
registration. limited period. More often than not the Sub-Registrar 

adopts the classification preferred by the deed-writer, and treats the 
deed as a lease if the writer has in it used the words patta, theka , 
mustajri-nama. and so on, even though the terms of the deed show 
clearly enough that it is really a deed of mortgage, not of lease. 

V 18. The most suitable definitions of ‘ lease ■ and c mortgage ’ for the 
present purpose are those contained in section 2 of the 

Zne .vhether et a r n Indian Stam P Act ’ 18 "‘ U * S trUe that tb ® definiti ° nS 

instrument is a are not mutually exclusive, and deeds which transfer 
mortgage or lease. possession of land in exchange for the payment of 
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a premium, with or without a further annual payment, might be classi¬ 
fied either as leases or as mortgages. As a practical rule, however, it 
may be held that if the land is transferred in order to secure the repay¬ 
ment of a lump sum of money advanced to or due from the owner of 
land, the deed is usually a mortgage-deed, whereas in the case of a 
lease the land is transferred on account of a furture recurring annual 


payment. 

“ 19. Registering officers should decide, as best as they can. as to 
the nature of each so-called lease presented to them for registration. If 
they hold that the deed is a deed of mortgage, they will treat it as such 
for the assessment of stamp duty and registration fees, and if it is un¬ 
stamped, will impound it. The real nature of the deed as decided by the 
registration officer should, of course, be shown in column 2 of the register, 
prescribed for the purpose- 

“ 20. In some cases the decision that a deed drafted as a lease is 
really a mortgage-deed will involve the decision of the further question 
whether viewed as a mortgage, it contravenes the provisions of the 
Punjab Alienation of Land Act, XIII of 1900 or not. The procedure in 
deciding the question will be that laid down in Appendix VI of the Punjab 
Registration Manual, 1929, and paragraphs 8 to 16 of this order. 

EXPLANATORY NOTE WITH ADDITIONAL INSTRUCTIONS. 

(Appendix VI, Punjab Registration Manual , 1929.) 

The above rules (see pages 285 to 287) were required because -section 
17 of the Punjab Alienation of Land Act, 1900, enjoins that when an 
instrument is presented for registration, which :— 

(1) contravenes any provision of the J^ct, or 

(2) records, or gives effect to any transaction which requires the sanc¬ 
tion of the Deputy Commissioner under the Act, and the instrument is not 
accompanied by a certified copy of the order, giving such sanction ; the 
instrument shall not be registered. 

2. To apply the rules properly registering officers must acquaint 
themselves with the meaning of the term ‘agricultural tribes as used in 
the Act. The Punjab Government has by notification decided what persons 
are members of agricultural tribes and how those tribes are grouped in each 
district. In each district all the tribes in the same group form, to all intents 
and purposes, one society between the members of which alienations are 
not restricted by the Act. A member of a separate group is debarred from 
giving land to, or receiving land from a member of another group of agri¬ 
cultural tribes, except as provided in the Act. 

Nor are alienations by persons who are not members of agricultural 
tribes restricted by the Act, (except in one instance mentioned below). 

3. Therefore when a deed of permanent alienation of land is present¬ 
ed to a registering officer his first business is to consider who the alienee is. 
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If the alienor is not a member of an agricultural tribe the deed may 
be registered without attention to the question of who the aliener is. 

4 When an instrument of permanental ienation of land is presented, 
if the alienor is a member of an agricultural tribe, then the registering officer 
should ascertain who the alienee is. 

If the alienee is a member of one of the agricultural tribes in the same 
group in the same district as the alienor, the instrument may be registered 
without question. 

If the alienee is not such a person the Deputy Commissioners sanc¬ 
tion to the transfer is required, and if no copy of such order is produced, the 
document should be returned unendorsed under Rule 1, with instructions that 
a copy of the Deputy Commissioner’s order of sanction is required, and that 
the instrument can only be admitted to registration when this defect has 
been supplied and it has been presented again under Rule 2. 

5. When a mortgage-deed is presented it is necessary to ascertain who 
the alienor is. If he is not a member of an agricultural tribe the deed can 
be registered without question even although it contains a condition intended 
to operate by way of conditional sale, for, although such condition would 
be void under section 10 of the Act, the deed in other respects would not 
be necessarily invalid. 

If the alienor is a member of an agricultural tribe, then, if the alienee 
is also a member of one of the agricultural tribes in the same group in the 
same district as the alienor, the deed may be registered without question. 

But if the alienor is a member and the alienee is not a member of an 
agricultural tribe in the same group then the deed should be returned 
under Rule 1, unless it is drawn up in one or other of the following 
forms :— 

(a) in the form of a usufructuary mortgage, by which the mortgagor 
delivers possession of the land to the mortgagee, and authorises him to 
retain such possession and to receive the rents and profits of the land in 
lieu of interest and towards payment of the principal, on condition that 
after the expiry of the term agreed on, or (if no term is agreed on, or if the 
term agreed on exceeds twenty years) after the expiry of twenty years, the 
land shall be re-delivered to the mortgagor; or 

(b) in the form of a mortgage without possession, subject to the 
condition that, if the mortgagor fails to pay principal and interest accord¬ 
ing to his contract, the mortgagee may apply to the Deputy Commissioner 
to place him in possession for such term, not exceeding twenty years, as 
the Deputy Commissioner may consider to be equitable, the mortgage to 
be treated as a usufructuary mortgage for the term of the mortgagee’s 
possession and for such sum as may be due to the mortgagee on account 
of the balance of principal due and of interest due not exceeding the 
amount claimable as simple interest at such rate and for such period as the 
Deputy Commissioner thinks reasonable ; or 
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(c) in the form of a written usufructuary mortgage by which the 
mortgagor recognises the mortgagee as a landlord and himself remains in 
cultivating occupancy of the laud as a tenant, subject to the payment of 
rent at such rate as may be agreed upon not exceeding sixteen annas per 
rupee pf the amount of the land revenue in addition to the amount of the 
land revenue of the tenancy, and the rates and cesses chargeable thereon, 
and for such term as may be agreed on, the mortgagor having no right to 
alienate his right of cultivating occupancy and the mortgagee having ho 
right to eject the mortgagor unless on the grounds mentioned in section 39 
of the Punjab Tenancy Act, 18o7. 


When a mortgage-deed is returned owing to its not being drawn up 
in one or other of the above forms, it may be accepted for registration if 
presented again in amended form under Rule 2. 

5-A. In accepting or refusing documents purporting merely to 
enhance the mortgage-debt, registering officers should be guided by the 
following rule issued by the Financial Commissioner in paragraph 29 of 
Standing Crder 1 . 


In the case of mortgages executed before the passing of the Act, a 
subsequent increase in the mortgage-debt should not ordinarily be treated 
as causing a new mortgage to which sections 6-9 of the Act would apply, 
even though a new deed is executed. If, however, the new deed expressly 
declares that the old mortgage is cancelled or if it contains conditions 
substantially different from those contained in the old mortgage-deed or 
raises the aggregate mortgage-money to a figure in excess of the value of 
the land, and the Deputy Commissioner thinks it equitable to use the power 
conferred on him by section 9 (l) of the Act he is at liberty to do so, but 
unless the old deed has been cancelled, the Deputy Commissioner has no 
power to touch it and can only revise the new mortgage. 

6 , When an instrument purporting to alienate or charge produce of 
land is presented it is necessary to ascertain who the alienor is. If he is 
a member of an agricultural tribe, then, if the deed purports to alienate or 
charge the produce for more than one year, the Deputy Commissioner’s 
sanction to the alienation is required, and if no copy of such order or sanc¬ 
tion is produced, the deed should be returned under Rule 1 with instruc¬ 
tions that a copy of the Deputy Commissioner's order of sanction is requir¬ 
ed before it can be admitted to registration under Rule 2 . 

7, An instrument of lease or farm made by a member of an agri¬ 
cultural tribe should not be refused admissible to registration merely be¬ 
cause the term of years prescribed in section 11 of the Act is exceeded in 
the conditions of the instrument, as the instrument in other respects would 
not be necessarily invalid. 

8 , If when an instrument is returned for amendment under Rule 1, 
it is entirely re-written and re-executed so as to form a fresh document 
which conforms to the forni prescribed by the Act, such fresh document 
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may, of course, be admitted to registration under rule 2, just as if it were 
the original document amended. 

9. (a) Delay in registering a document occasioned by the necessity 

of obtaining any order of a Deputy Commissioner under the Punjab Aliena¬ 
tion of Land Act, 1900, should, in the absence of any reason to the contrary, 
be held by the registering officer to be a delay due to urgent necessity 
within the meaning, and for the purposes of, sections 25 and 34 of the 
Indian Registration Act, 1908, and in such cases Sub-Registrars should 
take the orders of Registrars accordingly. 

ib) If any delay occasioned by the necessity of obtaining an order 
of a Deputy Commissioner under the Punjab Alienation of Land Act, 1900, 
is not due to any default on the part of the person desiring registration, 
the Registrar in directing the registration of the document should, whether 
he is acting under section 25 or section 34 of the Indian Registration Act, 
1908, require payment of only a nominal fine. It is obvious that the fine 
or additional fine should be as nominal as possible, and an order for the 
payment of an amount of even only one anna in excess of the proper regis¬ 
tration fee would satisfy the rule as to fines or additional fines, made under 
section 69 of the Indian Registration Act, 1908, to meet cases of this 
kind. 

10. (a) It is necessary to add that ‘ permanent alienation ’ means 

sales, exchanges, gifts, wills and grants of occupancy rights. 

( b) Also that ‘ land means land which is not occupied as the site 
of any building in a town or village, and is occupied or let for agricultural 
purposes or for purposes subservient to agriculture or for pasture, and 
includes— 

(a) the sites of buildings and other structures on such land ; 

(b) a share in the profits of an estate or holding ; 

(c) any dues or any fixed percentage of the land revenue payable by 
an inferior land owner to a superior land-owner, 

(d) a right to receive rent; 

(«) any right to water enjoyed by the owner or occupier of land as 
such ; 

(/) any occupancy right. 

Provisions as to registration of documents are not retrospective. 

Registration is merely an act allowing a document to be admitted in 
evidence and has nothing to do with the execution of the document which 
takes effect from the date of execution and not of registration It follows 
that the provisions of section 17 of the Land Alienation Act, forbidding the 
registration of a document which records a transaction which requires the 
sanction of the Deputy Commissioner unless a certified copy of his sanction¬ 
ing order is produced, only apply to instruments executed after the 8th 
June 1901—the date when the Act came into force (1). 

1. A. 1. R. 1929 Lain 409= 1161. C. 811 = 90 P. L. R. 808=11 L. L. T. 251. 
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Suit to enforce registration of a mortgage-deed under section 77, 
Registration Act, is not a suit on a mortgage for purposes of section 
9 (3) of the Punjab Alienation of Land Act. 

The Registrar having refused to register a mortgage-deed on the 
ground that it contravened the provisions of the Punjab Alienation of Land 
Act, 1900, the plaintiff brought a suit under section 77 of the Indian 
Registration Act, to enforce the registration of the mortgage-deed, but the 
suit was dismissed by the trial court. The plaintiff thereupon appealed to 
the High Court, and the learned Judges of that court upheld the decree of 
the first court on the ground that “ as the deed is in contravention of the 
provisions of the Alienation Act, the Registrar’s order refusing to register 
it was perfectly correct”. It was then urged before their Lordships by 
plaintiff’s counsel that “ the Civil Court should have referred the case to the 
Deputy Commissioner under the provisions of section 9, sub-section (3) of 
the Alienation Act. The second part of the sub-section in question which 
the counsel says applies is : *if a suit is instituted in any Civil Court on a 
mortgage to which sub-section (1) or sub-section (2) applies, the court shall 
refer the case to the Deputy Commissioner with a.view to the exercise of 
the powers conferred by the sub-section applying thereto . In an opinion 
it cannot be said that the present suit has been instituted on a mortgage. 
'^his expression means, a suit instituted to enforce some of the terms of 
the mortgage, whereas the present suit has been instituted merely to enforce 
registration of mortgage-deed. Sub-section (3) of section 9 is, therefore, 
inapplicable and we dismiss the appeal (l). 

Certified copy of Deputy Commissioner s order sanctioning saL 
not forthcoming—sale-deed cannot be registered legal obstacle. 

T, a Jat of the Lyallpur District, promised to sell his land situated in 
the Lyallpur District to plaintiff, a Jat of the Hoshiarpur District, and an 
agreement containing the stipulations as to execution and registration of the 
sale-deed provided that if there was any legal obstacle neither party would 
be entitled to any damages on breach of the contract Defendant refused to 
execute the sale-deed by the prescribed date and consequently the plaintiff 
instituted a suit for specific performance of the contract and possession of 
the land. Sanction of the Deputy Commissioner to the sale was not obtain¬ 
ed till after the institution of the suit. The Lower Court dismissed the. 
suit on the ground that, on the 21st February 1914, nor on the date of the 
institution of the suit, was the plaintiff a member of a agricultural tribe in 
the Lyallpur District, that he could not, therefore, purchase the land without 
the sanction of the Deputy Commissioner, which sanction was obtained only 
during the pendency of the suit and that there being a legal obstacle to the 
registration of the document, the stipulation between the parties absolved 
the defendant from his obligation under the agreement. The plaintiff 
appealed to the Chief Court. Held , that under section 17 (2) an instrument 


1. 1 Lah. L. J, 212. 
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which gives effect to a transaction requiring the sanction of the Deputy 
Commissioner shail not be admitted to registration until a certified copy of 
the order granting such sanction is produced to the officer empowered to 
register the instrument ; consequently that such sanction not having been 
obtained by the date specified for the completion of the sale-deed the contract 
could be put an end to and the plaintiff had no cause of action for a suit for 
damages. “That during the pendency of the suit he (plaintiff) applied on 
the 8th of April, for sanction and obtained it the next day obviously affords 
no jurisdiction for reviving the vinculum jurist which had already dissolved 
with impunity. The plaiptifi had no actionable claim either on the day in 
question, or on the day when he instituted the suit, and the improvement 
in his position pendente lite cannot have the effect of depriving the defen¬ 
dant of the option conferred upon him by the very contract, upon which 
the plaintiff rests his claim’’ (l). 

Further advance on security of mortgaged-land on some condi¬ 
tions is not new mortgage—Transfer of Property Act (1882), sections 
58 and 100. 


The essence of a mortgage is a “ transfer of an interest ” in immov¬ 
able property. A document which gives immovable property as a security 
for the satisfaction of a debt, without transferring any interest in the 
property, merely constitutes a charge on the property and is not a 
mortgage (2). 

Where a mortgagor, having already mortgaged his lands with posses¬ 
sion to the mortgagee in 1874, takes a further advance from him in 1925 on 
the security of the land already mortgaged on the same conditions as the 
original mortgage, such a transaction does not amount to a fresh alienation 
of an interest in the land, and consequently the provisions of the Punjab 
Alienation of Land Act are not attracted. But if the new transaction 
purports to cancel the earlier one, or contains conditions substantially differ¬ 
ent from those contained in the original mortgage, or an additional area of 
land is included in the security, the old mortgage is at an end, and a new 
and wholly different relationship between the parties is created, to which 
6 ex necessitate rei ’’ the provisions of the Punjab Alienation of Land Act 
will be attracted. Similarly, if the new transaction raises the aggregate 
mortgage-money to a figure in excess of the value of the land, it will really 
be a sale, though ostensibly given the form of a mere advance on the old 
security. In each case, therefore, the court has to determine the nature of 
the transaction, and if it finds that in reality and substance it is a new 
mortgage or a sale, the transaction will be within the mischief of the Act 
and the court will refuse to enforce it. Where, however, the new transaction 


1. Pal Singh v Thakur Singhs 120 P. R. 1916=38 I. C. 15. 

2 . Sher Singh v. Day a Rcim = A. I. R. 1932 Lah. 465 [F.B.] =33 P. L. R. 847 
■= 139 I. c. 49 ; See also 2 Lah. 202 = A. I JR. 1921 Lah 136= 88 P. L R. 1921-62 I. C 
789. 
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is alleged to be really a sale, the onus is on the person alleging this to prove 
his assertions (1 ). 

18 . ( 1 ) Where, by reason of any transaction which under 
Record-of-rights this Act requires the sanction of a Deputy 
Sind annual record. Commissioner, a person claims to have acquired 
a right the acquisition whereof he is bound to report under 
section 34 of the Punjab Land Revenue Act, 1887, such per¬ 
son shall, in making his report, state whether the sanction 
required has been obtained or not, and his right so acquired 
shall not be entered in the record-of-rights or in any annual 
record until he produces such evidence of the order by which 
such sanction is given as may be required by any rules made 
under this Act. 

(2) No right claimed by reason of any transaction or 
condition which is declared by this Act to be null and void 
shall be entered in the record-of-rights or in any annual 
record. 


NOTES. 

Analogous Law. 

Section 20 of the Central Provinces Land Alienation Act, 1916, which 
is as follows :— 

“ 20. (1) When, by reason of any transaction which under this Act, 

requires the sanction of a Deputy Commissioner, a person claims to have 
acquired a right the acquisition whereof he is bound to report under sec¬ 
tion 126 of tiie Central Provinces Land Revenue Act, 1881, such person 
shall, in making such report state whether the sanction required has been 
obtained or not, and his right so acquired shall not be entered in the 
record-of-rights or in any paper or register maintained under section 125 
of the Central Provinces Land Revenue Act, 1881, until he produces such 
evidence of the order by which such sanction is given as may be required 
by any rule made under this Act. 

11 (2) No right claimed by reason of any transaction or condition which 
is declared by this Act to be null and void, shall be entered in the record- 
of-rights or in any paper or register maintained under section 125 of the 
Central Provinces Land Revenue Act, 1881. 1 

Section 18 of the Bundelkhand Alienation of Land Act, 1903, which 
runs as follows :— 

“ 18. (l) When, by reason of any transaction which under this Act 

requires the sanction of a Collector, a person claims to have acquired a right, 


1. A. I. K 1982 Lab. 4G5 [F.BJ ; Case-law referred. 
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the requisition whereof he is bound to report under section 34 of the North- 
Western Provinces and Oudh Land Revenue Act, 1901, such person shall, in 
making his report, state whether the sanction required has been obtained or 
not, and his right so acquired shall not be entered in the record-of-rights or 
in any annual register until he produces such evidence of the order by which 
such sanction is given as may be required by any rules made under this 
Act.” 


Meaning and scope of section 18. 

Section 18 of the Act relates to making of entries in record-of-rights 
and annual record in respect of those transactions which under this Act 
require the sanction of a Deputy Commissioner aud in respect of those 
rights which are claimed by reason of any transaction or condition which is 
declared by this Act to be null and void. 

As regards the transactions which under this Act require the sanction 
of a Deputy Commissioner, sub-section (l) above lays down that * where, by 
reason of any transaction which under this Act requires the sanction of a 
Deputy Commissioner, a person claims to have acquired a right the acquisi¬ 
tion whereof he is bound to report under section 34 of the Punjab Land 
Revenue Act, 1887, such person shall, in making his report, state whether 
the sanction required has been obtained or not, and his right so acquired 
shall not be entered in the record-of-rights or in any annual record until he 
produces such evidence of the order by which such sanction given as may 
be required, by any rule made under this Act. These transactions are : 

(1) Permanent alienation of land requiring the sanction of a Deputy 
Commissioner under section 3(2). 

(2) Alienation of, or charges on, produce of land effected by a member 
of an agricultural tribe for more than one year. 

As regards the rights which are claimed by reason of any trans¬ 
action or condition which is declared by this Act to be null and void, sub¬ 
section (2) prescribes that no such right shall be entered in the record- 
of-rights or in any annual record. 

The transactions and conditions rendered null and void by the Act 


are 

(i) In mortgages made under section 6, any condition not permitted 
by or under this Act [Vide section 8 (2)]. 

(ii) In mortgages made after the commencement of this Act, any 
condition intended to operate by way of conditional sale ! Vide section 10j. 

Section 34 of the Punjab Land Revenue Act, 1887, runs as follows '. 

Section 34, Pun- “ 34. (l) Any person acquiring, by inheritance, pur- 

jab Land ’ Rev- chase, mortgage, gift or otherwise, any right in .an 

emte Act, ; X887. es t a te as a land-owner, assignee of land revenue or 

te nant having a right of occupancy, shall report his acquisition of the i 4 -hi 
to t he pahvari of the estate. 
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“ (2) If the person acquiring the right is a minor or otherwise dis¬ 
qualified, his guardian or other person having charge of his property shall 
make the report to the patwari. 

“(3) The patwari. shall enter in his register of mutations every report 

made to him under sub-section (l) or sub-section ( 2 ) and shall also make 
an entry therein respecting the acquisition of any such right as aforesaid 
which he has reason to believe to have taken place, and of which a report 

should have been made to him under one or other of those sub-sections 
and has not been so made. 

“( 4 ) a Revenue Officer shall from time to time inquire into the 
correctness of all entries in the register of mutations and into all such 
acquisitions as aforesaid coming to his knowledge of which, undet the 
foregoing sub-sections, report should have been made to the patwari and 
entry made in that register, and shall in each case make such order as he 
thinks fit with respect to the entry in the annual record-of-right acquired. 

“ (5) Such an entry shall be made by the insertion in that record of 
a description of the right acquired and by the omission from that record 
of any entry in any record previously prepared which! by reason of the 
acquisition has ceased to be correct. 

Sub section (1). 

Sub-section (l) of section 18 enacts that a person, making a report 
under section 34 of the Punjab Land Revenue Act, with respect to the 
acquisition of a right requiring the sanction of a Deputy Commissioner, 
must— 

(i) state whether the sanction of a Deputy Commissioner has been 
obtained or not; and 

(it) if the sanction has been obtained, produce such evidence of the 
order, granting the sanction as is required by the rules. 

If sanction has not been obtained, the entry in the record-of-rigbts 
or annual record shall not be made. If sanction has been obtained but 
the evidence of order granting the sanction has not been produced, the 
entry shall not be made until such evidence is produced. 

The following instructions* have been issued in connection with those 
temporary transfers which are permitted on certain 
conditions by the Punjab Alienation of Land Act: 

(l) In the matter of a temporary alienation, where the 
alienor is a member of an agricultural tribe, and the 
alienee is not, it is necessary that the Revenue Officer 
should know what the terms of the contract are. Accord¬ 
ingly, where there is a written deed and where the alienor is a member 
of an agricultural tribe and the alienee is not, the pahvari must note 
briefly the terms of the deed as to possession, period, rent, interest, 

* Para. 7-23, Punjab Land Records. Mammal (Director of Land Record’s Circular 
No 9, dated 20th November, 1903. 


Patwari's 
duties in the 
matter of tem¬ 
porary aliena¬ 
tions, including 
mortgages, farms 
and leases. 
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redemption etc., and the attesting officer must satisfy himself of the correct¬ 
ness of these entries. These notes are in addition to those required by 
paragraph 7’16 supra (of the Punjab Land Records Manual ). 

(2) Where there is no written deed, the patwari should note the 
terms agreed to by the parties or, when they do not agree, he should record 
the terms alleged by each. The attesting officer will then proceed to 
pass suitable orders on the mutation. If the provisions of the Act are 
not contravened by the terms of the contract, he will direct mutation. 
Otherwise he will refuse mutation. 

Rules framed by the Provincial Government to give effect to 
the provisions of section I 8 of the Punjab Alienation of Land Act* 
1900. 

See the Punjab Alienation of Land Rules, 1937, issued under Punjab 
Gazetie Notification No. 1355-R (s), dated the 3rd August, 1937—under 
section 25 of the Act. 

Treatment of mutations of alienations which contravene the 
provisions of the Punjab Alienation of Land Act. 

(Chapter 7, Land Records Manual.) 

7-22. I. The Punjab Alienation of Land Act, 1900, permits 
free transfers between members of the same notified 
agricultural tribe or of tribe in the same group in the 
same district. The provisions of the Act, therefore, come into operation, if— 

’ (a) it is asserted or there is any other reason to believe that the 
alienor is a member of a notified agricultural tribe; and 


(fe) it is asserted or there is any other reason to believe that the 
alienee is not a member of the same notified tribe or of a tribe jn the same 
group and in the same district as the alienor. 

The Act is not concerned with alienations by a person who is not a 
member of a notified agricultural tribe, the only exception being mortgages 
\ybfch contain a condition intended to operate by way of a conditional sale. 
Such mortgages are void under section 10 of the Act, even if the alienor 
is not a member of a notified agricultural tribe. 

II. If fi\e patwari making an entry in the register of mutations 
Duty of the under sub section {3) of section 34 of the Land Revenue 
Patwari Act has reason to believe that the transaction contravenes 

any of the provisions of the Alienation of Land Act, he shall make a note 
of all the relevant facts in the report column of the said register. 

Section 18 (1) of the Act prescribes that, where, by reason of any 
transaction that under this Act requires the sanction of a Deputy 
Commissioner, a person claims to have acquired a right which he is bound 
to report under section 34 of the Punjab Land Revenue Act, 1887, such 
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persoh shall, when making his report, state whether the required sanction 
has been obtained or not. The patwari should in all doubtful cases warn 
accordingly the person making the report 

III. Every Revenue Officer conducting an enquiry under sub- 
Duties of the Re- section (4) of section 34 of the Land Revenue Act, shall 
venue Officer. examine every transaction into which he has to inquire 

under the provisions of that sub-section whether a note has been made by 
the patwari under the preceding paragraph or not, in order to make certain 
that no right which would be invalid under the provisions of the Act is 
entered in the jamabandi* 

IV* In dealing with a mutation relating to the acquisition of a right 
claimed by reason of any transaction or condition which 
is declared by the Act to be null and void, the Revenue 
Officer should bear in mind the provisions of sub¬ 
section (2) of section 18 of the Alienation of Land Act, 
which prohibits the making of such entries in the 
jamabaudi . Where, however, a particular condition 
in a mortgage-deed contravenes any provision of the 
Act, it is the condition only and not the whole mortgage 
that can be treated as void (56 P. R. 1918 and I. L. R. 13 Lah, 508). 

V. (1) No Revenue Officer of a rank lower than that of an 
Treatment of mu- Assistant Collector of the first grade shall make an order 
directing a fresh entry in t he jamabandi relating to any 
transaction, including a gift alleged to be; for a religious 
or charitable purpose, if the transaction purports— 

{a) to create rights in land for a period of more than twenty 
The Punjab Alie- years, or 


Treatment of mu¬ 
tations relating to 
the acquisition of 
a right claimed by 
reason of any tran¬ 
saction or condi¬ 
tion which is de¬ 
clared by tire Act 
to be null and 
void. 


rations of aliena¬ 
tions which con¬ 
travene the provi¬ 
sions of the Act 


nation of Land 
Rules, 1937. 

(6). to create rights in land already under lease, farm or mortgage 

Doubtful cases to when the total period of the alienation would amount 
be transferred to j , 

an Assistant Col- to more than twenty years, or 

lector of the first 

grade. 

(c) to alienate or charge the produce of land for more than one 
year, if— 

(а) it is asserted or there is any other reason to believe that the 
alienor is a member or an agricultural tribe ; and 

(б) it is asserted or there is any other reason to believe that the 
alienee is not a member of the same notified tribe or group of tribes as 
the alienor. 

(2) In every such case, if the officer conducting the enquiry is not 
himself an Assistant Collector of the first grade and if he considers that 
a fresh entry should be made in the j amabandi, he shall refer the case 
to an Assistant Collector of the first grade for disposal, together with the 
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statements of the parties, a report of any facts that he may have been 
able to-ascertain, and his recommendations thereon. 

(3) If the Revenue Officer is himself an Assistant Collector of the 
first grade, or if the case is transferred to him under sub-rule (2), he shall 
proceed to dispose of it in the manner prescribed by the following rules* 

VI. (l) If the transaction is one in respect of which the Deputy 

Procedure where Commissioner has passed a final order tinder sections 

orders have ah 3, 9 } 14 or 15 of the Act, and if a certified copy of the 
ready been passed , , , , J 

by the Deputy order is produced, the Assistant Collector shall, to the 
Commissioner. extent necessary, enquire into the facts of the trans¬ 
action and the rights of the parties, with due regard to the provisions of 
section 5 ot the Act, which provides that when a Deputy Commissioner 
sanctions a permanent alienation of laud, his order shall not be taken to 
decide or affect any question of title or any question relating to any re¬ 
versionary right. 

(2) If the Assistant Collector decides that a fresh entry should be 
niade in the janiabavdi he shall direct that it be made with due regard to 
the Deputy Commissioner's order, the conditions, if any, imposed by the 
Deputy Commissioner under section 14 of the Act being recorded in the 
columft of remarks. 

(3) If the transaction is one of temporary alienation, the fresh entry 
shall state the date on which the period of the alienation is to expire. 

VII. (l) If no final order as specified in paragraph 6 (l) above has 

Procedure when been Passed by the Deputy Commissioner, the Assis- 

orders of the tant Collector shall, if he is of the opinion that a fresh 

Deputy Com miss- ■ ' , . . ■ 

ioner have not yet entry should be made in the jatnabandi refer the case 

been obtained. to the Deputy Commissioner by means of a separate 

self-contained report for such orders as the Deputy Commissioner may 
deem necessary to pass for carrying into effect the purposes of the Act ; 
and the Deputy Commissioner’s orders on such a reference shall include 
a decision on the question whether in regard to the transaction in question 
the alienor is to be deemed a member of an agricultural tribe and whether 
the alienee is to be deemed a member of the same notified tribe, or group 
of tribes as the alienor. 

(2) The Assistant Collector shall, on receiving the Deputy Commiss¬ 
ioner s order in response to his reference, or otherwise, proceed in the 
manner prescribed in paragraph 6 above. 


VIII. If no final order as specified in paragraph 6 (1) above has been 
passed by the Deputy Commissioner, and the Assistant Collector does 
not consider it necessary to make the reference, he should ordinarily ad¬ 
journ the proceedings for a rea$onable period to enable the parties to make 
any lawful application to the Deputy Commissioner for exercising the 
said powers. 
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Cancellation 

transactions. 


Every final order passed by the Assistant Collector under para- 

, , graph 6 or 7 shall be reported to the Deputy Commis- 

Final orders to , , ,, 

be reported to the sioner as soon as possible after 3t has been passed whether 

Deputy Commis* the case has already been referred to the Deputy 

sioner. J 

Commissioner or not. 

X. (l) When the parties agree to cancel the transaction in respect 

of of which an entry has been made by the patwari in 

the register of mutations under subjection (3) of section 
34 of the Land Revenue Act, any Revenue Officer may, at any stage, 
terminate the proceedings without reference to any other authority, al¬ 
though this may otherwise be required by the foregoing rules. 

(2) If the case has already been referred to the Deputy Commis¬ 
sioner under paragraph 7 (1), the Assistant Collector shall make a supple¬ 
mentary report accordingly, and may thereafter terminate the proceedings 
without awaiting further orders. 

7 . 24 Action may be required in the case of members of agri¬ 
cultural tribes, who, on conversion to Muhammadan¬ 
ism, have been shown in the records under another 
name. For example, in the Delhi district, Mussatman Tagas were shown 
as Sheikhs , a tribe not notified as agricultural in that district. Non-Muslim 
Sheikhs belonging to a tribe notified as agricultural do not lose their agri¬ 
cultural status simply by their change of religion, and the Muhammadan 
part of such an agricultural tribe should be entered in the records as Tagee 
(Mussulman)—to take the same example—in every case and treated as 
members of a notified agricultural tribe. The necessary alteration of the 
records should be made by a mutation order, which should be sanctioned 
by the Deputy Commissioner himself and which, if convenient, should 
be one for each village concerned. 

7 . 30 . When an entry has been incorporated in the jamahattdi a 
mutation should not be entered up'or sanctioned for the 
< ? pr " purpose of correcting it, except to correct a clerical 
error (where this cannot be done by a Sard betdar) or 
in consequence of a patent fact. The party aggrieved 
by such an entry must seek his remedy by suit (L. L. T. 1934, page 2.) 

This does not apply where any of the provisions of the Punjab 
Alienation of Land Act, 1903, is found to have been contravened An entry 
in the jantabandi should be corrected in such a case after reviewing the 
orders passed on the mutation concerned. 

7 47 , The following instructions are intended to enable a Deputy 

Commissioner to determine the cases in which he can 
exercise the authority given him by section 13 of the 
Alienation of Land Act of his own motion, to eject a 
mortgagee, lessee or farmer in possession after the 
expiry of the term for which he is entitled to hold under 
his mortgage, lease or farm under sections 6, 11 or 12 
or the Act:— 


Mutation of f 
rection not to be 
made. 


Notes in the re¬ 
marks column with 
regard to transfers 
to which conditions 
are attached by the 
Punjab Alienation 
of Land Act. 
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{a) In the case of a mortgage, lease or farm effected with possession 
after June 8th, 1901, by a member of an agricultural tribe, to a person 
who is not a member of an agricultural tribe, the patwari shall enter in 
the remarks column pf the jamabandi a note stating the date of the 
commencement and, except in case of a mortgage under section 6 (c), the 
date of expiry of .the term of possession. 

(b) These remarks .also will be carried from one jamabandi to another 
during the currency of the mortgage, lease or farm. 

7. 48. If mutation has been refused under paragraph 7. 22 (6) supra , 
because a transfer contravenes the provisions of the 
Punjab Alienation of Land Act, the name of the trans* 
feree must not appear in any column of the jamabandi 
unless he himself cultivates the land, when his name 
will appear as a tenant-at-will in the cultivation column 
and the rent column will be left blank If the trans¬ 
feror cultivates, and makes at each harvest a payment 
in cash or kind to the transferee, this payment must not be shosvn as rent 
in column 9 of the jamabandi, and the entry in column 6 will be khudkasht. 

19. Subject to the provisions of this Act, the provisions 
of Chapter II of the Punjab Land Revenue 
certa^i'""provisions Act, 1887, shall in so far as they are appli- 
KevenueAct b 1887 1 cable, apply to the proceedings of Revenue 
Officers under this Act. 

NOTES 


Treatment of the 
transferee after 
refusal of the 
mutation 'on ac¬ 
count of the con¬ 
travention of the 
provisions of the 
Punjab Alienation 
of Land Act. 


Analogous Law. 

Section 22 of the Central Provinces Land Alienation Act, 1916, 
which is as follows :-r- 

“ Subject to the provisions of this Act, the provisions of Chapters II 
of the Central Provinces Land Revenue Act, 1881, shalL in'so far as they are 
applicable, apply* to the proceedings of Revenue Officers under this Act. 

Section 20 of the Bundelkhand Land Alienation Act, 1903, which is 
to the following effect— 

“ Subject to the provisions pf this Act, the provisions of Chapters 
II, IX and X of the North Western Provinces and Oudh Land Revenue 
Act, 1901, shall, in so far as they are applicable, apply to the proceedings 
of Revenue Officers under this Act.” 


Meaning and scope of section 19 

Section 19 of the Act lays down that ‘ subject to the provisions of the 
Punjab Alienation of Land Act, the provisions of Chapter II of the Punjab 
Land Revenue Act, .1887, sh<dI in so far as they are. applicable, apply to 
the proceedings of Revenue Officers under this Act.’ It is thus clear that 
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"iheprovisions of Chapter II of the Punjab Land' E^fetme Act, 1887, are 

applicable only (a) “subject to the provisions of tWe E'^ftb Alienation of 
Land Act,” and (6) “ in so far as they are applicable . For instance, in 
view of section 20 of the Punjab Alienation of Laud Act, section IS of the 
Punjab Land Revenue Act, 1887, which has reference to Fegal practitioners 
is not applicable to the proceedings under the former Abb < > 

For facility of reference, the relevant sectiohs of the Punjab Land 
Revenue Act, 1887, are reproduced below : 

Sections 13-22 of the Punjab Land Revenue act, 1887. 
appeal, review and revision. 

Section 13.— Save as otherwise provided by this Act, an sha11 

lie from an original or appellate order of a Revenue 
Appeals. Officer as follows, namely : - 

(tt) to the Collector when the order is made by an Assistant Collector 

pf either grade ; 

(b) to the Commissioner when the order is made by a Collector } 

(c) to the Financial Commissioner when the order i$ made by* a 

Commissioner : 

Provided that— 

(*) when an original order is confirmed on first appeal, a further 
appeal shall not lie ; 

(it) when any such order is modified or reversed on appeal by the 
Collector, the order made by Commissioner on further appeal, 
if any, to him, shall be final. 

Sectio’i 14 .—Save as otherwise provided by this Act, the period of 
Limitation for limitation for an appeal under the last foregoing section 
appeals. shall run from the date of the order appealed against, and 

shall be as follows, that is to say— 

(«) when the appeal lies to the Collector—thirty days ; 

(ft) when the appeal lies to the Commissioner sixty days ; 

(c) when the appeal lies to the Financial Commissioner—ninety cjays. 
Section 15 (/) ? — A Revenue Officer may, either of his owp motion 
Review by Rev- or on the application of any party interested, review, and 
enu Officers. on so reviewing modify, reverse or confirm, any order 

passed by himself or by any of his predecessors in office : 

Provided as follows :— 

,, a Commissioner or Collector thinks it necessary to review 
any order which he has not himself passed and when a Revenue 
Officer of a class below that of Collector proposes to review any 
order, whether passed by himself or by any of his predecessors in 
office, he shall first obtain the sanction of the Revenue Officer to 
whose control he is immediately subject; 
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(b) :an application for review of an order shall not be entertained 
unless it is made; within ninety days .from the passing of the 

order,,or unless the applicant satisfies the Revenue Officer that 
he had sufficient cause for not making the application within that 
period ; i; .. 

(c) an order shall not be modified dr reversed unless reasonable 

notice has been given to the parties affected thereby to appear and 
be heard in support of the order ; 

(d) an order against which an appeal has been preferred shall not be 

reviewed. 

(2) For the purposes of this section, the Collector shall be deemed to 
be the successor in office of any Revenue Officer of a lower class, who has 
left the district or has ceased to exercise powers as a Revenue Officer, and 
t0 whom there is no successor in office. 

(3) An appeal shall not lie from an order refusing to review or con¬ 
firming on review a previous order* 

Section 16 (l)—-The Financial Commissioner may at any time cat! 
Power to call for, for the record of any case pending before, or disposed 

examine and revise j , a Revenue Officer sub-ordinate to him., 
proceedings ot J 

Revenue Officers • ; 

(2) A Commissioner or Collector may call for the record of any 
case pending, before, or disposed of by any Revenue Officer under his 
control. 

(3) If in any case in which a Commissioner or Collector has called 
for a record, he is of opinion that the proceedings taken or order made 
should be modified or reversed, he shall report the case, with his opinion 
thereon, for the, orders of the Financial Commissioner. 

(4) The Financial Commissioner may in any case called for by 
himself under sub-section (l) or reported to him under subjection (3) pass 
such order as he thinks fit : 

Provided that he shall not under this section pass an order reversing 
or modifying any proceedings or order of a subordinate Revenue Officer 
and affecting any question of right between private persons without giving 
those persons an opportunity of being heard. 

PROCEDURE. P i 


Section 77. (1) The Provincial Government may make rules con¬ 
sistent with this Act, for regulating the procedure of 

Power to -make Revenue Officers under this Act, in cases in which a 
TU ICS 3tS vO , * • « , 1 « * , 

cedure. procedure is npt prescribed by this Act. 

(2) The rules may provide* among other matters, for the mode of 
enforcing orders of ejectment from, and delivery of possession of, immovable 
property, and rules providing for those, matters may confer on a Revenue 
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Officer all or any of the powers in regard to contempts, resistancb and the 
like, which a Civil Court may exercise in the execution of a decree whereby 
it has adjudged ejectment froiti,'or delivery of possession of, such property. 

(3) Subject to the rules under this section, a Revenue Officer may 
refer any cash Which he is empowered l to dispose of under this Act, to 
another Revenue Officer for investigation and -report and may decide the 
base upon the report. 

Section IS (l)~~Appearances before a Revenue Officer and appfica- , 
tions to and acts to be done before him under this Act, 

Persons by whom , > ■ , , , , . . 

appearances and may be tnade or done— 

t.e Pl ma^ S befoS by the P arties themselves, or, 

and to Revenue (6)-by theii- recognized agents or a legal pract-i 

° ffic,;ls - , i tioner; • • : 

Provided that the employment of a recognized agent or legal practi? 
tioner shall not excuse the personal attendance of a party to any proceedings 
in any case in which personal attendance is specially required by f an order 
of, the officer. .. , 

(?), For the purposes of. sub section (1), recognized agents shall be 
such persons as the Provincial ^Government may by notification declare in 
this behalf. 

(3) The fees of a legal practitioner shall not be allowed as costs in 
any proceedings before a Revenue Officer under this Act, unless that officer 
considers for reasons to be recorded by him in writing that the fees should 
be allowed. 

Section 79 (1)—A Revenue Officer may summon any person whose ' 

Power of Rev- attendance he considers necessary for the purpose of any 
enue Officer to , . , ' _ 

summon persons. business before him as a Revenue Officer. 

(2) A person $,o summoned shall be bound to appear at the time and; 
place mentioned in the summons in person, or, if the summons so allows 
by his recognized agent or a legal practitioner. 

(3) The person attending in obedience to the summons shall be 
bound to state the truth upon any matter respecting which he is examined, 
or makes statements, and to produce such documents and other things 
relatiqg to any such matter as the Revenue Officer may require. 

Section 20 ,(l) — A summons issued by a Revenue Officer shall, if 

Mode of service practicable, be served (a) personally on the person to 
ot su ; mnlons ' whom it is addressed, or failing him,on (6) his recognized 

agent, or (c) any adult male member of his family usually residing with 
him. 

(2). If service cannot be so made, or if acceptance of service so 
made, is refused, the summons may be served by posting a copy thereof at 
the usual or last known place of residence of the person to whom it is 
addressed, or if that person does not reside in the district in which the 
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Revenue Officer is employed, and,,the case to 


which the summons relates 


has reference to ffind in .that 


U*s ..district, then by posting a copy of the 

summons on some, conspicuous place in or near the estate wherein the land 
is situate. .,, . T , ^ ; •; 

(3) If the summons relates to a case in which persons having the 

same interest are so numerous that personal service on all of them is not 

reasonably practicable, it mav. if the Revenue Officer so Erects, be served 
by delivery of copy thereof to such of those persons as the Revenue 
Officer nominates ip this behalf and by proclamation of the contents thereo 
for the information of the other persons interested 

(4) A summons may, if the Revenue Officer so directs, be served on 
the person named therein, either m addition to, hr in substitution or, 

any other mode of service by forwarding the summons bv post in a letter 

addressed to the person and registered under Part U ' 1 1 e nt ,an 

Office Act, XIV of 1886. f ^ .c.c' ■ : ^ 

; <-) When a suVhmons is so forwarded in a letter and it is proved 

that the letter was properly addressed and duly posted and registered, the 

Revemie Officer may presome-that the summons was served at the time 
when the letter would be delivered in the ordinary course o pos . 


Section 21 —A notice, order or proclamation, or copy of any 


such 


Mode > of' service , 


document, issued by a 


Revenue Officer for service 


UUbUtiicui) -J 

bii any bersoh shall be served in the manner provided in 

proclahiatioh' 6r or in the last foregoing section for the service of a 
copy thereof. 


in 

summons 


>;» m\ 


it: J 


‘Section 22 — When a proclamation relating to any land is issued by 
... , a Revenue O&cer it shall, in addition to any other mode 
procuration^ of publication which may be prescribed in any provision 

of’thffi'Act, be made by beat of drum or other customary method, »rd the 
posting of a copy thereof bn a conspicuous place in or near the land to 
which it relates. 

Sanction granted by Deputy Commissioner under section 3 can 
be revoked by Financial Commissioner. 

Sub-section (8) added to section 2 of the Punjab Alienation of Land 
Act 1900, by the Punjab Alienation of Land (Second Amendment) Act, 
1938 (Punjab Act No. X of 1938), section 3, states that ‘Deputy l.ommis- 
ffioner shall be deemed to be a Revenue Officer within the meaning of 
sections 19, 20 and 21 of this Act’. Necessity for adding this sub-section 
has already been explained on page 38 and may be referred to. 

In Atalawa Mai v- Punjab Provincial Government (1), on July 18, 
19 34, Inder, defendant , a member of ah agricultural tribe, obtained sanction 


A. I. R. 1939 I,ah. 526 = Second Appeal No. ill 61 1939. 









application of land revenue act 


of the Deputy Commissioner under secfiop 3 of the Punjab Alienation of 
Land Act for sale of his land in favour of the plaintiff, Malawa Mali a 
member of apon-agricultural tribe, and the sale-deed was accordingly exe¬ 
cuted. and registered. Subsequently, the Financial Commissioner, Punjab 
purporting to act in the exercise of his revisional jurisdiction under the Act, 
cancelled the sale 1 he plaintiff thereupon instituted a suit for a. declaration 
to the effect that the plaintiff was the lawful owner of the land and that, 
order of the Financial Commissioner cancelling the sale was illegal and 
inoperative. The suit was resisted by the Punjab Government which 
was impleaded as a party to the suit and contended that the Financial 
Commissioner bad power to cancel the sanction given by the Deputy Com¬ 
missioner. The Lower Courts dismissed the plaintiff's suit and the plaintiff 
preferred a second appeal to the High Court. 

On behalf of the plaintiff-appellant, it was contended that the sane-, 
tion given by the Deputy Commissioner under section 3 of the Punjab 
Alienation of Land Act is final, and Financial Commissioner or any other 
authority has no power to set it aside and discharge the title of the alienee 
after sanction is once given. Both the courts below relied on the provi¬ 
sions of sections 19 and 23 of the Act in support of their decision, but it 
was urged in the High Court on behalf of the plaintiff -that the sections 
did not show that the Financial Commissioner had any such revisionary' 
power as was claimed for him. > ' 

Held, that the Deputy Commissioner and the higher officers, who 
have been empowered to act under the Punjab Alienation of Land Act, 
must be looked upon as “Revenue Officers”, within the meaning of section 6, 
Punjab Land Revenue Act. It follows that his proceedings will be sub¬ 
ject to the provisions in Chapter 2, Punjab Land Revenue Act, relating 
to appeal or revision by higher Revenue Officers. Hence the order of 
the Deputy Commissioner graining sanction under section 3 cannot be 
deemed to be final, merely because revocation of sanction by higher au¬ 
thorities would involve upsetting of titles and consequent inconvenience 
and uncertainty 1 and the Financial Commissioner or any other authority 
has power to set it aside. 

Held also, that although the Financial Commissioner has power to. 
revoke the sanction granted by the Deputy Commissioner he cannot Cancel 
the sale. HiS order cancelling sale is, therefore, ultra vires. 

In view of the addition of sub-section (8) to section 2 of the Punjab 
Alienation of Land Act, 1900, by the Punjab Alienation of Land (Second 
Amendment) Act, 1938, it is finally decided now that a Deputy Commis¬ 
sioner is to be deemed a Revenue Officer within the meaning of sec- 
don 19 of the Act. 


See also notes on pages 80 and 87. 

An order of a Deputy Commissioner granting or refusing sanction to 
a permanent alienation of land under section 3 ^3) of the Punjab Alienation 
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ofTLand Act, is not final, but is open to appeal and revision as pro¬ 
vided by the provisions of Chapter II of the Punjab Land Revenue Act, 
1887. * f The effect of section 19 of the Alienation Act, is that such an 
order is, like other orders of Revenue Officers, subject to appeal and revi- 
sion, as laid down in Chapter II of the Punjab Land Revenue Act, Such 
an order may, therefore, be cancelled by the Financial Comtfiisstoner in 
the exercise of his revisional jurisdiction under section 16 (4) of the Pun¬ 
jab L&nd Revenue Act” (l). 

In exercising his powers of revision under the Act, the Financial 
Commissioner will bear in mind the principle that the law aideth the 
vigilant, and not him that sleepeth on his right (2). Where ap application 
to set asi^e sanction to sell land granted by the Deputy Commissioner 
has been made after a long delay and no reason for this delay is forth¬ 
coming, the Financial Commissioner will not interfere in revision with the 
order granting sancHon (3). 

Qi4er of the Deputy Commissioner at whose instance appeal 
able. | ., K) ■ . „. • • ■ 

Kee notes on pages SI and 82 ,. 

Limitation for appeal, review and revision. 

The time limited for appeals is under section 14 of the Punjab Land 
Revenue Act, 1887 strictly limited. So also, except for sufficient cause 
being shown, is the time within which a review can be entertained [Sec¬ 
tion 15 (t) (b) of the Land Revenue Act], though'[there is 1 no time limit 

within’which a Revenue Officer niay review an order of his own motion. 

: > - ■- . ■ • :. f 

No limitation is fixed for; the exercise by the Financial Commis¬ 
sioner of his power of revision. It has, however, been ruled in Chandra 
Prakasfi y^ Lakshmi Naraiii ( 4), that though no period of limitation is 
prescribed for a revision petition, t|ie Financial Commissioner will refuse 
to interfere when it is made after the period assigned for an appeal* unless 
for reasons which would justify extending the period of limitation- It 
is to be expected that the applicant will use due diligence and unless a 
special cause is shown this court will not admit an application for .revision 
after ti?e {peripd of 90 days fixed for an appeal (5). I n Sajjad Hussain 
Khan v. Zargham Hussain (6) it has been held that where a revision is 
filed more than 90 clays after the Lower Court’s order it may be dismissed 
in litnittf , though it is open, to the Financial Commissioner to admit the 
petition presented after such delay* 



Ham Karan Das v. Sardara --4 P. K. 1908 (Rev.) =7 P. W.- R. Ip0.8 (Rey.). 
Malik Mohammad Din v. Gijan Singh - (1935) 14 L. L. T. 20. 

38 P. L. JR. 812. ’ 

U932) 31 L. L. T, 15. f , 

Jagir Ghainf v. Gulab - (1932) 11 L* L- T. 16. 

(1931) 10 L. L. T. 37. 
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See also remarks of the learned Financial Commissioner in Subhan 
Alt v. Jahan Khan, (l) In Fakeer v Baba Naraingir (2)' the Financial 
Commissioner was held competent to exercise his powers of revision after 
the lapse of such a long interval as three years and some months. 

See also notes on pages 72 to 74, 78, and 90 of Author's Commen¬ 
tary on the Punjab Land Revenue Act, 1887. ■ ■ 

It was observed in Bhero Das v. Mona (3) Under section 19 of 
the Alienation Act 1 , it ttia* be that the order of the Deputy Commissioner 
refusing to interfere under section 9 *2} of' the Act, is open to appeal, 
review and revision. The time limited for appeals is, under section 14 
of the Punjab Land Revenue Act, 18b7, strictly limited So also, except 
for sufficient cause being shown, is the time within which a review can be 
entertained [section 15.(1) (6) of the Land Revenue Act]; but under section 
16(1) of that Act, the Financial Commissioner can at any time revise 
the Deputy Commissioner’s order. Possibly these provisions are appli¬ 
cable.. to. orders passed by the Deputy Commissioner undej: sec¬ 

tion 9 (2) of the Alienation Act. ” 

Appeals and revisions in certain cases specially provided for 
in the Punjab Alienation of Land Act. 

See sections 3-C, 13-B, 13-C and 13-D of the Act. 

Section 9 (2) of the Punjab Alienation of Land Act, 1900- 
proceedings by Deputy Commissioner whether “ judicial proceed- 
in g s ’ —penalty for making false statement before Naib-Tahsildar. 

See notes on page 182, 

20. • No legal practitioner shall appear on behalf of any 
Appearance of party interested in any proceeding before a 
torbidden, 1 Revenue Officer under this Act: 

The term “ legal practitioner 7 includes a 
mukhtar. 

NOTES 


Explanation, 


Analogous Law. 

Section 23 of the C. P. Land Alienation Act, 1916—“No legal 
practitioner shall appear on behalf of any party interested in any proceeding 
before a Revenue Officer under this Act. 

Section 21 of the Bundelkhand Alienation of Land Act, 1903— 

“ No legal practitioner shall appear on behalf of any party interested 
in any proceeding before a Revenue Officer under this Act.”_^ ;t . 

I. '(1433) 12 L I- T. 59. 

J. 2 p. K. 1889 (Rev ). ’ 

v. 3 , p. r. 1912 = 153 P. L. R. 1912=88 P, W. R. 1912= 14 1. C. 783. 
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Appearance of legal practitioners forbidden. 

Section 20 of the Act lays down that * no legal' practitioner shall 
appear on behalf of any party interested in any proceeding before a Revenue 
Officer under this Act. ’ Sub-section (8) added to section 2 of the Act 
by section 3 of the Punjab Alienation of Land (Second Amendment; 
Act, 1938, declares that a “ Deputy Commissioner shall be deemed to be 
a Revenue Officer within the meaning ot section 20 of Act, and shall 
include any officer specially appointed by the Provincial Government to 
perform the duties of. a Deputy Commissioner for the, purpose? of sub¬ 
sections (2)- and (3) of. section 4, section 13-Ay section },3.-B and s^ctiop 
13-C of this Act. ’* 

According to section 4 (16) of the Pun jab Tenancy Act, 1887, and 
section 3 (l 3) of the Punjab Land Revenue Act, 1887, ‘legal practitioner 
means any legal practitioner within the meaning of the Legal Practitioners 
Act, 1879, except a mukhtar. This definition is applicable to the Punjab 
Alienation of Land Act, 1900. also—section 2 (2) of the Act. . The 
explanation added to section 20 of this Act, therefore, definitely states that 
the term legal practitioner includes a mukhtar, so that a mukhtar also 
cannot appear on behalf of any party interested in any proceeding before 
a Revenue Officer under this Act. [ Recognized agents, however, do not 
seem to be forbidden to appear. 

Reasons for exclusion of legal practitioners from appearance are 
obvious. f< By this clause we propose to direct tbit no legal practitioner 
shall appear on behalf of parties interested in proceedings under the Act. 
The object of the Act is to confer discretionary powers upon Revenue 
Officers for the protection of a certain class of landowners, and we think 
that the reasons for and against the exercise of such powers may be 
adequately stated by the parties without the assistance of professional 
lawyers ” (l). 

21. (1) A Civil Court shall not have jurisdiction in 

jurisdicti n ■' an y matter which the Local Government or a 

Civil Court ex- Revenue Officer is empowered by this Act 
eluded. r 

to dispose of. 

(2) No Civil Court shall take cognizance of the manner 
in which the Local Government or any Revenue Officer 
exercises any power vested in it or in him by or under this 
Act. 

NOTES 

Analogous Law. 

Section 24 of the Central Provinces Land Alienation Act, 1916, 

1. Vide the Report of the Select Committee on the Punjab Alienation of Land Bill, 
1900 — See GaZettc# of India, 1900, Part. V. page 93. 


ij ! ab alienation of land Act 
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24. (ij 4 Civil Court shall not have jurisdiction in any matter, 
wliich the Chief Copimissiorver ora Revenue Officer is empowered by this 
Act to dispose of. . .. 

(2) No Civil Court shall take cognizance of the manner in which 
the Chief Commissioner or any Revenue Officer exercises any power vested: 
in him by or under this Act- 


Section 22 of the Bundelkhand Alienation of'Land Act, T903 

22. (1) A Civil Court shall not have jurisdiction in any matter 

ydiich the Local Government or a Revenue Officer is empowered by this’ 
Act to dispose of. . 

(2) No Civil Court shall take cognizance of the manner in which 
the Local Government or any Revenue Officer exercises any power vested 
in it or in him by or under this Act. 

Jurisdiction of Civil Court excluded—meaning arid scope of sec¬ 
tion 21. 

Section 21 of the Punjab Alienation of Land Act, 1900, is a repro¬ 
duction of sub-section (l) of section 158.of the Punjab Land Revenue Act, 
1887 , and excludes the jurisdiction of a Civil Court in any matter which 
the Provincial Government or a Revenue Officer is empowered by the 
Punjab Alienation of Land Act to dispose of. It further lays down that 
no Civil Court shall take cognizance of the manner in which the Provin ¬ 
cial Government or any Revenue Officer exercises any power vested in it. 
or in him by or under this Act. 

Sub-section (l) above seems to be redundant in the presence of sub¬ 
section (2) of thife section. In view of sub-section (2), a person dissatisfied 
with the mode of tbe exercise of their powers by the Revenue Officers 
or the Provincial Government, cannot file a suit for a declaration or a suit 
requiring the Revenue Officer or the Provincial Government, to exercise 
their powers in a certain manner. 

Which authority is to decide whether a certain matter is such as 
only the Provincial Government or a Revenue Officer is empowered to 
dispose of under this Act? In this connection it was observed in tbe 
Statement of Objects and Reasons on the Punjab Pre-emption bill * 
u As regards questions connected with the Alienation Act, the law gives 
the Revenue Officer exclusive power to do certain specified acts, such 
as the grant or refusal of sanction in certain alienations, the modification 
of certain forms of mortgages and so forth ; but it does not take away 
from the Civil Courts the authority to decide whether a case in which 
such powers are exercised is or is not a case in which the Revenue 
Officer is invested by the law with an exclusive exercise of such powers. 

Where in respect of a sale of agriculturist land by an agriculturist in 
favour of a non-agriculturist sanctioned by the Deputy Commissioner 
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under section 3 of the Punjab Alienation of Land Act, it was contended 
before the Chief Court that ‘the Deputy Commissioner did not make proper 
enquiry as required by section 3 (3) of the Alienation Act, the learned 
Judges observed—“We cannot go into this, for section 21 (2) of the same 
Act debars all Civil Courts from taking cognizance of the manner in which 
the Deputy Commissioner exercises bis powers under the Act ” (l). 


Sub-section (8), as added by section 3 of the Punjab Alienation of 
Land (Second Amendment) Act, 1938, (Act X of 1938), to section 2 of 
the Act, states that a Deputy Commissioner shall be deemed to be a Rev¬ 
enue Officer within the meaning of section 21 of the Act. Previously it 
was nowhere mentioned in the Act that a Deputy Commissioner would 
be deemed to be a Revenue Officer within the meaning of this section, so 
that strictly speaking this section was not applicable to the proceedings 
taken by the Deputy Commissioner under this Act. This has been recti¬ 
fied now by the addition of sub-section (8) to section 2 of the Act. 

See also notes on pages 33 and 39* 

Section 21 of the Act must be interpreted strictly. 

Section 9 of the Code of Civil Procedure provides that * the Courts 
(Civil) shall (subject to the provisions herein contained) have jurisdiction 
to try all suits of a civil nature excepting suits of which cognizance is 
either expressly or impliedly barred* v The Civil Courts have thus plenary 
jurisdiction in all matters mentioned in section 9 of the Code of Civil 
Procedure, and their jurisdiction in any particular matter cannot be regard¬ 
ed as ousted unless the Legislature has in unmistakable language taken 
away that jurisdiction (2). The broad general principle is that jurisdiction 
of Civil Courts is only ousted by this section in regard to such cases only 
as are clearly actually covered by the precise terms of one or other oi the 
clauses of this section (3). It is a well-established doctrine that a statute 
interfering with the established state of law must receive a strict cons¬ 
truction, and when the language is doubtful, the courts should lean against 
an ouster of the jurisdiction of the ordinary tribunals (4) “ 

Gift of land for bona fide religious or charitable purpose— 
bona fide whether to be decided by a Civil Court or by the Deputy 
Commissioner. 

The proviso to sub-section (2) of section 3 of the Act lays down 
that sanction of the Deputy Commissioner shall not be necessary in the 
case of a gift made in good faith for a religious or charitable purpose 


1. Ganger. Ram v. Raja item = 124 P. R. 1916=35 I. C. 229= 53 P. W. E. 1916; 
See also 68 1. 0. 700. 

2. See 76 P. R. 1909 [F. B.] = 140 P. L, R. 1909=2 I. 0. 984. 

3. See 33 P. R. 1908 [P. B.] = 171 P. L. R. 1908=83 P. W. R. 1908. 

4. AliMohd* v. I. E. 1928 Lab. 121 [F. R.]=9 Lab. 604 = 29 

P. L. R. 396; See also A. I. It. 1985 Lab. 613 = 37 P. L R. 103=150 I, C. 29. 
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inter vivos or by wili. The question arises which authority is 
to decide whether a transaction in issue is a gift made in good faith for 
a religious or charitable purpose. 

In Deputy Commissi otter , Kcttigrct v. Thakar Ram Copal Mandtr { 1), 
it was held that section 3 of the Act does hot provide that if a gift is 
made in good faith for a religious or charitable purpose, then the Deputy 
Commissioner shall sanction the same ; on the other hand, it debars the 
jurisdiction of the Deputy Commissioner to considei the question of sanc¬ 
tion in the case of a gift made in good faith for a religious or charitable 
purpose. Therefore section 21 of the Act does not oust the jurisdiction 
of the Civil Courts to decide whether the gift is made in good faith for 
a religious or charitable purpose 

On the other hand rules 5 and 7 of the Punjab Alienation of Land 
Rules framed under section 25 of the Act ( , see page 7/ and tinder sec¬ 
tion 25 infra), seem to indicate that it is for the Deputy Commissioner 
finally to decide whether in respect of a transaction in the nature of a gift 
his sanction is necessary or not, or in other words whether the transac¬ 
tion is really a gift made in good faith for a religious or charitable 
purpose. It is true that the procedure laid down in rules 5 and 7 of the 
Punjab Alienation of Land Rules referred to above, relates only to giving 
effect to tfiese transactions in the records-of-rights and it may be argued 
that although the order of the Deputy Commissioner on this point may 
exclude the jurisdiction of the Civil Courts so far as the question of 
making on entry in the Jamabandi is concerned, it cannot be held to ex¬ 
clude the jurisdiction of the Civil Courts to decide whether a transaction 
is a gift made in good faith for a religious or charitable purpose. This 
argument appears to have some force. 

Para. 30 of Financial Commissioner's Standing Order No. 1 clearly 
states that in this connection no Civil Court has jurisdiction in the matter 
referred to above (See pages 76 and 77). Instructions laid down in the 
Standing Orders of the Financial Commissioners are, however, only execu¬ 
tive instructions for the guidance of Revenue Officers and have not in 
themselves the force of law. 

In these, circumstances the point in issue is difficult to decide. It 
seems that the attention of the Hon’ble judge deciding the case 
referred to above (A. I. R. 1936 Lah. 129) was not drawn to 
para. 30 of Financial Commissioners* Standing Order No* 1, as no 
reference is made to that para, in the judgment. Sub-section (l) of sec¬ 
tion 21 of the Act lays down 'that a Civil Court shall not have jurisdic¬ 
tion in any matter which the Provincial Government or a Revenue Officer 
is empowered by this Act to dispose of . A, a member of an agricultural 
tribe transfers by gift made in good faith for a religious purpose some 
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1. A. I. R. 1936 Lah. 129= 161 I. C- 67“?. 
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portion of Iiis land to his family priest B, a non-agriculturist, A thinks 
that as the transaction is a gift made in good faith for a religious purpose; 
sanction of the Deputy Commissioner is not nefcesSary under section 3 of 
the Act and he does not apply for any such sanction- A mutation is entered 
by' the patwari to give effect to this transaction in the Jatnabandi. 
Rule 5 of the Land Revenue Rules provides that no Revenue Officer ot 
a rank lower than that of an Assistant Collector of the first grade shall 
.make an order directing a fresh entry in the Jamakandi relating to this 
transaction. Under rule 7 of the said rules the Assistant Collector of the 
first grade will refer the case to the Deputy Commissioner who will pass 
final order- He may accept the transaction as a bona fide gift fora reli¬ 
gions purpose, in which case mutation will be sanctioned. He may reject 
it on the ground that the transaction is really a sale in the guise of a 
gift, and in that case mutation will be disallowed. There appears to be 
no legal bar under the Act or the rules framed thereunder for A or B 
to go°to a Civil Court for a declaration that the transaction in question 
is in fact a gift made in good faith for a religious or charitable purpose 
and there appears to be no reason why it Should not be accepted as such 
by the Deputy Commissioner when there is a decree of a competent Court 
to that effect. On the other side it may be asserted that A and B may 
collude and get a decree from a Civil Court in their favour while the trans¬ 
action in fact may only be a sale, and thus defeat the purpose of this 
Act From this point of view, the matter should perhaps more equitably 
be left to the Deputy Commissioner to decide. It is hoped some authori¬ 
tative pronouncement' 'on'the''subject will be forthcoming soon. It will 
insolve the interpretation of Rule 7 of the Land Alienation Rules referred 
to above, 

Civil Courts have no jurisdiction to deal with the terms offered 
to the mortgagee by the Deputy Commissioner under section 9 (2). 

The Civil Courts have no jurisdiction to deal with the terms offered 
under Motion 9, sub-section (2) to the mortgagee by the Deputy Commis, 
signer. “ A particular mortgagee may consider that the farm (of the mort¬ 
gaged land) offered to him is not an adequate remedy, but that is a matter 

upon which the Civil Courts have no authority to deal ” (l). 

The Civil Courts have no power at all to convert a mortgage by way 
of conditional sale into a mortgage prescribed by section 6 (l) (a) of the 
Alienation Act, this being a matter left entirely to the Revenue Autho¬ 
rities (2). It was observed in, this case ‘ The first Court held that plaintiff 
was not entitled to take possession as full owner because reference to the 

Deputy Commissioner under section 9 (3) of the Alienation Act, had not 


~. i . Dula 'Singh v. Dial Single 22 P. R. 1910= 208 P. L- R. 1910=29 

p. W.:R. 1910 ' " _ 

o. Gtyped Dan v. 'JAtri Sv gh =88 P- P- «09=67 V. L. It, 1910=197 I>. W. R. 

1909 = 31. C. 619. 







Sen made- It thereupon, proceeded to hold that the plaintiff was at the 
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most entitled either to have the condition of conditional sale struck out 
or to get possession as mortgagee under section 6(1) (a) of the Act, for 
20 years. He,therefore, gave plaintiff a decree for possession of the land* 
as mortgagee for 20 years This was a truly remarkable decision. What¬ 
ever powers may he given to a Deputy Commissioner under section 9’(2) 
of the Act; I know of no provision of law which enables a Civil Court 
to interfere, suo nlotu with mortgages of the kind now in question in such 
a manner as to usurp powers given by the Legislature to the Reveftue 
Authorities, and to convert a mortgage by way. of conditional sale (against 
the wishes of the mortgageelinto a mortgage of the kind prescribed by 

section 6 (l) (a) of the Act. But curiously enough this extraordinary 
decision was upheld by the Divisional Judge .. ..... The courts beldw 

arrogated to themselves the powers conferred bv the Legislature only on 

the revenue authorities. 

4 mortgage by conditional sale was executed by a , Kaijil favour 
P’s ancestors before t^e commencement of the Alienation Act. , On tputar 
tion by a Revenue Officer, the mortgagee gav^ his* consent to the erasure 
of the sale clause from the deed upon which the , Deputy Commissioner 
struck out the said clause. Plaintiffs ignoring the erasure of the clause 
issued later the usual notice of foreclosure and upon the expiry of the year 
of grace brought a suit for possession . as vendees- Held, that the mort¬ 
gagor not being a member of an agricultural tribe the clausq relating to 

conditional sale did not come within the purview of section 9 (2) of the Act 
under which the Deputy Commissioner purported to act and that the 
latter’s action was Hltravires. “ Upon the admission of the pleader for 
the respondent (mortgagor) we grant the plaintiffs (mortgagees) a d^clai 
ratory decree to the effect that the cancellation (by the Deputy Commis¬ 
sioner) of the conditional sale clause was ultra Vires atid that the clause 
shall be deemed to be part of the mortgage transaction ”<1). 

Decision of Revenue Authorities as to the tribe to which a person 
belongs is now conclusive and bindihg—decree of a Civil' Court not 
binding in this respect. 

See notes under section 4 oh pages 115 to 12‘4 where this subject 
has been fully discussed. , 

Benin Vi transactions—a transaction held to be benajni Jby a 
Deputy Commissioner under section 13-A of the Act—Can a suit 
be brought for a declaration in a Civil Court that the transaction is 
not benatni ? . ■ < 


Sub-section (1) of section 13-A of the Act states that when a sale, 
exchange, gift, will, mortgage; lease or farm purports to be made either 


before or after the commencement of the Fun jab Alienation of Land 


1 , Salty- Ham v. Clihaju — 4G P- R- 1917 = 113 P, \V. R- 1917—41 I. 0 222- 
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(Second Amendment) Act, 1938, by a member of an agricultural tribe to 
a member of the same agricultural tribe or of the tribe in the same group, but 
the effect of the transaction is to pass the beneficial interest to a person who 
is not a member of the same tribe ot of a tribe in the same group the transac¬ 
tion shall be void for all purposes, and the alienor shall be entitled to posses¬ 
sion of the land so alienated, notwithstanding the fact that he may have him¬ 
self intended to evade the provisions of this Act. Sub-section (2) of the same 
further lays down that if the Deputy Commissioner either of his own 
motion or on the application of alienor, is satisfied after making such 
enquiries as may be prescribed from the [parties concerned, and recording 
evidence, that an alienation is void under the provisions of the preceding 
sub-section he shall by order in writing, afterjfrecording his reasons eject 
any person in occupation of the land under such sale, exchange, gift, will, 
mortgage, lease or farm'and place the alienor in possession. 


Rule 7 (5) of the Punjab Alienation of Land Rules, 1939, framed 
under section 25 of the Act, to give effect to the provisions of the 
Punjab Alienation of Land (Second Amendment) Act, 1938 and other 
Amending Acts {see under section 25), prescribes that * after recording 
whatever evidence may be led by tne alienor, the alienee and the informant, 
if any, and after examining such other oral or documentary evidence as he 
may consider necessary, the Deputy Commissioner shall decide whether the 
alienation is void under section 13~A of the Act „ 

From this it is evident that a Deputy Commissioner alone is 
empowered to decide whether a transaction in issue fs void under section 
13* A of the Act, and consequently under section 21 of the Act jurisdiction 
of the Civi Court would be barred to declare that a certain transaction is 
void or not for the purposes of this section. It may be argued that 
section 13-A was added only in 1938 by the Punjab Alienation of Land 
(Second Amendment) Act, 1938 (X of 1938) while section 21 existed from 
the very commencement of the Punjab Alienation of Land Act, 1900, and 
as it has not specifically been mentioned anywhere in the Act that 
section 21 applies to a matter decided under section 13-A, jurisdiction of the 
Civil Courts is not barred from entertaining this matter. But this argument 
does not appear to have much force in face of the fact that section 13-A 
now forms part of the parent Act and in view of section 1 of the Act, 
section 21 of the Act governs section 13-A of the Act also- This is what 
is clear also from the intention of the Legislature while enacting 
section 13-A. In this connection see notes on pages 226 to 244. 


Civil suit maintainable for declaring liability of land belonging 
to member of an agricultural tribe, to attachment in execution of a 
decree. 

No suit lies in a Civil Court for a declaration that land belonging to a 
member of an agricultural tribe is liable to be sold in execution of a decree 
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against him, but the decree-holder is entitled to sue for a declaration that 
such land is liable to attachment and to be thereafter dealt with as 
provided in section 326, Civil Procedure Code (now corresponding to 
section 72 of the Code of 1908) (l). 

21-A. (1) Notwithstanding anything contained in the 

Code of Civil Procedure or in any other Act 
for the time being in force, every Civil Court 
which passes a decree or order involving (1) 
the permanent alienation of his land by a 
member of an agricultural tribe, or (2) the mortgage by a 
member of an agricultural tribe, ot of a tribe in the same 
group, shall send to the Deputy Commissioner a copy of such 
decree or order. 


Sl 


Civil Court to 
send copy of dec¬ 
ree or order to 
Deputy Commis¬ 
sioner. 



(2) When it appears to the Deputy Commissioner that 

any Civil Court, has, either before or after the 
taken 0 ” by the date when this section comes into operation 
passed a decree or order contrary to any of the 
or order passed nrov ; s j ons G f this Act, the Deputy Commis- 

contrary to Act, t r . . . r , 

sioner may apply for the revision of such 
decree or order to the court, if any, to which an appeal would 
lie from such decree or order or in which an appeal could 
have been instituted at the time when the decree or order 
was passed, or in any other case to the High Couit. And 
when the court finds that such decree or order is contrary 
to any of the provisions of this Act it shall alter it so to 
make it consistent with this Act. Such application sh.dl 
be made within two months of the date upon which the 
Deputy Commissioner is informed of such decree or order. 

(3) When any such appellate Court passed an order 
rejecting such application the Deputy Commissioner may, 
within two months after the date upon which he is informed 
of such order, apply to the High Court for revision thereof. 

(4) Every Civil Court which passed an order or any 
application made under this section shall forthwith send a 
copy thereof to the Deputy Commissioner. 

~1. Badar Din v. Bura Mal= 4 P. R. 1908=17 P. L- R. 1908 (Sup.). 

* Section 21-A was inserted by the Punjab Alienation o£ Land Amendment Act, 
1$07 (Punjab Act 1 Of 1907), section 9. 
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(5) Stamp shall be required-upon such application, 
and the provisions of the Code of Civil Procedure as regards 
appeals shall apply so far as may he to the procedure of the 
court on receipt of such application : 

Provided that no appearance' by or on behalf of the 
Deputy Commissioner shall be deemed necessary lor the 
disposal of the application. 

NOTES. 

Analogous Law. 

Section 19 of the Central Provinces Land Alienation Act, 1916 runs 
as follows ' 

(!) When a Civil Court passes a decree against a member of an 
aboriginal tribe on a mortgage made before the commencement of this Act, 
not being a mortgage with a condition intended to operate by way of 
conditional sale and such decree would, but for the provisions of section 16, 
be executed by sale of land, the court shall transfer the execution of the 
decree to the Deputy Commissioner, w T ho shall refer the decree-holder in 
full satisfaction of his decree, a mortgage in form (a) or form ( b ) of section 6, 
subsection (1), for such period not exceeding twenty years as the Deputy 
Commissioner considers reasonable. 

(2) The mortgage specified in sub-section (l) shall be executed by the 
Deputy Commissioner on behalf of the mortgagor* 

Section 25 of the Central Provinces Land Alienation Act, 1916— 

25. (1) Notwithstanding anything contained in the Code of Civil 

Procedure, 1908, or in any other Act for the time being in force, every Civil 
Court which passes a decree or order involving the permanent alienation, 
mortgage or lease by a member of an aboriginal tribe of his land shall send 
to the Deputy Commissioner a copy of such decree or order. 

(2) When it appears to the Deputy Commissioner that any Civil 
Court has, after the commencement of this Act, passed a decree or order 
contrary to any of the provisions thereof, the Deputy Commissioner may, 
within two months of the date upon which he is informed of such decree 
or order, apply for the revision of such decree or order to the court, if any, 
to which an appeal would lie from such decree or order, or in any other 
case to the Court of the Judicial Commissioner and if the court finds that 
such decree or order is contrary to any of the provisions of this Act, it shall 
alter it so as to make it consistent .with this Act. 

(3) When any such appellate court passes an order rejecting such 
application, the Deputy Commissioner may, within two months after the 

date upon which he is informed of such order, apply to the Court of the 
Judicial Commissioner for revision thereof. 


MINIS 
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(4) Every Civil Court which passes an order on any application, made 
under this section shall forthwith send a copy thereof to the Deputy 
Commissioner. 

(5) No stamp shall be required upon such application and the 
provisions of the Code of Civil Procedure, 1908, as regards appeals shall 
apply so far as may be, to the procedure of the court on receipt of such 
application : 

Provided that no appearance by or on behalf of the Deputy 
Commissioner shall be deemed necessary for the disposal of the application. 

Section 21 A of the Act—object, meaning and scope. 

This section has been added by section 9 of the Punjab Alienation of 
Land Amendment Act, 1907 (Punjab Act I of 1907) and follows section 27 
of the Punjab Pre-emption Act of 1905 {see now section 29 of the Punjab 
Pre-emption Act of 1913). It enables a Deputy Commissioner to take 
action in respect of a decree or order of a Civil Court which appears to him 
to be contrary to the provisions of the Punjab Alienation of Land Act. 
It was observed by the Hon’ble Mr. Gordon Walker, while moving for 
leave to introduce the Amendment Bill :— 

a The last point to be noticed concerns the actioaof the Civil Courts 
in relation to the working of the Act. It has been found that in a large 
number of cases subordinate Civil Courts have passed decrees (usually 
with the consent of the parties) involving transfers of land in contravention 
of the provisions of the Act. This is a very insidious form of evasion, 
b?cause the Civil Appellate Court is seldom moved to interfere and there 
is no other means of putting the matter right. Either such cases may 
escape the notice of the Deputy Commissioner, or if they do come to his 
notice, he finds himself helpless to intervene. It is now proposed to 
provide means by which (l) the Deputy Commissioner shall be kept 
informed by the Civil Courts of all decrees which they pass involving 
transfers of land from members of agricultural tribes to money-lenders, and 
(2) he shall be in a position, apart from the wishes of either party, to move 
the superior Civil Courts to interfere. Clause 9 of the Bill has been 
framed with this object. It follows the analogy of section 27 of the 
Punjab Pre-emption Act and provides a procedure by which the Deputy 
Commissioner will be able to bring before the superior Civil Courts, with a 
view to revision, any decree of a Civil Court which appears to him to be 
contrary to the provisions of the Act ” (l). 

The opinion of the Select Committee on the Bill was to the following 
effect :— 

“It is an undoubted fact that in certain parts of the province the 
objects of the Act have been defeated in a large number of cases by 


i See Punjab Gazette , 1906, Part V, p. 80. 
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collusive proceedings in which the parties asked the Civil Court to give 
effect to a compromise which contravened the terms of the Act, and the 
Civil Court did give effect to such a compromise, because it either failed to 
detect or acquiesced in a violation of the law. It is, in our opinion, right 
that there should be a legal method of calling the attention of the superior 
courts to such violations of the law, and that the superior court should 
have powers to remedy such illegalities apart from the wishes of the parties 
who, ex-hypothesi, have consented to the passing of decrees contravening 
the law. We may further point out that similar powers have already been 
taken in section 27 of Punjab Act 11 of 1905 ” (1). 

During the course of proceedings on this Bill the Hon'ble Mr. Gordon 
Walker again observed as follows :— 


“ In introducing the Bill I referred to the circumstances which were 
considered sufficient to justify the intervention of the Deputy Commissioner 
even when he might be acting in apparent opposition to the wishes of those 
who were parties to the transaction I have had brought to my notice and 
have had to go into many cases of the class for which it is proposed to 
provide. A member of the agricultural class who is deeply involved 
with his money-lender will often under pressure agree to any terms 
that the latter may dictate. He is not really a free agent in the 
transaction. Owing to the pressure to which he is subjected he will agree 
before the Civil Court to a compromise involving the permanent alienation 
of his land, and the strength of the pressure and dread of the consequences 
are so great that he dare not himself apply to the Appellate Court for relief. 
I have myself had to deal with a large number of cases in which a Civil 
Court has, without making the reference to the Deputy Commissioner 
required by law, given effect by decree to a compromise embodying an 
agreement which admittedly contravened the provisions of the Act. In 
many of these cases the alienor (judgment-debtor) has subsequently 
petitioned the Deputy Commissioner to interfere on the ground that he 
never accepted the compromise, that he did not understand the terms, or 
that be was not acting voluntarily in accepting it. It is for cases of this 
class that we have to provide and I have no hesitation in saying that the 
intervention of the Deputy Commissioner (who is the authority responsible 
for the proper administration of the Act) in the interests of the alienof is 
fully justified by the entirely exceptional circumstances. 

‘‘An original Civil Court which passes an illegal decree may under 
warning refrain from doing so again, but that does not help the person who 
has suffered by the decree It may be strictly logical to say that a person 
who has acted so foolishly as the alienors in such cases have done must 
take the consequences. But, if the principles' of the legislation of 1900 are 
right, a point on'which I think few of those who have studied the problem 
with any sense of responsibility, or with a true appreciation of the issues at 


1. See Punjab Gazette, 1907, Part V, p. 19 
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stake, entertain any doubts, there is surely ample justification for the 
executive intervening in cases where the provisions of the Act have been 
contravened by the Civil Courts, and with a view to preventing evasions 
due to the collusion of the parties or the neglect of the Civil Courts of 
original jurisdiction. Apart from this general purpose the immediate 
object of the intervention would be to protect the alienor and his successors 

in interest from the results of his folly or helplessness ; and the form that 

the intervention takes is, I may remark, not of interference with the order 
of the Civil Court, but of application to a superior court to interfere (lk 
'x/ Section 21-A not applicable where there is genuine dispute 
between the parties or where the subject of decree is not land within 
the meaning of the Punjab Alienation of Land Act, 1900. 

' The object of section 21-A is to enable correction of decrees which 
on the face of the record infringe the provisions of the Act, and section 21-A 
WO uld not apply to a case where there is a genuine dispute between the 
parties in the subject-matter of the suit (2). 

On the death of G, a Rajput of the Hoshiarpur District, his property 
was mutated by mutual agreement half in the name of his widow, B, and 
half in the name of his three sons, who claimed to be the legitimate sons of 
the deceased by another wife, a Natni by caste, who was not a member 
of an agricultural tribe. Certain reversioners of G, having appealed to the 
Settlement Collector against the mutation, the sons were found not to be 
legitimate and the mutation was directed to be made in the name of B 
alone. The sons thereupon instituted a suit for declaration against B and 
obtained a declaration of title and legitimacy by consent against B, the 
reversioners not being made parties to the suit. Reference was made by 
the Deputy Commissioner to the Chief Court under section 21-A (2) on 
the ground that the decree of the Civil Court was contrary to the provisions 
of the Act and the relief prayed was for modification of the declaration in 
favour of the plaintiffs so as to have effect only during the life-time of B- 
Held, that a decree, which is only a declaration of title, may very well be 
contrary to the provisions of the Act, but the relief for which the Deputy 
Commissioner prayed would not make it more consistent with it. The 
existing decree being in personam against Mst. B, it would not 
enable the plaintiffs-decree-holders to hold after her death if the reversioners 
chose to institute a suit and were able to obtain a favourable finding on the 
question ot legitimacy (3). 

Where the mortgaged property was a house and not agricultural land 
and the court came to the conclusion that it was not land at the time of 


1 See Punjali Gazette, 1907, Part V, p. 85. 

2. Behan La/ v. Mohd Slier .t Co.-A. I. R 1927 Lah. 897 = 105 1.0.632= 26 
P. L E. 175. 

3 Feroze Din v Mst. Basri = 52P. R. 1916 [P B.]=35 P. L. R. 1917=82 
|. c. 446 = 72 P. w. R- 1916 = A. I. R. 1916 Lah. 1. 
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mortgage, it was held that there were rio grounds for revision (1). It was 
obsetved in this case—‘ The counsel for the petitioner has contended that 
the house is occupied for agricultural purposes or for purposes subservient 
to agriculture. There is nothing whatever to show that the mortgagor 
held any land near the house or carried on any agricultural operations at 
all. The sites of the buildings and other structures referred to in section 
*2 (3) (<?), Punjab Alienation of Land Act, are those that exist on a portion 
of land which is actually under cultivation or is let or occupied for 
agricultural purposes or for purposes subservient to agriculture. This 
definition has absolutely no application to the property with which we are 
concerned in this case. From the Khasra Girdawari papers placed on the 
record, it is clear that no part ’of this land was under cultivation from 1918 
till the date of the mortgage. It is immaterial that some time after the 
mortgage the buildings existing on this land were demolished and the site 
was brought under cultivation. “The land being assessed to land revenue 
makes no difference whatever. 

Section 21-A retrospective. 

'Where in a conditional sale suit, a decree based upon a compromise, 
for possession as owner was passed in favour of the plaintiff, who alleging 
a subsequent ouster from the land by the defendant sued again for posses¬ 
sion, the plaintiff being a non-agriculturist and defendant a member of 
an agricultural tribe ; Held{ 1), that the fact that a decree is passed in 
violation of the terms of the Punjab Alienation of Land Act, does not 
render it a nullity, unless set aside on appeal or revision. It was not a 
decree passed without jurisdiction, 

(2) but that section 9, Act I of 1907 (which added section 21-A to 
the Punjab Alienation of Land Act, 1900) provides for the Deputy Commis¬ 
sioner intervening when a decree has been passed contrary to the 
provisions of the Act, whether before or after the coining into force of the 
section ; and 

(3) consequently the best course for the Lower Court to pursue 
would be to bring the decree in the compromise suit to the notice of the 
Deputy Commissioner, 

(а) if he takes action, the course of the suit will be determined by 
any alteration made in the decree, and 

(б) if he takes no action, for the prescribed two months oyi the decree 
being brought to his notice, it must be taken as a valid decree (2). 


SUB-SECTION (1) 


Sub-section (1)—meaning and scope. 

Under sub-section (l) of section 21-A of the Act, every Civil Court 
which passes a decree or order involving (l) the permanent alienation of 

1. Deputy Commissioner of At took v. Attar Chanda A. I. R. 1985 Lab. 
901 = 160 h C. 640. 

2. Darya Ditto, v. Manna S t nyh = 60 P. R. 1909. 
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his land by a member of an agricultural tribe or (2) the mortgage by a 
member of an agricultural tribe of his land when the mortgagee is not 
a member of the same tribe or oi a tribe in the same group, is bound to 
send a copy of such decree or order to the Deputy Commissioner, notwith¬ 
standing anything contained in the Code of Civil Procedure or in any 
other Act for the time being in force. 

The Punjab Alienation of Land Amendment Act, 1907, which added 
also section 21-A to the Punjab Alienation of Land Act, 1900, came into 
force on the 9th May, 1907. Sub-section (l) above makes it obligatory 
on the part of a Civil Court to send a copy of a decree or order passed on 
or after that date in respect of a matter falling within the scope of this 
sub-section. The decree or order passed before the 9th Mav, 1907, could 
not be sent to the Deputy Commissioner but the latter has got the power 
under sub-section (2) to apply for its alienation within two months of the 
date of receiving information of the decree or order if it is contrary to 
the provisions of the Act. 

It is the duty of every Civil Court, whether original or appellate, 
which passes a decree or order mentioned in the sub-section, to send a copy 
of such decree or order. In this respect it differs from the Punjab Pre¬ 
emption Act, 1913, which required only the court to send a copy of every 
original decree granting pre-emption other than a decree granting pre¬ 
emption in respect of a building or site of a building in a town or sub¬ 
division of a town (vide section 29 of the Punjab Pre-emption Act, 1913). 

v In the case of a decree or order involving permanent alienation of 
land by a member of an agricultural tribe, a copy of such decree or order 
is to be sent by a Civil Court even though the alienee be a member of the 
same tribe or of a tribe in the same group as the alienor. 

In the case of a decree or order involving a mortgage of land by a 
member of an agricultural tribe, a copy of such decree or order is only to 
be sent when the mortgagee is not a member of the same tribe or of a tribe 
in the same group as the mortgagor. There is no restriction on the power 
of a member of an agricultural tribe to make a mortgage of his land, 
provided that the mortgagee is a member of the same tribe or of a tribe 
in the same group, except: that a condition by way of conditional sale is 
always void, but no provision for preventing an infringement of this pro¬ 
vision of the Act has been made. 

It is also to be noted that in the case of a mortgage by a member 
of an agricultural tribe, it is for the Civil Court to decide for the purposes 
of sending a copy, of a decree or order, whether the mortgagor is or is not 
a member of an agricultural tribe, and whether the mortgagee is or is not 
a member of the same tribe or of a tribe in the same group as the mort¬ 
gagor, It is possible a Civil Court may, err on this point but no safeguard 
is’provided in this section against it. k 
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Trust is not a member of an agricultural tribe unless it is notified 

A trust is not a member of an agricultural tribe unless it is notified, 
and merely because the trust is principally for the benefit of Kajputs who 
are statutory agriculturists, it cannot be said that the trust is a member of 
an agricultural tribe as notified within the district (l). 

The plaintiff in this suit was the Sanatan Dharm Raiput High 
School, Ipdaura Trust. It sued certain persons for possession of certain 
property as the mortgagee thereof, and obtained a decree for possession 
in a Civil Court on 24th March, 1931. By a petition, dated 19th June, 
1933, the Deputy Commissioner of Kangra District moved the High Court 
to set aside the order and decree of the Subordinate Judge under section 
2UA of the Act. The order passed was—“ Under section 9 (3), Punjab 

Alienation of Land Act, the Civil Court should have sent the case to the 

Deputy Commissioner before passing a decree with a view to his exercis¬ 
ing the power conferred by the sub-section applying thereto- In the 
present case the mortgage was unconditional and it is within the power 
of the Deputy Commissioner to make it a usufructuary mortgage, which 
redeems itself within auy period fixed by him up to 20 years. It may be 
that his powers are even greater, but this is not for me to decide As a 
decree for possession has been passed, I decline to set it aside in toto r 
but while accepting the petition, I modify the order of the Civil Court 
below giving possession as mortgagee to the trust to this extent that the 
period of possession must be that fixed by the Deputy Commissioner as 
he alone has jurisdiction in this respect. ’ 

SUB SECTION (2) 

Sub-section (2)—action to be taken by Deputy Commissioner 
when decree or order passed contrary to Act. 

Sub-section (2) of section 21-A of the Act lays down that when it 
appears to the Deputy Commissioner that any Civil Court has either 
before or after the date when this section comes into operation, passed a 
decree or order contrary to any of the provisions of this Act, the Deputy 
Cornniissioper may apply for the revision of such decree or order to the 
court, if any, to which an appeal would lie from such decree or order or 
in which an appeal could have been instituted at the time when the decree 
or order was passed or in any other case to the High Court. Such applica¬ 
tion is to be made within two months of the date upon which the Deputy 
Commissioner is informed of such decree or order. The court concerned 
will consider the application, and if it finds that the decree or order is 
contrary to any of the provisions of the Act, it shall alter it so as to make 
it consistent with the Act. 


1. Deputy Commissioner, Kan yea v. 
School Indaura Trust «A. I. R- 1935 Lah, 274. 


Sanatan Dharam Rajput High 
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Sub-section (3) further provides that when any such Appellate Court 
passes an order, rejecting such application, the Deputy Dommissioner 
may, within two months’after the date upon which he is informed of such 
order apply to the High Court for revision thereof. I he order of the 
High Court shall be final. 

Sub-section (2) refers to a wrong decree or order, whether passed 
before or after the date of the commencement of the Amending Act I of 
1907 (*.«., 9th May, 1907). The Civil Court was not required under the 
old law to send a copy of the decree or order passed before the coming 
into force of the Amending Act of 1907. But the Deputy Commissioner 
even in this case, within two months of the date of information of such 
decree or order, is authorized to apply for its alteration if it is contrary 
to the provisions of the Act. * 

Deputy Commissioner must apply under sub-section (2) within 
two months of the date upon which he is informed of decree or order- 
section 5, Limitation Act, does not apply—effect of non-receipt of 
copy of decree by Deputy Commissioner. 

Under section 21-A the period prescribed for moving the competent 
Civil Court (in this case the High Court) is two months from the date upon 
which the Deputy Commissioner is “ informed ” of the decree or order 

which has been passed. The provisions of that section are mandatory, 
and do not confer any power on the High Court to extend the time 
prescribed therein for making the application. Section 5, Limitation 

Act, has not been extended to local and special laws by section 29 of that 
Act fas amended in 1922) and is, therefore, inapplicable (l). 

It is the duty of the court, under section 21-A, sub-section (1) to 

send to the Deputv Commissioner as such a copy of his decree or order. 

Where a warrant for possession of the property in execution of the decree 
was sent to the Collector in the usual course and a subordinate in his 
office endorsed it to the tabsil, held, that this was not information which 
came to the knowledge of the Deputy Commissioner (2). “ ft was the 

duty of the court, under section 21-A, sub-section (l), to send to the Deputy 
Commissioner as such a copy of his decree or order, but he did not do so, 
and I have no hesitation in holding that the petitioner is within time. ” 
It was pointed out by Chevis J. in Kartara v. Bhai Arjan Singh ( 3 ) 
that the period of two months within which the Deputy Commissioner 
must move the Civil Court of appeal for revision, applies even when no 
copy of the decree or order has been sent to him by the Civil Court. lhe 
words actually used in sub-section (2) are : “ Such application shall be made 


1. ( Firm) Jlwnda Ham- Wadhawa Ham v. Allah Yar- A. I- R. 1933 

L h 2. '‘ d.C., Kamgrct v. Sanatan Dharrn Rajput High School = A, I. R. 1985 
Lah. 274. 

3. 200 P. L. R 1011 =158 P. W. R. 1911 = 111. C. 34. 
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within two months of the date upon which the Deputy Commissioner is 
informed of such decree or order ”, The question is informed by whom ? 
Reading it with sub-section (l), does it mean informed by the Civil Court 
concerned by sending a copy of a decree or order in question only, or does 
it include information from any other source ^dso ? For instance, if a 
person aggrieved against whom a decree or order has been passed brings 
it to the notice of the Deputy Commissioner by an application, is the 
Deputy Commissioner bound to take action under this sub-section within 
two months of the date of such application, even though a copy of the 
decree or order is received from the Civil Court after some time? It 
appears from the ruling cited above (A. I. R. 1935 Lah. 274) that the 
period of two months should be reckoned from the date on which the 
Deputy Commissioner sees a copy of the decree or order in question 
received from the Civil Court, though it may not. be inequitable to hold 
that when the Deputy Commissioner becomes aware of such a decree 
or order otherwise also there is no reason why he should not move in the 
matter within the prescribed period. It may be argued that without a 
copy of order or decree the Deputy Commissioner cannot know all the 
facts of the case and cannot, therefore, move in the matter rightly. This 
is, however, a matter of fact which would be applicable to each case sepa¬ 
rately on merits. 

It w r as observed in Kart nr a v. Bhat Arjan Singh (l)—“Section 
21-A does not limit information to receipt of copy of the decree from the 
Civil Court. Where the Civil Court sends a copy, no doubt, that is, 
generally the first information received by the Deputy Commissioner of 
the decree having been passed and in such cases date of receipt of copy 
of the decree is the proper date to take as the starting point of limitation. 
But when the Deputy Commissioner is otherwise informed, we must still 
take same date ; we cannot disregard the limitation period altogether. In 
the present case limitation must obviously be counted from the date ef the 
Deputy Commissioner being informed by the Revenue Assistant of what 
had occurred. ” 

When the Collector has knowledge of the decree otherwise, it is not 
nece«=sarv for him to have actually seen it before taking action under section 
21*A (2). The knowledge in such cases need not be acquired in any par¬ 
ticular way e.g by seeing the original decree (2). 

In Deputy Commissioner , Mianwali v. Amir Khan (3) it has been 
held that, for an application for revision under section 21-A- (2) of the 
Punjab Alienation of Land Act, it is not from the date on which the 


1 . Ibid ; See also Behan Lai v. Mohd Sher & Co., = A. I R. .1927 Lah. 897= 105 
0. 632—26 P. L. R. 175. 

2. Collector of Jhelum v. Fctzal Din —A. I. R. 1980 Lah, 362. 

3. . AI L R. 1937 Lah. 112. 
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Deputy Commissioner makes up his mind that the order is illegal that the 
time is to count but from the date on which the order is brought to his 
notice, 

A Civil Court in execution of decree passed an order directing that 
the land of a member of an agricultural tribe should be leased for 56 years 
and referred the case to the Collector for necessary actipn. The Collector 
was of opinion that no lease for a period exceeding 20 years was permissible 
in view of the Punjab Alienation of Land Act, and referred back the case to 
that court. The Civil Court confirmed its previous order and directed that 
lease for a term of 56 years should be executed. The Collector made a 
a reference to the High Court under section 21*A in his capacity as Deputy 
Commissioner. A preliminary objection was raised that the reference was 
barred by time. Held, that the reference to the High Court was admittedly 
within the time from the latter date (l,\ 

Section 14, Indian Limitation Act, 1908—applicability— 
Deputy Commissioner without taking proper care filing proceedings 
in wrong court—the case does not fall under section 14 and no 
extension of time can be granted 

Section 14, Limitation Act, 1908, has been made applicable to special 
and local laws by section 92 of that Act. That section, however, would 
apply only if it can be shown that the proceedings are prosecuted by the 
applicant in good faith. In section 2 (7), Limitation Act, it is laid down 
that ‘nothing shall be deemed to be done in good faith which is not done 
with due care and attention. 1 2 

Where the Deputy Commissioner without explaining the reasons 
moves the Senior Subordinate Court under section 21-A, Punjab Alienation 
of Land Act to set aside the order of the executing court, whereas bad he 
bestowed the slightest care and attention he would have known that the 
alleged error of the executing court would have been set right by the High 
Court, the proceedings before the Senior Sub-Judge cannot be said to have 
been prosecuted in good faith and the time spent there cannot be 
excluded (2), 

Where the Deputy Commissioner by error prefers the application in 
a wrong court, he is not entitled in computing the period of two months for 
making the application to the proper court, exclude the time spent in making 
and prosecuting the application in the wrong court, inasmuch as section 14 
of the Indian Limitation Act. has no application to such cases. “ The 
period of two months prescribed by section 2LA of the Punjab Alienation 


1. W/r Bhan-JLican Das v. Buraia- Singli** A I. R. 1930 Lab. 841 =127 
f. C. 363. 

2. (Firm) Jhanda Ram Wad June a Barn v. Allah Yar~ A. I, R. 1936 
Lab, 857. 
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of Land Act is an unconditional period and not subject to the provisions 
contained is sections 4 to 25 of the Indian Limitation Act” (l). 

See in this connection the Indian Limitation Amendment Act, 
X of 1922. 

In Phitman Shah v. Chauga (2), an application was made on 11th 
july, 1912, in reference to an order passed on 9th June, 1911, which had 
been brought to the notice of the Deputy Commissioner on 16th November, 
1911 (the date from which the period of two months ran under section 2LA). 
Kensington C. J. observed—“ Even if allowance is made for the whole 
of the period taken up with the erroneous reference to the Divisional Judge, 
it is clear that the prescribed period had long expired when application was 
made to him on 23rd February, 1912. It is not open to the Chief Court 
to extend the time for application in any way/ 

•In Kartara v. Arjan Singh (3), the Deputy Cemmissioner was 
informed of the order about 9^ months (at least) before the date of the 
application made to the court for revision. The delay was partly explained 
by an erroneous application to the Divisional Judge. Chevis J. said : 

“ The time spent in the Divisional Court might have been allowed 
if we could apply section 14, Limitation Act, to such cases, but the period 
of two months prescribed by section 2LA, Land Alienation Act, is an 
unconditional period and not < subject to the provisions contained in 
sections 4 to 25, Limitation Act,’ cf . section 3, Limitation Act. Even if we 
were to allow the time spent in the Divisional Court, I think it is pretty 
obvious that the two months’ period has been exceeded.” 

Where the Deputy Commissioner applied under section 21-A for 
revision of a decree of the Civil Court, Martineau J. in dismissing the 
application as time-barred, remarked : “ The decree of the Civil Court was 
passed in 1909, and the Deputy Commissioner has not stated that he 
became aware of it only within two months of his making the application 
for revision, so that presumably the application which was not made till the 
12th April, 1922, is time-barred ” (4). 

Application under section 21-A filed within time but legal 
representative of one of the parties not brought on record—provisions 
of Civil Procedure Code apply and time can be extended under 
section 5 of the Limitation Act. 

Where an application under section 21-A is made without impleading 
the legal representatives of one of the parties, the application abates under 


1. 200 P. L. R. 1911 = 158 P. W. R. 1911 = 111. C. 34. 

2. 7 P. R. 1914=A. I. R. 1914 Lah. 87 = 32 I, C. 299. 

3. 200 P. L. R. mi ~ 158 P/W. R. 1911=111.0.34. 

4. Ramkala v. Hira = A. I. R. 1923 Lah- 218=85 I. C.998. 
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Order 22, Rale 9 (3) which specifically applies the provisions of section 5, 
Limitation Act, to application to set aside abatement, and court can extend 
time to the application to bring the sons on record (l). 

It was, however, observed in Secretary, of State v. Amar Singh (2) 
“A preliminary objection is raised that this application has abated as the legal 
representatives of one of the respondents, who is dead, were not brought on 
the record within time. This contention does not seem to be well-founded. 
In the first place it is to be remembered that the provisions of Order 22, 
Civil Procedure Code, apply only to suits and appeals : cf . Rule 11, Order 22. 
Secondly, under section 21-A, Punjab Alienation of Land Act, the court is 
bound to decide whether the decree or order complained of is or is not in 
accordance with the provisions of that Act, and no appearance by or on 
behalf of the Deputy Commissioner is necessary. In these circumstances 
no question of abatement seems to arise.” 

Proper forum to which Deputy Commissioner should apply 
for revision. 

Before filing the revision, the Deputy Commissioner has to find out 
the forum to which the application for revision should be made. This 
depends upon the decree or order. Some decrees or orders are not 
appealable at all, and the application for their alteration must be filed in the 
High Court. But in the case of those which are appealable, the application 
for revision must be made to the court to which an appeal would lie from 
such decree or order or in which an appeal would have been instituted at 
the time when the decree or order was passed. 



The proper forum to which the Deputy Commissioner should apply 
in the case of a compromise decree i£ High Court. (See 200 P. L. R. 1911 
followed in 8 P. R. 1913.) 

Reference under section 21-A—findings of fact will not be 
interfered with. 

It is not open to the High Court to interfere with the Subordinate 
Judge’s findings of fact on a reference under section 21-A (3). It was 
remarked in this case—“ On the merits this application must fail. On the 
findings of the trial court the decree sought to be revised cannot be held 
to contravene any of the provisions of the Punjab Alienation of Land Act, 
for the mortgage transaction on the basis of which the decree has been 
passed was admittedly entered into prior to the passing of that Act. The 
learned Subordinate Judge’s finding that the defendants were estopped 
from pleading that the mortgage had come to an end seems to be palpably 
erroneous; but the proper remedy was to appeal from the decree and it is 


1. Buclhu Haui v. Ali Shah--A. I, It. 1935 Lab. 443. 

2. A. 1. R. 1930 Lah. 775 (1). 

3. Secretary of State \- Amar Singh =* A. I. R. 1930 Lah. 775 (1). 
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^fortunate that the defendants did not do so. It is not open to this court 
to interfere with the learned Subordinate Judge's findings of fact on a 
reference under section 21-A, Punjab Alienation of Land Act, and conse¬ 
quently this application must be dismissed.’’ 

An application for revision is entertainable only if the order passed 
is contrary to any provisions of the Punjab Alienation of Land Act U )- 

Consent decree of Civil Court in contravention of the Act is not 
appealable—revision to High Court only lies High Court is not 
empowered to take action suo motu. 

A consent decree passed by a Civil Caurt in contravention of the 
Act is not appealable and revision lies to the High Court, but where the 
Deputy Commissioner, after being informed does not move the High 
Court under section 21-A sub-section, (2) of the Act within two months 
of such information, the High Court cannot pass an order suo motu 12). 

Deputy Commissioner should not ordinarily impeach a decree 
or order which had been recognized as good and valid by his 
predecessor. 

It would not be expedient for one Deputy Commissioner to take 
exception to a transaction which had been recognized as good and valid by 
his predecessor-in-office, unless it could be shown that the latter had not 
full knowledge of the facts or had been misled (}). 

Declaratory decree. 

A decree even though it bs only declaratory, which has the effect ot 
conferring a legal title where no such title would otherwise exist, may well be 
contrary to the provisions of the Alienation Act 14 ). 

Decree based on collusion between the parties or on fraud 

On the death of G, a Rajput of the Hoshiarpur District, his property 
was mutated by mutual agreement, half in the name of bis widow, B, and 
half in the name of his three sons, who claimed to be the legitimate sons of 
the deceased by another wife, a Nairn by caste, who was not a member 
of an agricultural tribe. Certain reversioners of G, having appealed to 
the Settlement Collector against the mutation, the sons were found not to 
be legitimate and the mutation was directed to be made m the name of b 
alone. The sons thereupon instituted a suit for declaration against B and 
obtained a declaration of title and legitimacy by consent against B, the 
reversioners not being made parties to the suit Reference was made to 

the Chief Court by the Deputy Commissioner under section 21-A (2) ot 
the Alienation of Land Act as amended by Act I of 1907 on the ground 


1. Deputy Commissioner , MianwaH v. Amir Khan- A. 1. B. 1937 Lah. 112. 
2 Nur Din v. Ahrnan— A. I. R. 1937 Lab. 33=39 V. I.. R. t>0. 

3. 216 P. L. R. 1911 = 132 P. W. R-1911= U I. C. 273. 

4. Fe.roze Din v. Mst. Basri^bZV- R. 1916 [F. B.]=3t> B- L. R. 191< = o- 
1. C. 446 = 72 P. W. R. 1916. 
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_the decree of the Civil Court was contrary to the provisions 

Act and the relief prayed was for modification of the declaration in 
of the plaintiffs so as to have effect only during the life-time of B. 

Held, that' the intention of the legislature in framing section 21-A 
was merely to enable the correction of decrees which on the face of the 
record infringed the provisions of the Act but it was never intended to be 
used for the purpose of asking this court to adjudicate on a genuine dispute 
as to legitimacy. 

That if a Deputy Commissioner were to ask for a further enquiry 
on an allegation of fraud e.g., where A, a member of a non-agricultural 
tribe, falsely describing himself as ajat Sikh obtains a decree for posses¬ 
sion of land against a real Jat Sikh by collusion, the Chief Court would 
doubtless make the necessary order. 

That in the present case no order of remand was justified as tto fraud 
was alleged to have been practised ; the dispute as to the status of the 
plaintiff was one of a genuine character, the objects of the Act were in no 
jeopardy and the interests involved were purely those of the reversioners (l). 

Plaintiff brought a suit for a declaration that he was the owner of the 
land in dispute and that the defendant had no concern with it. Two of the 
defendants admitted plaintiff’s claim, and as against the remaining two 
defendants who absented themselves, the plaintiff produced evidence which 
satisfied the court that the land belonged to him. The Sub-Judge m view 
of the admission of the defendants and the evidence produced by the 
plaintiff passed a decree in plaintiff’s favour. The Deputy Commissioner 
applied to the High Court under section 21-A (2) of the Punjab Alienation 
Act for revision of the said decree. Held, rejecting the application, that 
“ it is quite clear that the decree of the Sub-Judge is not contrary to any of 
the provisions of the Alienation Act. The plaintiff’s claim has been 
decreed on the merits, and there is no evidence on the record to show that 
the defendants were the real owners of the property and that the decree is 
the result of any collusion between the parties (2). 

he object of section 21-A is to enable correction of decrees which 
on the face of the record infringe the provisions of the Alienation Act, 
and the section would not apply to a case where there is a genuine dispute 
between the parties in the subject-matter of the suit. 1 here can be no 
doubt that the High Court cannot set aside a decree passed by a competent 
court merely, - on the conjecture that the parties have colluded with 
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each other’’ 13). 


1. Firm Din v. Mat. Basri~ 52 P. R. 1916 [F. B.] = 35 P.L. K. 1917=32 I. C. 

446 = 72 P. W. R. 1916. t . 

2. Behari Lai v. Mohd Sher <£ Co., = A. I. R 1927 Lah. 897 = 105 I. C. <>3L=20 

P. L IV. 175. 

3. Ibid, 
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Decree contravening the provisions of the Punjab Alienation of 
Land Act, 1900, not a nullity, but Deputy Commissioner may apply 
for alteration of such decree so as to make it consistent with the Act. 

Where in a conditional sale suit, a decree based upon a compromise 
for possession as owner was passed in favour of the plaintiff, who alleging 
a subsequent ouster from the land by defendant sued again for possession, 
the plaintiff being a non*agriculturist and defendant a member of an 
agricultural tribe. 

Held, (1) that the fact that a decree is passed in violation of the terms 
of the Punjab Alienation of Land Act, does not render it a nullity, rnless 
set aside on appeal or revision. It was not a decree passed without 
jurisdiction ; 

(2) but that section 21-A provides for the Deputy Commissioner 
intervening when a decree has been passed contrary to the provisions of 
the Act, whether before or after the coming into force of the section ; and 

(3) consequently, the best course for the Lower Court to pursue 
would be to bring the decree in the compromise suit to the notice of the 
Deputy Commissioner, 

(a) if he takes action, the course of the suit will be determined by 


§L 


any alteration made in the decree, and 

(b) if he takes no action, for the prescribed two months on the decree 
being brought to bis notice, it must be taken as a valid decree (l). 

Whether a sale is initially void or not, if a decree has been once 
passed by a Civil Court affirming it, the Deputy Commissioner has no 
jurisdiction to convert it into a mortgage under section 14 and the proper 
procedure is to take action under section 21-A (2). 

Deputy Commissioner affected by his predecessor s knowledge 
of the decree. 

When a Deputy Commissioner had knowledge of the decree or order 
in July, 1908, an application made by his successor in September, 1919 
(though within two months of his own knowledge of the decree or order) 
is time-barred inasmuch as knowledge of the predecessor-in-office is 
imputed to his successor (3). 

Sub-section (2)—second application for revision by Deputy 
Commissioner whether competent. 

When Divisional Judge did not reject but merely refrained from pas¬ 
sing a definite order on an application for revision made by the Deputy 
Commissioner under S. 21-A of the Alienation Act he had full jurisdiction 

V, Darya Ditto v. Manna Single 60 P. % 1909=1 1. C. 13=3 P. W R. 1909 
distinguished in 56 P. R. 1918—127 P. W. R- 1918—46 1C, 460. 

2. Prem This v. Scirfaaland^ A. I. R. 1930 Lah. /I—120 I. C. 481. 

3. 215 P. L. R. 1911 = 132 P. W. H. 1911 = 111. 0. 273. 
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to pass such an order upon a second application made by the Deputy 
Commissioner. “ In our opinion the second application for revision amount¬ 
ed merely to a renewal or amplification of the first application. That being 
so, the Divisional Judge had full jurisdiction to pass an order upon the 
Deputy Commisioner’s second application-’ (l) 

Compromise decree in contravention of the provisions of the 
Punjab Alienation of Land Act, 1900, sub-section (2)—Court "shall 
alter the decree so as to make it consistent with the Act ’—Whether 
the court can set aside the decree altogether ? 

Certain land was sold by an agriculturist to a non-agriculturist by 
registered sale-deed, dated the 21st June, 1879, the transaction beiDg, how¬ 
ever subsequently shown in the revenue papers as a mortgage. On the 20th 
March, 1910, the grandsons of the vendees instituted a civil suit which was 
decided on the 24th May, 1910, by a decree on a compromise under which 
the vendee was declared owner of three-fourths only of the land sold, while 
the remaining one-fourth was released absolutely to the defendants (vendors). 
Held, that as the transaction was really a sale made in 1879, and all that was 
effected by the decree, passed on the compromise, was that the vendor got 
back one-fourth of the area sold, the decree did not contravene any of the 
provisions of the Alienation Act. “ We find it difficult to understand upon 
what principle we are asked to modify the decree in any way. The case 
put to us is that the decree amounts to sale of three-fourths of a considerable 
holding by an agriculturist to a non-agriculturist and that it should, there¬ 
fore, be set aside as conflicting with the provisions of the Alienation Act. 
Even if we could accept this view of the case we find ourselves confronted 
with the initial difficulty that sub-section (2) of section 21-A of the Act 
only permits us to alter a decree so as to make it consistent with the Act. 
In this case the utmost that could possibly be done would be to set aside 
the decree altogether, and leave the parties to the position of mortgagor and 
mortgagee, which they had previously held for some thirty years. No con¬ 
ceivable form of mere alteration of decree can make it consistent with the 
Act, having regard to the terms of sub-section (2) of section 21-A. We 
have considerable doubt whether the law permits us to set aside a decree of 
the kind altogether and to declare it to be cancelled notwithstanding the 
clear provisions of section 96, clause (3) of the Civil Procedure 
Code, 1908, to the effect that no appeal lies from a consent decree. 
We are, therefore, not very dear what useful purpose the Deputy 
Commissioner imagined that he could secure by reference to this 

. .We need not, however, further discuss this point, 

as we are quite clear after going through all the circumstances under which 
the decree was passed that they do not justify interference of any sort, and we 
think it is to be regretted that the Deputy Commissioner, if he thought that 


1. Aset Singh v. 

i. d 3%. 
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there had been a technical infringement of the law, did not dispose of the 
matter himself by at once consenting {i.e. r under section 3 of the Alienation 
Act) to the so-called sale in view of the .circumstances under which it was 
effected.We can only say that we consider it a distinct misap¬ 

plication of terms to treat the compromise decree of the 24th May, 1910, as 
one of sale of three-fourths of the holding. What the court then had to 
determine was whether the original transaction of 1879 was really one of 
sale or only of mortgage, and the decree deciding that the transaction 
should take effect as one of sale of three-fourths of the property was really 
beneficial to the alienors (vendors). The latter have thereby obtained 
possession of one-fourth of the holding without any payment whatever, 
notwithstanding the fact that they deliberately sold the entire holding 

outright in the first instance. All that the compromise decree did was 

to construe the deed of 1879.To treat this decree as technically 

settingup a new alienation to a non-agriculturist in opposition to the 
provisions of the Alienation Act, appears to us to be altogether indefensible. 
We decline to hold that the terms of the Act have been in any. way 
infringed and our answer to the reference is accordingly that the decree 
of 24rh May, 1910, will stand unaltered ’’ (l)* 

Mortgage-decree for possession on basis of mortgage-decree not 
sent to Collector—Collector changing decreed mortgage into usufruc¬ 
tuary mortgage—legality of. 

The applicant C. L. obtained a decree for possession on a mortgage 
on 28th May, 1912. The Tcthsildar decided in 1928 that the mortgage 
should be redeemed 16 years having then passed. I be Collector then on 
an application filed on behalf of C. L. reversed the order of the Tahsildar 
and changed the mortgage-decree into a usufructuary mortgage for 21 
years. The Civil Court that had passed the decree had failed to send the 
decree to the Deputy Commissioner. 

Held , that the Collector had no power to change the mortgage-decree 
into a usufructuary decree. 

Held , further, that it was unfortunate that the Civil Court did not 
send the decree to the Collector but that did not reduce the decree to a 
nullity and the Collector was not authorised to interfere (2). 

There can be no doubt that the course laid down in sub-section (2) 
of section 21-A of the Act is the only one that is open to the Deputy 
Commissioner whose attention has been drawn to a decree passed by a 
Civil Court which appears to give effect to a permanent alienation of land 
which had been effected in contravention of the provisions of the Act and 
if he fails to take action in the manner prescribed therein the decree stands. 

. . Bishai Das 8 ?. R 1918 ■■■---p I L. R. 1913 -280 P- W. R 1912= 

16 I C. 957 

2. Pitlwal v. SIlib La*=(1932) 11 L. L. T. 8. 
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Obviously section 14 has no application to such a case. It deals with 
those cases only in which the dispute as to the validity of the alienation 
has not been taken to a Civil Court and that court has not passed a decree 
in connection therewith. When a, decree is passed by a Civil Court giving 
effect to a sale which contravenes the provisions of the Act and the 
Deputy Commissioner converts the sale into a mortgage under section 14, 
his action is clearly ultra vires , and cannot in any way affect the Civil 
Court decree (l). 

Sub-section f3)—further revision to the High Court. 

Sub-section (3) of section 21-A of the Act lays down that when 
Appellate Court: to which a reference is made under sub-section (2) above 
by the Deputy Commissioner, passes an order rejecting such application 
the Deputy Commissioner may, within two months after the date upon 
which he is informed of such order apply to the High Court for revision 
thereof. If the Appellate Court is the High Court, no further revision 
lies. The decision of the High Court shah be final. The period of limita¬ 
tion and other procedure in connection w r ith this revision is the same 
as in the case of the first revision. 

What is the position when an application on first revision is partially 
accepted but the decree or order so modified is still contrary to the provi¬ 
sions of the Act ? If sub-section (3) is strictly construed, no further 
revision should be, as sub-section (3) does not seern to allow it There 
appears to be no justification, however, for not allowing a second revision, 
the object of this piece of legislation being to ensure that no decree or 
order is passed by a Civil Court in contravention of the provisions of 
this Act. 

Order of Insolvency Court for sale of land of insolvent set 
aside by District Judge on motion of Deputy Commissioner under 
section 21 A (2)—no revision by creditor lies against such order. 

Where an order of an Insolvency Court for sale of land of a Jat 
insolvent is set aside by the District Judge on the motion of the Deputy 
Commissioner under section 2TA (2), Punjab Alienation of Land Act, 
a petition for revision by a creditor of the insolvent does not lie against 
such order- The order of the District Judge is final. “ Under sec¬ 
tion 21-A (3) when such Appellate Court passes an order, rejecting theapplica- 
tion of the Deputy Commissioner, he may, within two months apply to 
the High Court for revision of that order, but no provision is made for a 
similar revision being preferred by anyone else except the Deputy Commis¬ 
sioner’'(2). 

1. Snrbuland v. Prem Das=* a. I. ft. 1934 L ib. 947 ~ 16 Lah. 56=35 P. L. R. 
709 = 155 I. C. 63.5. 

2. Jhanc/i Ram-Bod a Ram v- Collector, Dera Ghazi Khan-A* L R. 1937 
Lah. 637. 
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Deputy Commissioner as well as the aggrieved party may apply 
to the High Court. 

No appeal lies, as of right, to the Chief Court (now High Court) 
from an order passed by the Divisional Judge upon an application made 
by the Deputy Commissioner under section 21-A (2) of the Land Aliena¬ 
tion Act, for revision of the order of an executing court sanctioning the 
auction sale of the agricultural land of the judgment-debtor, a member 
of an agricultural tribe, to the decree-holder, the order of the Divisional 
Judge, though a decree, not being an appellate decree within the meaning 
of section 40 of the Punjab Courts Act. But held, that the provisions of 
section 21-A of the Alienation Act do not take away the right which 
a party to a suit or an execution proceeding has of applying to the Chief 
Court (now High Court) under the general provisions of section 70 (now 
section 44 of Act II of 1918) of the Punjab Courts Act, for revision of 
such an order. “ Section 21-A of the Alienation Act, lays down special 
rules of'procedure for the benefit of the Deputy Commissioner concerned, 
who is empowered to apply for the revision of a decree or order passed 
by a court in contravention of any of the provisions of the Act to the court, 
if any, to which an appeal would lie from such decree or order or in which 
an appeal could have been instituted at the time when the decree or order 
was passed or in any other case to the Chief Court. If the Appellate Court 
passes an order rejecting the Deputy Commissioner’s application, he may, 
within a prescribed period, apply to the Chief Court (now High Court) 
for revision thereof. But for the enactment of this latter provision, the 
Deputy Commissioner would not have been able to invoke the revisional 
jurisdiction of the Chief Court and therefore the Legislature thought it 
necessary to enact sub-section (3) to section 21-A. The enactment of this 
special prevision for the benefit of the Deputy Commissioner, however, 
does not take away the right which a party to a suit or an execution 
proceeding has of applying to the Chief Court (now High Court) under 
the general provisions of section 70 of the Punjab Courts Act, for revision 
of an order or a decree passed in case in which no appeal lies to the Chief 
Court (now High Court). Section 21-A of the Alienation Act, while it 
confers upon the Deputy Commissioner a special right of applying to the 
Chief Court (now High Court) on the revision side, does not expressly 
negative this exercise of any such right on the part of the aggrieved party 
and it will certainly be imputing to the Legislature a most reasonable 
intention to hold that the right possessed by such a party of invoking the 
revisional jurisdiction of the Chief Court (now High Court) under the 
general law of the land is taken away by necessary implication simply 
because the aforesaid section, section 21-A of the Alienation Act, does 
not confer such power on such part equally with the Deputy Commis¬ 
sioner ’’ (l). 

1. Asa Singh v. Butci = 12 P.~R. 1911=6 P L. R. 1911 = 23 P. W. R. 1911 = 9 
I. C. 396. 
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Sub-section (4). 

Sub-section (4) of section 21-.4 of the Act lays down that every 
Civil Court which passes an order on any application made under this 
section must send a copy thereof to the Deputy Commissioner. This 
applies to a Civil Court which decides either the first application for 
revision under sub section (2) or an application for further revision under 
sub-sect ion (3). 

Order of attachment involves alienation-copy of order should be 
sent to Deputy Commissioner. 

It has been held under the Central Provinces Land Alienation 
Act, 1916, that in the case of a simple money-decree, the order of 
attachment involves permanent alienation, mortgage or lease of land and 
so the copies of such orders ought to be sent to the Deputy Commissioner 
under section 25 (l) of that Act. If it is not sent, then the courts have 
failed to perform their duty and the Deputy Commissioner is entitled to 
apply under section 25 (2) within two months of the date on which he is 
informed of such order, the manner in which he obtains his information 
being immaterial (l). 

It was observed in Dctulcit Shah Bctgu v. Mst . Saranvati Bai (2) 

“ The learned counsel for the respondent decree-holder urged that 
the prohibition in section 16 is against sale and not against attachment, 
and that under the Code of Civil Procedure attachment and sale are two 
entirely independent processes : both coercive but each distinct, both 
directed to the same end, namely the satisfaction of the decree-holder s 
claim but each accomplishing it, or endeavouring to do so by different 
means He pointed out that property need not necessarily be sold after 
attachment : sometimes the mere fact of attachment is enough to make 
the judgment-debtor pay up, at others, for example, under Schedule 3, 
Civil Procedure Code, the decree can be satisfied by other means. There¬ 
fore he argued that since the Act prohibits sale and not attachment, the 
attachment should continue and the decree-holder be left to his chances of 
being able to recover his money under the limited pressure exercised by 
this coercive process. 

Sub section (5)—Procedure of Civil Court of Appeal on receipt 
of Deputy Commissioner’s application for revision. 

According to this sub-section, no stamp is required upon any 
application put in by the Deputy Commissioner for revision under the 
provisions of section 21-A of the Act. And the Code of Civil Procedure 
as regards appeals shall apply so far as may be to the procedure of the 
court on receipt of such application. But no appearance by or on behalf 
of the Deputy Commissioner is necessary for the disposal of the application. 

1. Deputy Commissioner, Moshangabad v, Firoz Khan— A. I. B. 1938 Nag, 
504 ; A. X. R. 1988 Nag. 281 followed. 

2. A. I. B. 1938 Nag. 281. 
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Sub-section (5) of section 21-A of the Punjab Alienation of Land Act, 
1916, is analogous to section 25 (5) of the Central Provinces Land Aliena¬ 
tion Act, 1916, as referred to above. Under the latter Act, in Deputy 
Commissioner , Hoshangabai v. Firoze Khan (l), three simple money 
decrees were obtained against three persons who were members of an 
aboriginal tribe to whom the provisions of Central Provinces Land Alienation 
Act of 1916 applied. In execution, the immovable property of these 
persons was attached by their respective decree-holders. The fact that the 
judgment-debtors were members of an aboriginal tribe was not brought to 
the notice of the executing court and so the properties being land revenue¬ 
paying estates, the papers were sent to the Collector for execution under 
Sechedule 3, Civil Procedure Code. The Deputy Commissioner thereupon 
applied on 2nd December, 1935, to the District Judge under section 25 (2), 
Land Alienation Act, for revision of this order of execution. The District 
Judge declined to interfere on two grounds ; first because in his opinion, 
the Act prohibited sale of the property in such cases but not attachment 
and secondly, because he considered that the application should have been 
presented to the proper revenue authorities and not to him. He, therefore, 
returned the application for presentation to the proper court. The Deputy 
Commissioner then applied to the High Court under section 25 (3), Land 
Alienation Act, for revision of that order. The application to that court 
was sent by post and objection was raised at the outset to its maintain¬ 
ability on the ground of improper presentation. It was argued that sec¬ 
tion 25 (5) of the Act relieved the Deputy Commissioner of appearance so 
far as the disposal of the application was concerned but not as regards its 
presentation. 

Held : Under section 25 (2), the Deputy Commissioner has to apply 
to, the High Court. It does not matter how the application is presented, 
either personally or through post or in any other way ; the only thing 
necessary is that an application reaches the court. 

It was observed in this case— 

“ The object is clearly to bring to the notice of the court an illegality 
in its decree or order and thus to save the property of a certain class of 

persons... It is clear then that the Act does not contemplate that 

the ordinary rules of procedure in respect of the presentation of appli¬ 
cations are to be followed for it states expressly that these rules are not 
to apply until receipt of the application. Therefore it does not matter hosv 
the application reaches the court/’ 

Power to order further enquiry. 

In Feroze Din v. Mst. Basri (2) the question submitted to the Full 
Bench was whether the court (on an application for revision by the 


1. A. I. K. 1988 Nag. 504. 

2. 52 P. R. 3916 [B. B ] =35 F. L. K. 1917=32 I. C. 44& 
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CIVIL COURTS; DECREE OR ORDER 

Deputy Commissioner under section 21-A) must deal with the application 
upon the existing record or whether if the evidence on the record is not 
sufficient for the disposal of the application remand for further enquiry 
could be ordered. Held , that having regard to sub-section (5) of section 21-A, 
the court has power to order a remand where such an order is necessary. 

22. In sub-section (3) of section 77 of the Punjab 
...... „ .. __ Tenancy Act, 1887, the following words 

of Act xvi of 1887 . shall be added to clause (c) of the first group 
of suits therein mentioned, namely :— 

u and suits relating to the rent to be paid under a mort¬ 
gage made in accordance with form (c) as prescribed by 
section 6 of the Punjab Alienation of Land Act, 1900”. 

NOTES 

Clause (c) of sub-section (.3) of section 77 of the Punjab Tenancy Act, 
1.887, as amended reads as follows :— 

“ The following suits shall be instituted in and heard and determined 
by Revenue Courts and no other court shall take cognizance of any dispute 
or matter with respect to which any such suit might be instituted : 

First Group 

** (c). .... .. and suits relating to the rent to be paid und£r a mort¬ 

gage made in accordance with form (c) as prescribed by section 6 of the 
Punjab Alienation of Land Act, 1900.'’ 

Under sub-section (4) of this section only a Collector or an Assistant 
Collector of the first grade specially empowered by name in this behalf by 
the Provincial Government may hear and determine this suit. An Assistant 
Collector of the first grade need not be authorized under section 23 of the 
Punjab Alienation of Land Act, 1900. 

It also seems clear that a legal practitioner can appear in a suit 
mentioned in this section. Section 20 of the Punjab Alienation of Land 
Act, which prohibits the legal practitioners from appearing applies only to 
proceedings before Revenue Officers and a suit for rent filed in a Revenue 
Court is not a proceeding before a Revenue Officer. In fact, these suits 
form a part and parcel of the Tenancy Act and do not form a proceeding 
Tinder this Act \ 

One of the forms of mortgages allowed by section 6 is a kind 
of perpetual lease by which the mortgagor is regarded as tenant and 
the mortgagee as landlord. The rent to be paid by the tenant to the 
landlord is a matter of contract, but should not exceed the maximum 
laid down in section 6 (l) (c). The relationship thus created is that of 
a landlord and a tenant under the Punjab Tenancy Act, and it is, therefore, 
reasonable that all suits relating to the rent to be paid in pursuance of this 
relationship should be exclusively cognizable by the Revenue Courts. 
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23. The powers conferred by this Act upon a Deputy 
... , , Commissioner may be exercised by a 

Deputy Commissioner Revenue Officer of a higher rank, or by any 
officer authorized by the 1 2 [Provincial Government] in this 
behalf. 


NOTES 


Analogous Lav/. 

Section 21 of the Central Provinces Land Alienation Act, 1916 
“ The powers conferred by this Act upon a Deputy Commissioner may 
be exercised by a Revenue Officer of a higher rank, or by any officer autho¬ 
rized by the Chief Commissioner in this behalf. ” 

Section 19 of the Bundelkhand Alienation of .Land Act, 1903 

“ The powers conferred by this Act upon a Collector may be exercised 
by a Revenue Officer of a higher rank or by any officer authorized by the 
Local Government in this behalf.’’ 


Exercise of powers of Deputy Commissioner under the Punjab 
Alienation of Land Act, 1900. 

In pursuance of section 23. of this Act, the powers conferred by this Act 
upon a Deputy Commissioner may be exercised by a Commissioner or the 
Financial Commissioner. But they cannot be exercised by a Revenue 
Officer of a lower rank than the Deputy Commissioner unless he is autho¬ 
rized by the Provincial Government. 


Powers apd duties of 
Settlement Officers. 


“No officer of lower rank than a Deputy Commissioner has been 
invested with the powers of a Deputy Commissioner under the Act; but a 
Deputy Commissioner may refer anv case on which he is required to report 
or pass orders to any officer subordinate to him for investigation or report . 
Commissioners already possess these powers under the provisions of section 
23” (2). 

“ Settlement Officers have usually no powers under 
the Punjab Alienation of Land Act. 

It may, however, be necessary, where killabandi proceedings (see 
Appendix XIV of the Settlement Manual) are in progress, to invest the 
Settlement Officer with the powers of a Deputy Commissioner under the 
Act for the limited purpose of sanctioning exchanges of small plots, which 
are often essential in order to make the boundaries of holdings coincide 
with those of killas. The power can be conferred by the Local Govern¬ 
ment under section 23 whenever occasion arises. The duties of Settlement 


1. Substituted for the words “ Local Government ” by the Government of India 
(Adaptation of Indian Laws) Order, 1937. 

2. Financial Commissioner’s Standing Order No 1, para. 2. 
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Officers (when invested with powers under the Act) as regards mutations 
which contravene the provisions of the Act are stated in paragraph 7.22 of 
the Land Records Manual , Chapter 7 (l). 

Section 23 of the Act merely confers concurrent jurisdiction and 
does not refer to appeal or revision. 

Section 23 of the Act does not refer to any appeal or revision and 
presumably this section is intended merely to confer concurrent jurisdiction 
on higher Revenue Officers to grant or withhold sanction (2). 

24. The * [Provincial Government] * * * 

may by notification in the 1 2 * 4 5 [Official Gazette], 
i xemption. exempt any district or part of district or any 

person or class of persons from the operation of this Act or 
of any of the provisions thereof. 

NOTES 

Analogous law. 

Section 26 of the Central Provinces Land Alienation Act* 1916— 

“ 26. The Chief Commissioner may, by notification, exclude any 
person from the operation of any notification made under section 3 declaring 
any body of persons to be deemed to be an aboriginal tribe/’ 

Section 23 of the Bundelkhand Alienation of Land Act, 1903— 

“ 23. The Local Government may, by notification in the Gazette— 

{a) exempt any district or part of a district from this Act to such 
extent as it thinks fit, and 

( b ) exclude any person or class of persons from the operation of any 
notification made under section 4 of the Act declaring any body of persons 
to be deemed to be an agricultural tribe.” 

Areas exempted from the operation of the Punjab Alienation 
of Land Act, 1900 

Punjab Notification No. 1676 , dated the 21 st June, 1919 . 

In exercise of the power conferred by section 24 of the Punjab 
Alienation of Land Act, 1900, as amended by sections 2 and 5 of the 
Punjab Alienation of Land Amendment Act, 1907, and with the previous 
sanction of the Governor-General-in-Council, the Lieutenant-Governor 
of the Punjab is pleased, in supersession of Punjab Government, Revenue 
and Agricultural Department Notification No. <84, dated the 14th May 1902, 
to exempt:— 


1. Financial Commissioner’s Standing Order No. 1, para. 8. 

2. Malavua Mai v. Punjab Provincial Government- A. I. R. 1939 Lab. 626. 

8. Substituted for the words “ Local Government ” by the Government of India 

(Adaptation of Indian Laws) Order, 1937. 

4. The words 14 with the previous sanction of the Governor-General-in-Oouncil M 
were omitted by the Devolution Act, 1920 (XXXVIII of 1920), section 2 and Schedule I. 

5. Substituted for the words ** Local Official Gazette ” by the Government of India 
(Adaptation of Indian Laws) Order, 1987. 
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(1) from the operation of the provisions of the said Act, other than 
those of section 10, the district of Simla, except the ilaqa of 
Kotgarh in the Kotkhai Tahsil ; and 


(2) from the operation of the provisions of the said Act, other than 
those of section 1, section 2, clauses (2), (3) and (6), sections 4, 
10, 16 and 17, sub-section (2) and section 24, every area 
included within the limits of any cantonment or municipality in 
any part of the Punjab, other than the district of Simla. 

It will be noticed from the above Notification that the provisions 
forbidding mortgages by way of conditional sale and sale in execution of 
decree of land belonging to a member of an agricultural tribe apply to 
municipal and cantonment areas. 


Punjab Government Notification No. 4185-R., dated the 18th Decem¬ 
ber , 1934 . In exercise of the powers conferred by section 24 of the Punjab 
Alienation of Land Act (Act XIII of 1900, the Governor-in-Council is 
pleased to exempt the area detailed below situated within the limits of the 
Wah estate in the Attock Tansil of the Attock District from the operation 
of section 11 of the said Act :— 


Description oj the area. 


Field No. 

Area. 

Kanals. 

Marlas. 

1830 

18 

10 

1831 

2 

2 

1832 

12 

17 

1833 

66 

5 

1834 

3 

12 

1835 

26 

7 

1836 

2 

'14 

1837 

0 

15 

1838 

2 

3 

1839 

4 

7 

10 | 

2 

8 

Part 1840 

16 

12 

„ 1841 

16 

9 

„ 1845 

2 

10 

„ 1846 

13 

2 

r, 12 

2 

9 

„ 13 

2 

6 

„ 15 

1 

18 

16 

0 

6 

Part 17 

0 

1 

„ 18 

1 

0 

„ of road 186 

0 

3 

„ 20 

10 

0 

21 

3 

4 
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F ieW No. 

ARI£A. 

Kanals* 

Marias. 

Part 22 

13 

as 

Part 33 

8 

i 

34 

7 

18 * ' 

35 

1 

18 

36 

- 2 

15 

37 

4 

5 

38 

.. \. .. 5 

« 

39 

0 

17 

40 

6 

0 

Part 41 

3 

as 

Part 42 

5 

10 

Fart 43 

2 

13 

44 

8' 

K 

51 

6 

16 

„ 52 

4 

15 

53 

0 

1 

„ 1806 

io 

19 

„ 1810 

7 

12 

„ Nulla 1706 

3 

7 

„ 1811 

2 

18 

„ 1813 

0 

13 

„ 196 

178 

17 

1 

412 

r . 11 

2 

117 

14 

3 

0 

-20 

4 

48 

18 

5 

’ 48 

0 

6 

0 

12 

7 

0 

\2 

8 

155 

15 

9 

11 

• 3 

11 

6 

18 

14 

0 

12 

Part 1827 

6 

13 

1828 

8 

4 

1829 

4 

7 

Part 1830 

5 . . | 

5 

1841 

4 

14 

, , 1847 

2 

ii 

Part 1848 

0 

7 

„ 1849 

3 

2 

„ 1850 

2 

!6 

„ 1856 

0 

5 

Total 

1,340 

17 
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Effect of the transfer of area from one district to another. 


It was held in Sardar Dost Mohammad Khan v. Mst. llahi Khanatn 
O'! that an area transferred from one district to another does not, by mere 
f I] transfer become subject to all the law current in the Distnct to which 

it it transferred, but in the absence of any lawful authority imposing 
a new law remains under the law of the District from which it 
transferred' Therefore, the transfer of the Attock Tahsil from Hazara 
District to Rawalpindi District ipso facto neither made the Punjab 
Alienation Act applicable to it nor bad the effect of declaring that khattars 
of that Tahsil were an agricultural tribe. 


If a Tahsil forming part of an exempted area is transferred to a 
district to which the Act applies, then that Tahsil continues to be governed 
by the old law until the law of the new district is expressly made appli- 

cable to it. 

25. (1) The t [Provincial Government] may make 

rules for carrying into effect the purposes 
of this Act. 


Power to make rules. 


(2) In particular and without prejudice to the general- 
itv of the foregoing power, the t [Provincial Government] 
may make rules prescribing the Revenue Officers to whom 
applications may be made, and the manner and form in which 
such applications shall be made and disposed of. 


NOTES 


Analogous Law. 


Section 27 of the Central Provinces Land Alienation Act, 1916, which 
is as follows:— 

“ 27. (1) The Chief Commissioner may make rules for carrying 

into effect the purposes of this Act. 

(2) In particular and without prejudice to the generality of the 
( crnincr inwer the Chief Commissioner may make rmes prescribing 
IrTevfnue Oficers to whom applications under this Act may be made, 

in .bK, such .ppta.i™. >»all b. mad. aad 

disposed of. 

Section 24 of the Bundelkhand Alienation of Land Act, 1903, which 
runs as follows :— 

u 24 (1). The Local Government may make rules for carrying into 
effect the purposes of this Act. 

(2) In particular and without prejudice to the generality of the fore¬ 
going power, the Local Government may make rules prescribing the Revenue 
Officers to whom applications may be made and the manner and tonn in 
which such applications shall be made and disposed ot. 


1 (MORI 1 P \V. R., p. 117= Miscellaneous F. A. No. 579 of 1902. 
fThe words " Provincial Government " were substituted for ^ Local Government 
by the Government of India (Adaptation of Indian Laws) Order, 1987. 








POWER TO MAKE RULES 

RULES 

GAZETTE NOTIFICATION 

The 3rd August, 1937. 

Punjab Gazette Notn. No. 1355 — R (S), dated the 3rd August, 1937. 

With reference to Punjab Government Notification No. 3411-R, dated 
the 19th October, 1934, and in exercise of the powers conferred on him by 
section 25 of the Punjab Alienation of Land Act, 1900, the Governor of the 
Punjab now makes the following rules in supersession of those published 
with Punjab Government Notification Nos. 24-S, and 25-S, dated the 
22nd May, 1901, and No, 221, dated the 10th September, 1912. 

To the extent necessary, these rules shall also be deemed to have 
been made under section 46 and sub-section (3) of section 155 of the 
Punjab Land Revenue Act, 1887, by the Financial Commissioner with the 
sanction of the Governor of the Punjab 

The Punjab Alienation of Land Rules, 1937 

L Title —(1) These rules may be called the Punjab Alienation of 
Land Rules, 1937. 

(2) They shall come into force with effect from 1st October 1937. 

2. Definitions. —{l) In these rules unless there is anything repug¬ 
nant in the context-^- 

(a) " the Act *’ means the Punjab Alienation of Land Act, 1900 ; 

( b ) “ the Land Revenue Act ,r means the Punjab Land Revenue 
Act, 1887 ; 

(c) “ member of an agricultural tribe ” means member of a notified 
agricultural tribe or group of agricultural tribes, and <l notified ” means 
notified under section 4 of the Act ; 

(d) “ jamabandi " means the annual record of rights prepared in 
accordance with the provisions of Chapter IV of the Land Revenue 
Act and 

{e) u Revenue Officer means an officer having authority to 
discharge the functions of a Revenue Officer under section 34 of the Land 
Revenue Act. 

(2) All expressions which are defined by section 2 of the Act 
shall have the meaning assigned to them therein. 

Procedure to be observed by revenue officials in regard to mutations. 

3. Duty of the Patwari .—If the patwari making any entry in the 
Register of Mutations under sub-section (3) of section 34 of the Land 
Revenue Act ha- reason to believe that the transaction in question contra¬ 
venes any of the provisions of the Act, he shall make a note of all the rele¬ 
vant facts in the report column of the said register. 
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4 . Duties of the Revenue Officer .—Every Revenue Officer condiict 
ing an enquiry under sub-section (4) of section 34 of the Land Revenue Act 
shall examine every transaction into which be has to inquire under the 
provisions of that sub-section whether a note has been made by the pativari 
under the previous rule or not, in order to make certain that no riglu 
which would be invalid under the provisions of the Act is entered in the 
jamabandi. 

5. Doubtful cases to be transferred to an Assistant Collector of 
the first grade- —(1) No Revenue Officer of a lower rank than that of an 

Assistant Collector of the first grade shall make an order directing a fresh 
entry in the jamabandi relating to any transaction, including a gift alleged 
to be for a religious or charitable purpose, if the transaction purports (a) to 
create rights in land for a period of more than twenty years, or ( 6 ) to 
create rights in land already under lease, farm or mortgage when the total 
period of alienations would amount to more than twenty years, or (c) to 
alienate or charge the produce of land for more than one year, if— 

(a) it is asserted or there is any other reason to believe that the 
alienor is a member of an agricultural tribe ; and 

(b) it is asserted or there is any other reason to believe that the 
alienee is not a member of the same notified tribe or group of tribes as 


the alienor. 

(2) In every such case, if the officer conducting the enquiry is not 
himself an Assistant Collector of the first grade, and if he considers that 
a fresh entry should be made in the jamabandi he shall refer the case to 
an Assistant Collector of the first grade for disposal, together with the 
statements of the parties, and reports of any facts that he may have heeii 
able to ascertain, and his recommendations thereon. 

(3) If the Revenue Officer is himself an Assistant Collector of the 
first grade, or if the case is transferred to him under sub-rule ( 2 ), he shall 
proceed to dispose of it in the manner prescribed by the following rules. 

6 . Procedure where orders have already been passed by the 
Deputy Commissioner—( l) If the transaction is one in respect of which 
the Deputy Commissioner has passed a final order under sections 3, 9, 14 or 
15 of the Act, and if a certified copy of the order is produced, the Assistant 
Collector shall, to the extent necessary, enquire into the facts of the 
transaction and the rights of the parties with due regard to the provisions of 
section 5 of the Act, which provides that when a Deputy Commissioner 

sanctions a permanent alienation of land, his order snail not be taken to 

decide or affect any question of title, or any question relating to any 
reversionary right. 

(2) If the Assistant Collector decides that a fresh entry should be 
made in the jamabandi he shall direct that it be made with due regard to 
the Deputy Commissioner’s order, the conditions, if any, imposed by the 
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Deputy Commissioner under section 14 of the Act being recorded in ttye 
column of remarks. 

(3) If the transaction is one of temporary alienation, the fresh entry 
shall state*the date on which the period of the alienation is to expire. 

7. Procedure where orders of the Deputy Commissioner have not 
yet been obtained, —(1) If no final'order as specified in sub-rule (l) of 
Rule 6, has been passed by the Deputy Commissioner, the ; Assistant 
Collector shall, if he is of the opinion that a fresh entry should be made in 
the jamab indi, refer the case to the Deputy Commissioner by means of a 
separate self-contained report for such orders as the Deputy Commissioner 
may deem necessary to pass for carrying into effect the purposes of the Act; 
and the Deputy Commissioner’s orders on such a reference shall include a 
decision on the question whether in regard to the transaction in question 
the alienor is to be deemed a member of an agricultural tribe and whether 
the alienee is to be deemed a member of the same notified tribe, or group 
of tribes as the alienor. 

(2) The Assistant Collector shall, on receiving the Deputy Commis¬ 
sioner’s order in response to his reference or otherwise, proceed in the 
manner prescribed in Rule 6. 


8 . Final orders to be reported to the Deputy Commissioner 
Every final drder parsed by the Assistant Collector under Rule 6 or 7 shall 
be reported to the Deputy Commissioner as soon as possible after it has 
been passed, whether the case has already been referred to the Deputy 
Commissioner or not. 

9*. Cancellation of transactions. —(l) When the parties agree to 
cancel the transaction in respect of which an entry has been made by the 
patwari in the Register of Mutations under sub-section (3) of section 34 
of the Land Revenue Act, any Revenue Officer may at any stage, terminate 
the proceedings without reference to any other authority, although this may 
otherwise be required by the foregoing rules. 

(2) If the case has already been referred to the Deputy Commissioner 
under Rhle 7 (l), the Assistant Collector shall make a supplementary report 
accordingly, and may thereafter terminate the proceedings without awaiting 
further orders. 

10 . Procedure to be observed in connection with the exercise of 
power by the Deputy Commissioner' under the 'Act. 

Applications.—[\ ) Every * application to a Deputy Commissioner 
for the exercise of any power conferred on him by the Act shall be in 
writing and shall be signed and verified by or on behalf of the person 
making it: it shall be accompanied by relevant excerpts from jamabandi 
and from the field-map of the estate. 

(2) Every such application shall bear a stamp of the value of eight 
annas; and the excerpts from the revenue records shall also be duly stamped 
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in accordance with section 6 and Article 9 of Schedule 1 of the Court Fees 
Act, 1870. 

11. Any reference made to the Deputy Commissioner under sub¬ 
section (1) of Rule 7 shall be deemed to be an application to the Deputy 
Commissioner for exercising his powers under the Act and neither 
the reference nor the documents, if any, accompanying it need be 
stamped : 

Provided that nothing in sub-rule (l) of rule 7 shall debar any person 
from making any other lawful application to the Deputy Commissioner for 
exercising the said powers. 

12. Orders may be passed with or without enquiry, — The Deputy 
Commissioner may decide an application by any person or a reference 
by any Civil Court or Assistant Collector first grade made to him under 
the Act or these rules either upon the application or reference, as may be, 
or after such further enquiry as he may deem fit. 

13. Order sanctioning alienations—permanent or for more than 
twenty years .—(l) Every final order passed by the Deputy Commissioner 
under the Act which has the effect of sanctioning an alienation or charging 
of land or of the produce thereof, permanently or for a term of more 
than twenty years, shall be written in English either with his own hand or 
from his dictation ; in either case it shall be dated and signed by the Deputy 
Commissioner himself, and it shall be sealed with the seal of his office. 

(l) Every such order shall specify the name, the father's name of the 
alienor and the alienee respectively, their caste or tribe, got or sub-tribe, 
if any, the area and a sufficient description of the land, the reasons for 
according sanction, and such conditions, including the consideration, as the 
Deputy Commissioner may deem fit to prescribe. 

(3) No such order shall be passed in terms so general that it could be 
used with reference to any transaction other than a specific one already 
completed or to a specific one under contemplation. 

(4) If the transaction has not already been completed, the order shall 
have effect only for one year from its date ot for such shorter period as may 
be fixed therein, and the order shall clearly state after what date it will be 
of no effect. 

14. Registers ,—Every report received by the Deputy Commissioner 
and every order passed by him under these rules shall be recorded in such 
manner and in such registers as the Financial Commissioner may by general 
or special order prescibe. 


MIN ISTffy 



POWER TO MAKE RULE 



GAZETTE NOTIFICATION 


The 12th May, 1939. 


* Punjab Gazette Notification No.2635 m R, dated the 12th May, 
1939 — 

In exercise of the powers conferred on him by section 25 of the 
Punjab Alienation of Land Act, 1900 (Punjab Act No. XIII of 1900J, 
the Governor of the Punjab is pleased to make the following tules for 
giving effect to the provisions of the Punjab Alienation of Land (Second 
Amendment) Act, 1938 (Punjab Act No. X of 1938), the Punjab Alienation 
of Land (Third Amendment Act) Act (Punjab Act No. V of 1938), apd 
the Punjab Alienation of Land (Fourth Amendment) Act, 1938 (Punjab 
Act No. VIII of 1938). 

These rules shall come into force on the first day of June, 1939 . 


RULES. 


1 ( 1 ) These rules may be called the Punjab Alienation of Land 

Act Rules, 1939. 

( 2 ) In these rules unless there is anything repugnant in the context 

the “ Act” means the Punjab Alienation of Land Act, 1900. 

2. Cl) The Deputy Commissioner may direct any subordinate 
Revenue Officer to enquire and report whether there is reason to suppose 
that the provisions of section 3-A of the Act have been evaded. 

(2) The officer deputed under the above rule shall, after recording 
the statements of the parties to the alienation, the lambardars of the village 
and the patwari or the field kanungo as the case may be, and after making 
such further enquiries as he may under the circumstances consider neces¬ 
sary, report the case for the orders of the Deputy Commissioner, forwarding 
the entire record of the proceedings to him. 

3 . On receipt of the report and the record of the proceedings under 
Rule 2, the Deputy Commissioner shall give notice to the parties to the 
alienation, record such evidence as they may wish to produce and hold 
such other enquiry as, he may consider necessary to find out whether there 
has been any evasion of section 3-A of the Act. 

4. If any Revenue Officer, while dealing with the attestation of 
mutation work, has reason to believe that any alienation has been effected 
for the purpose of evading section 3 -A of the Act, he shall forthwith proceed 
as laid down in Rule 2 (2) and shall report the result of his enquiry to the 
Deputy Commissioner, who shall follow the procedure laid down under 


Rule 3. 


5. If any evasion of section 3-A of the Act comes to the notice of 

any village patwari or field kanungo he shall immediately report the fact 

to the Deputy Commissioner. ^ _ 

* Published in the Government Gazette (Extraordinary) Punjab of May 12, 1939. 
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Every enquiry under section 4. ( 2 ) o! the Act shall be held by the 
Deputy Commissioner or by an Assistant Collector under the orders of the 
Deputy Commissioner. 

The enquiring officer shall cause notice to be served on the person 
concerned and shall record the statements of witnesses produced by the 
person concerned or summoned by himself and shall examine such docu¬ 
mentary evidence as ma^ be produced. 

7. (l) Whenever the village patwari or the field kanungo has reason 
to believe that any alienation. relating to land situate in his circle is void 
under the provisions of section 13-A of the Act, he shall forthwith submit 
through the Revenue Officer of the circle, a self-contained report to the 
Deputy Commissioner. 

(2) : Every Revenue Officer conducting an enquiry under section 

34 (4) of the Land Revenue Act, shall examine every transaction coming 
before him to satisfy himself whether or not the transaction is one declared 
by section 13-A of the Act to be void. ' 

(3) If the Revenue Officer referred to under (2) above is of the opinion 
that any alienation is void under the provisions of section 13* A of the Act, 
he shall forthwith make a self-contained report to the Deputy Commissioner. 

(4) On receiving a report under sub-rule (l) or (3) above or on receiv¬ 
ing information through any other source, the Deputy Commissioner shall 
summon the parties to the alienation, the person believed to be the real 
beneficiary thereunder, and any other person desirous of tendering evidence 
on the matter under enquiry, and shall examine them with regard to the 
merits of the case. 

(5) £fter recording whatever evidence may be led by the alienor, the 
alienee and the informant, if any, and after examining such other oral or 
documentary evidence as he may consider necessary, the Deputy Commis¬ 
sioner shall decide whether alienation is void under section 13-A of the Act. 

8 , . (1) In assessing compensation for improvements as contemplated 
by the provisions of sectipp 13-A of the Act,,the Deputy Commissioner shall 
take into consideration the following facts :— 

(i) The actual cost at which the improvement was effected. 

(it) The period during which* and the extent to which the land while 
in the possession of the person effecting the improvement or his successor- 
in-interest, has benefited by it. 

(tit) The probable length of time J during which, and the extent to 
which, the land in question will after its return to the alienor continue to be 
benfited by the improvement. 

(iv) The proportion between (it) and Uii) above. 

(v) In case the improvement benefits any other land, the proportionate 
benfits ‘whfch accrue to <iach area. 
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ivi) Any other fact which may affect the question of compensation. 


9. After assessing 1 the amount of compensation to be allowed to the 
alienee in possession* the Deputy Commissioner shall call upon the alienor 
to deposit the sum in the Government treasury within such time, which 
may be extended, as may be fixed by him. 

10. On receipt of intimation fegardingHhe deposit of compensation 
the Deputy Commissioner shall order 

($) the ejectment of the person in possession of the alienated land ; 

and 

(u) the disbursement of the deposited amount to him in accordance 
with the rules of the treasury. 

Rules framed for giving effect to the provisions of section 17 of 
the Act. 

Punjab Gazette Notification No. 44, dated the 8th November, 1901 ; 
Punjab Gazette Notification No. 54, dated'the 20th June, 1906 and Punjab 
Gazette Notification No- 54, dated the 20th June, and Punjab Gazette Noti¬ 
fication No. 310-A, dated the 6th November, 1914 .—See under section 17 
(pages 285 to 287 ). 

Procedure executive instructions. 

See Financial Commissioner’s Standing Order No. 1, paras. 21 to 24-A 
(Appendix I). 
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APPENDIX I. 

FINANCIAL COMMISSIONERS’ 


STANDING ORDER No. 1. 



Alienation of Land. 


In connection with this Standing Order, Chapter II of the Laud 
Administration Manual, more especially paragraphs 24 to 51 and the rule- 
under the Punjab Alienation of Land Act, XIII of 1900, should be con- 
j te( j -phe rules are given in Volume II of the Punjab Land Adminis¬ 
tration Acts. The provisions of the Act have made it necessary to issue 
special instructions as to mutations and certain entries in the jamabandi, 
which will be found in paragraphs 7.22, 7.23, 7.30 (note), 7.47 and 7.48 of 
Chapter 7 of the Punjab Land Records Manual. 


A.—Powers. 


1 Except as specially directed by this order and by the rules under the 
Punjab Alienation of Land Act (hereinafter referred to 
as the Act), proceedings under the Punjab Alienation 
of Land Act are to be regulated by Chapter II of the 
Punjab Land Revenue Act- Accordingly, an order by a 
Deputy Commissioner under section 3 (3) of the Act 
granting or refusing sanction to a permanent alienation of land required by 
section 3 (2) is subject to appeal, review and revision, like other orders 
of Revenue Officers. 


Applicability of 

Punjab Land Re¬ 
venue Act, 1887 
(section 19 of Act 
XIII of 1900). 


2 . No officer of lower rank than a Deputy Commissioner has been 
invested with the powers of a Deputy Commissionei under 
Powers. the Act . hut a Deputy Commissioner may refer any 

case on which he is required to report or pass orders to any officer sub¬ 
ordinate to him for investigation or report. Commissioners already 
possess these powers under the provisions of section 23. 

3 . Settlement Officers have usually no powers under 
Powers and duties . ,. . , T , A . 

of Settlement the Punjab Alienation oi .Land Act. 

Officers. 

It may, however, be necessary, when qillabandi proceedings ( see 
Appendix XIV of the Settlement Manual ) are in progress, to invest Settle¬ 
ment Officer with the powers of a Deputy Commissioner under the Act 
for the limited purpose of sanctioning exchanges of small plots, which are 
often essential in order to make the boundaries of holdings coincide with 
those of qillas. The power can be conferred by the Local Government 
under section 23, whenever occasion arises. The duties of Settlement 
Officers (when invested with powers under the Act) as regards mutations 
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Land. 


which contravene the provisions of the Act are stated in paragraph 7.22 
of the Land Records Manual, Chapter 7. 

B. —Definitions. 

4. No immovable property is affected by the Act, 
except land as defined in section 2 . 

5 . The words “ members of the same tribe ” in sections 3 (l) (c) 

and 6 (1) of the Punjab Alienation of Land Act (XIII J 
Members of the of 1900) should be held to be equivalent to member 
same tnbe. 0 f t h e same agricultural tribe in the same district”. It 

follows, therefore, that the alienation of land by a member of an agricultural 
tribe to a member of the same tribe in another district, even though :he 
tribe may also have been notified as an agricultutal tribe in the latter 
district, requires the sanction of the Deputy Commissioner of the district 
in which the land is situated. Again, members of any notified tribe or 
group of tribes vis-a-vis members of another tribe not notified in the 
same group are, even in the same district, in exactly the same position as 
they are vis-a-vis persons who do not belong to any notified agricultural 
tribe. In all such cases the instructions contained in paragraph 25 of this 
Standing Order as to the giving or withholding of sanction should be 
followed. 

C. —Mutations. 

6 . The special mutation procedure prescribed for dealing with cases 
of alienation which contravene the provision of the Alienation of Land Acts, 
is given in paragraphs 7.22, 7.23, 7.30 (note), 7 47 and 7.48 of the Punjab 
Land Records Manual . 

D. —Procedure with reference to registrations, 

7 . In the case of documents compulsorily registe'rable under section 

17 of Act XVI of 1908 (Indian Registration Act) the. 
Dale of execution. lransact j on to which they relate cannot be deemed to 

be complete unless and until such documents are .duly registered. If, 
however, such a document is subsequently registered, it will operate from the 
date of its execution , and not from the date of its registration (section 7 of 
Act XVI of 1908), and, consequently, if executed before the 8 th June, 1900, 
will not be affected by the provisions of the Punjab Alienation ,qF Land Act, 
XIII of 1900. 

Duties of Registering Officers. 

8 . To apply properly the rules in Punjab Government Notification * 
No. 44, dated 8 th November, 1901 (referred to in the following paragraph? 
9 to 20 , as the rules), registering officers must acquaint themselves with 
the meaning of the term “ agricultural tribe *’ as used in the Act {see 
paragraph 5 supra). 


* See Punjab Land Administration Acts, Volume II (Rules) 
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In each district all the tribes in the same group (see Appendix) form, 
to all intents and purposes, one society between the members of which 
alienations are not restricted by the Act. A member of a separate group is 
debarred from giving land to, or receiving land from, a member of another 
group of agricultural tribes, except as provided in the Act. 

Alienations by persons who are not members of agricultural tribes 
are not restricted by the Act. 

9. Therefore, when a deed of permanent alienation of land ts 
presented to a registering officer, his first business is to consider who the 
alienor is. 

If the alienee is a member of one of the agricultural tribes in the 
same group in the same district as the alienor, the instrument may be regis- 
tered without question. 

10. When an instrument of permanent alienation of land is presented 
,f the alienor is a member of an agricultural tribe, then the registering 
officer should ascertain who the alienee is. 


If the alienee is not such a person, the Deputy Commissioner’s sanction 
to the transfer is required, and if no copy of such order is produced, the 
document should be returned unendorsed under Rule 1, with instructions 
that a copy of the Deputy Commissioner’s order of sanction is required, and 
that the instrument can only be admitted to registration when this defect 
has beed supplied, and it has been presented again under Rule 2. 

11. When a mortgage deed is presented it is necessary to ascertain 
who the alienor is. If he is not a member of an agricultural tribe, the 
deed can be registered without question, even althpugh it contains a 
condition intended to operate by way of conditional sale, for although such 
condition would be void under section 10 of the Act, the deed in other 
respects would not be necessarily invalid. 

If the alienor is a member of an agricultural tribe, then, if the alienee 
is also a member of one of the agricul tural tribes in the same group in the 
same district as the alienor, the deed may be registered without question. 

But if the alienor is a member and the alienee is not a member 
of an agricultural tribe in the same group, then the deed should be 
returned under Rule 1, unless it is drawn up in one or other of the 
following forms :— 

(a) In the form of a usufructuary mortgage by which the mortgagor 
delivers possession of the land to the mortgagee, and authorizes him 
to retain such possession and to receive the rent and profits of the 
land in lieu of interest and towards payment of the principal, on 
condition that after the expiry of the term agreed on, or (if no term is agreed 
on or if the term agreed on exceeds twenty years) after the expiry of twenty 
years, the land shall be re-delivored to the mortgagor ; or 
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(6) in the form of a mortgage without possession, subject to the 
condition that, if the mortgagor fails to pay principal and interest according 
to his contract, the mortgagee may apply to the Deputy Commissioner to 
place him in possession for such term not exceeding twenty years, as the 
Deputy Commissioner may consider to the equitable, the mortgage to oe 
treated as usufructuary mortgage for the term of the mortgagee s possession, 
and for such sum as may be due to the mortgagee on account of the balance 
of principal due, and of interest due not exceeding the amount claimable at 
simple interest at such rate, and for such period as the Deputy Commissoner 


thinks reasonable ; or 


(c) in the form of a written usufructuary mortgage by which the mort¬ 
gagor recognises the mortgagee as a landlord and himself remains in culti¬ 
vating occupancy of the land as a tenant, subject to the payment of rent at 
such rate as may be agreed upon not exceeding sixteen annas per rupee of 
tlie amount of the land revenue in addition to the amount of the land revenue 
of the tenancy, and the rates and cesses chargeable thereon, and for such 
terms may be agreed on, the mortgagor having no right to alienate his right 
of cultivating occupancy, and the mortgagee having no right to reject the 
mortgagor unless on the grounds mentioned in section 39 of the Punjab 1 en- 
ancy Act, 1887. 

When a mortgage-deed is returned owing to its not being drawn up 
in one or other of the above forms, it may be accepted for registration if 
presented again in amended form under Rule 2. 

12. When an instrument purporting to alienate or charge produce of 
land is presented, it is necessary to ascertain who the alienor is. If he is a 
member of an agricultural tribe, then if the deed purports to alienate or 
charge the produce for more than one year, the Deputy Commissioner s 
sanction to the alienation is required, and if no copy of such order of sanction 
is produced, the deed should be returned under Rule 1 with instructions that 
a copy of the Deputy Commissioner’s order of sanction is required before it 
can be admitted to registration under Rule 2. 

13. An instrument of lease or farm made by a member of an agri¬ 
cultural tribe should not be refused admission to registration merely because 
the term of years prescribed in section 11 of the Act is exceeded m the 
conditions of the instrument, as the instrument in other respects would not 
be necessarily invalid. 

14. If, when an instrument is returned for amendment under Rule 1, 
it is entirely rewritten and re-executed so as to form a fresh document which 
conforms to the form prescribed by the Act, such fresh document may be 
admitted to registration under Rule 2 just as if it were the original document 


amended. 


15. (a) Delay in registering a document occasioned by the necessity of 
obtaining any order of Deputy Commissioner under the Punjab Alienation 
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of Land Act, 1900, should, in the asbence of any reason to the contrary, be 
held by the registering officer to he a delay due to urgent necessity within 
the meaning and for the purposes of sections 25 and 34 of Act XVI of 1908, 
and in such cases Sub-Registrars should take the orders of the Registrar 
accordingly. 


(b) If any delay occasioned by the necessity of obtaining an order of a 
Deputy Commissioner under the Punjab Alienation of Land Act, 1900, is 
not due to any default, on the part of the person desiring registration, the 
Registrar, in directing the registration of the document, should, whether he 
is acting under section 25 or section 34 of Act XVI of 1908, require pay¬ 
ment of only a nominal fine. It is obvious that the fine or additional fine 
should be as nominal as possible, and an order for the payment of an amount 
of even only one in excess of the proper registration fee would satisfy 
the' rule as to fines or additional fines, made under section 69 of Act 
XVI of 1908, to meet cases of this kind. 

i r * Hi * $ * 


17. In several districts, especially in the west of the Province, there 
is considerable laxity in the classification of many deeds presented for regis¬ 
tration which might be treated either as deeds of lease or deeds of mort¬ 
gage for a limited period. More often than not the Sub-Registrar adopts the 
classification' preferred by the deed-writer, and treats the deed as a lease if 
the writer has in it used the words patta , theka , uiustajri-nania , and so 
on, even though the terms of the deed show clearly enough that it is really 
a deed of mortgage, not of lease. 

18. The most suitable definitions of ‘lease’ and ‘mortgage’ for 
the present purpose are those contained in section 2 of the Indian Stamp Act, 

. 1899. It is true that the definitions are not mutually exclusive, and deeds 
. which transfer the possession of land in exchange for the payment of a 

premium, with or without a further annual payment, might be classified 
either as leases or as mortgages. As a practical rule, however, it may be 
held that if the land is transferred in order to secure the payment of a lump 
sum of money advanced to or due from the owner of land the deed is usually 
a mortgage deed, whereas in the case of a lease the land is transferred on 
account of a future recurring annual payment. 

19. Registering officers should decide, as best as they can, as to the 
nature of each so-called lease presented to them for registration. If they 
hold that the deed is a deed of mortgage, they will treat it as such for the 
assessment of stamp duty and registration fees, and if it is unstamped, will 
impound it. ‘ The real nature of the deed as decided by the registration 
office should, of course, be shown in column 2 of the register, prescribed 
for the purpose. 

20. In some cases the decision that a deed drafted as a lease is really 
a mortgage-deed will involve the decision of the further question whether, 
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viewed as a mortgage, it contravenes the provisions of the Punjab Alienation 
of Land Act, XIII of 1900 or not. The procedure in deciding the question 
will be that laid down in Appendix VI of the Panjab Registration Manual , 
1929, and paragraphs 8 to 16 of this order.) 

E—Procedure and Policy. 


21. Every application to the Deputy Commissioner for the exercise 
of any powers conferred on him by the Act shoud be in writing and be signed 
and verified by or on behalf of the person making it. It should also be 
accompanied by relevant excerpts from th e jamabandi and the field-map of 
the estate. 

22- No reference made to the Deputy Commissioner under sub-rule (i) 
Stamp on appli- of Rule 7 of the Pun i at> Alienation of Land Rules, 1937 
cations. (Rules 10 (See Punjab Land Administration Acts, Volume II) requir- 
Pua jab Alienation es any stamp, the mutation fee being considered sufficient, 
of Rand Rules, But any one may apply on an eight-anna stamp paper, 
1937 *) either before or after the transaction, for the sanction of the 

Deputy Commissioner to a permanent alienation under section 3, The 
procedurue is in the alternative. 

23. Unnecessary trouble is often caused by the failure of Deputy 

Commissioners to examine applicants carefully as to the 
a^aminedU nature of their application and to specify clearly in sending 
ca . " the application to a subordinate Revenue Officer for enquiry 

and report the exact point or points which require elucidation. 

All applications for permission to mortgage in forms other than those 
approved in section 6 of the Act should be disposed of at once by the 
Deputy Commissioner, for in the case of the alienee being a member of an 
agricultural tribe there is no need of permission, and if he is not a member 
permission cannot be given, except as contemplated by paragraph 39 (2) of 
this order. 

24. When a Deputy Commissioner sanctions a permanent alienation, 

his order leaves untouched questions relating to the title or 

Kncjuiry into 

title unnecessary, reversionary rights in the land. Under section 9 of the 
Punjab Pre-emption Act, 1913, no right of pre-emption exists in respect of 
any sale sanctioned by the Deputy Commissioner under section 3 (2) of the 
Punjab Alienation of Land Act, 1900, and to this extent the last four words 
of section 5 of the Punjab Alienation of Land Act stand repealed by impli¬ 
cation (124 P. R. 1916). 

24 .A. (1) Rule 13 of the Punjab Alienation of Land Rules, 1937, 
prescribes the form of every final order passed by the 
Deputy Cum mis- Deputy Commissioner under the Act which has the effect 
Sioner's final Q f sanctioning an alienation or charging of land or of the 
produce thereof, permanently or for a term of more than 
twenty years. Such an order should not be passed in terms so general that 
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or withholding sanc¬ 
tion under section £> epu ty Commissioner has 
* (2) of the Act. _. ;— 


it could be used with reference to any transaction. It should be in English 
and be signed in full not by the “ Collector ” of the district but by tne 
“■ Deputy Commissioner, ” and be sealed with the seal of the eputy 
Commissioner’s office. 

(2) Every such order should be recorded in the register prescribed in 
paragraph 43 of this order. 

(3) Any breach of the conditions prescribed by the Deputy Commis¬ 
sioner, eng., incomplete transactions, the minimum price to be paid tor the 
land and the persons to whom the sale price is to be paid, shorn e 
reported to the Financial Commissioner for such action as be may see fit to 
take on the revision side- 

25. (1) The Act aims atconserving the land of the socio-economic 

group notified under section 4, as a tribe or group of 
group ; but under section 3 (3) the 

j, CH uvy , „.—_ ~ - discretion to grant sanction 

to the permanent alienation of land by a member of any 
such group to an outsider. This discretion is controlled hy the Financial 

Commissioner’s plenary powers of revision under section 19 of the^Act, 

read with section 16 of the Punjab Land Revenue Act, 1887, and the 
Deputy Commissioner should, therefore, be guided by the Financial Com¬ 
missioner’s instructions embodied in paragraph 37 of the Land 
tration Manual (hereinafter referred to as the Instruction ), 
interpreted by their rulings (1935 L. L. T. 11). The instructions in some 
cases require (clause ii), and in others merely permit (clause in), the 
grant of sanction to agriculturists for selling their land to persons not 
included in the same notified tribe. For the first category of cases it is 
provided that sanction should be given whether other agr.cultur.sts are 
prepared to buy or not. For the second category, that is to say, m all 
permissive cases sanction is only to be given where no agriculturist has 
offered or is ready to offer a “ fair price for the land. 

(2) By “ fair price ” is meant the price at which land changes hands 

among agriculturists inter se, and not that usually a 
What is fair price. fancy one _ w hich a non-agriculturist is prepared to pay 
in view of the ring-fence set up by the Act. It is only when this “ fair 
price ” is not offered by any member of the agricultural tribe in question 
that the Deputy Commissioner is justified in granting sanction, one of the 
effects of which is to deprive the class of persons mentioned in sections 14 
and 15 of the Punjab Pre-emption Act, 1913, of their valuable right of 
pre-emption by virtue of section 9 «f the Act (of. paragraph 24 of this 
Standing Order). Sanction should not be given merely because a non- 
agriculturist is offering a large price than what any agriculturist is willing o 

pay (1934 L. L. T. 57). 

(3) Sanction should not be granted even in cases where the instructions 
require it to be granted, unless it is clear that the transaction is really 
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advantageous to the vendor and, what is equally important to his family. 
This negative rule does not imply the converse proposition, namely, that 
sanction shall be granted in every case merely because the alienat.on is 
advantageous to the vendor or to his family. The case should be covered 
by clauses (») and (Hi) as interpreted by the rulings of the Financial 

Commissioners. . f 

(4) In particular the liquidation of an unsecured loan is not one of 
the objects for which it is proper to give sanction (1935 


L L. T. 3), nor should sanction be granted to enable the 

Itulings noticed. rf „ ^ decree , Civil Court (IMS 

[ L- T. 27) nor to secure the payment of land revenue (1935 L. L. 1. 11) 
or taccavi loans recoverable as arrears of land revenue, for which the 
Collector has ample powers under Chapter VI of the Punjab Land Revenue 
Act, 1887 (1936 L. L. T. 38). 

(5) Paragraph 37 itii) ( b ) of the Land Administration Manual 
provides that sanction for the alienation may be given to indebted zamindars 
owning mortgaged land, to sell a part of their land in order to raise money to 
redeem the whole or part of the rest. The term “ mortgaged land 
obviously means land under a simple mortgage of the kind defined in 
section 58 ( b) of the Transfer of Property Act, and not land alienated for a 
fixed period under the orders of a court, or under section 6 (1) («) of the 
Act (1935 L. L. T. 29 and 1936 L. L T. 1). Sanction under this clause 
should only be given if the Deputy Commissioner is satisfied that the sale is 
hot intended to cover up benami transactions. The Deputy Commissioner 
will indeed be well advised to have a statement prepared showing the history 
of the alleged mortgages, especially if they are in favour of agriculturists. 
The statement should not only show the date and nature of each mortgage 
and the amount of the mortgage-debt, but also the name of the mortgagee 
and his connection, direct or indirect, with the prospective vendee. The 
object for which the mortgage was effected is important, because more than 
one mortgage in succession are often made in order to cloak the original 
benami transaction. 

(6) The Act permits the grant of sanction even after the alienation is 
otherwise completed, but the Deputy Commissioner should not allow his 
hands to be forced by a fait accompli. What he should see in such a case 
is, whether if the application had been made before the sale, he would or 
would not have granted sanction on the facts then existing. If the sale 
is proved, the Deputy Commissioner is competent to give sanction even 
against the wish of the vendor if he is resiling from the sale under cover of 
the Act, provided the equities of the case require it and the transaction 
is not opposed to the principles of the Act (1922 L. L. T. 133). Sanction 
cannot, however, be given against the wish of the owner to an alienation 
that has not gone beyond the stage of negotiations. 

(7) A would-be vendee has no right of appeal from the Deputy Com¬ 
missioner’s order refusing sanction (1935 L. L. I. 3); but it is open to the 
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Commissioner to report any such case to : the Financial Commissioner for 
revision provided the owner of the lWi iti question does not object. 

25-A. Sanction may be accorded by Duputy Commissioner to 
alienations to Mazhabi and’ Ramdasia Sikhs who have 
Mazhabi and se rved in the army and are recommended by their Corri- 
Mamdasia SiUis. mand j n g Officers, sanction to which is applied for under 


Necessity of using 
section 14. 


section 3 (2) of the Act. 

26. Sections 2 (3) (/) and 2 (4) of the Act expressly define ‘any 

right of occupancy * as ‘ land * and ‘ grant of occupancy 
Occupancy fight. rights ’ as a ‘ permanent alienation . There is no reason 

why the Deputy Commissioner should not sanction such alienations where thp 
object is to promote agricultural development by giving favourable terms to 
new settlers and the like. Where these conditions are fulfilled and no 
evasion of the Act is contemplated, such alienations may be freely sanctioned. 

27. When the permanent alienation is merely proposed to be made 
and is disallowed it is only necessary to communicate 
the order to the parties or to the Revenue Officer dealing 

with the mutation case. But if the permanent 
alienation has already been made and the Deputy Commissioner refuses 
sanction, he must pass an order under section 14 of the Act, declaring 
that the transaction will take effect as a usufructuary mortgage in form (a) 
permitted by section 6, and fixing the term and the conditions which he 
considers reasonable. 

28. As regards the conditions, little latitude is allowed, because 
those prescribed in section 6 (l) (cr) and in section 7 
would be applicable. Conditions may, however, be added 
in accordance with section 8. 

29. In the case of mortgages executed before the passing of the Act, 

subsequent increase in the mortgage-debt should not 

Increase of mort ord j nar jly be treated as creating a new mortgage to which 
gage money. J 

sections 6 to 9 of the Act would apply, even though a new 
deed is executed. If, however, the new deed expressly declares that the 
old mortgage is cancelled, or if it contains conditions substantially different 
from those contained in the old. mortgage deed or an additional area,of land 
is included in the security or raises the aggregate mortgage money to a 
figure in excess of the value of the land, and the Deputy * Commissioner 
thinks it equitable to use the power conferred on him by lection 9 (1) of 
the Act, he may do so; but unless the old deed has been cancelled, the 
Deputy Commissioner has no power to touch it, and can only revise the 
new mortgage. 

30. Gifts made in good faith for religious or charitable purposes are 

outside the scope of the Act. But rules 5 and 7 of the 
Glfts ' Punjab Alienation of Land Rule’s provide that every such 

gift, if made by member of a notified agricultural tribe to a person about 


The same condi¬ 
tions. 
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Ben a mi transac¬ 
tions. 


whom it is asserted or there is any other reason to believe, that he is not a 
member of the same notified tribe as the alienor, should be referred to the 
Deputy Commissioner for decision. It will be for the Deputy Commissioner 
to decide whether the transaction is really a gift and not a disguised sale, and 
whether the purpose is religious or charitable. If he holds ‘ that the 
transaction is not a gift or not made for the purpose permissible, he should 
treat it like' any other transaction to which the Act applies, in this 

connection it may be recalled that no Civil Court has jurisdiction in any 
matter which a Revenue Officer is empowered by the Act ‘.to dispose of, nor 
can any Civil Court take cognizance of the manner in which any Revenue 
Officer exercises any power vested in him by or under this Act. 

31. (a) A transaction which contravenes the provisions of the Act 

does not cease to be void, because it is benarni, that is, 

one in which a nominal alienee, a member of an agricul¬ 
tural tribe is merely an agent of the real alienee, 
who is not a member of such a tribe ; and mutatmn of such 'a 

transaction should be rejected accordingly It has been ruled by | 

Financial Commissioner in P. R. 44 of 1932 that when a 
appears to be interested in an alienation-permanent or temporary-between 

two agriculturists the burden of proof for the purpose of mutation P roce e 

ings should be upon the alienee to show that the transaction is 
benarni. 

( h ) If, however, the nominal alienee produces the decree of a competen 
Civil Court authorising him to take possession of any land, effect should be 
given to the decree in the revenue records without hesitation, provic u • 

the Deputy Commissioner in the discretion vested in him by ic 

of the Act is satisfied that the nominal alienee is a member of an g 
tural tribe. 

(c) Action should not be taken under clause (n) unless there is reason 
to suspect bad faith. Where, for instance, one agriculturist genuinely as¬ 
sumes responsibility for a debt due by a second agriculturist to a thir 

person who is not a member of an agricultural tribe, the first agricu uri 

may obtain a mortgage of the second agriculturist’s land by way of security. 
To such a transaction there is not necessarily any objection and mutation 
should not in such cases be refused. 

id) An entry in a jamabandi incorporating a benarni transaction 
which contravenes any provision of the Punjab Alienation of Land Act 
should be corrected after reviewing the orders passed on the mutation 

concerned. 

32. Attempts are frequently made by persons who are not s amindars 
to get themselves recorded as members of agricultural tribes 


w . -.. . 

Record of tribal ^ ^ . g des i ra t>i e to check such attempts. The most simple 

case that can occur is where a person applies to have his 

tribal designation as shown in the village papers altered, apart from 
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any proceedings under the Alienation of Land Act, from that of a non-agri- 
cultural to an agricultural tribe. It has been ruled (l P. R. 1923 Rev.) that 
mutation proceedings should not be used to change caste designations. 
Applications for mutations, which have only this object in view, should be 
summarily rejected. 


If, however, the applicant gives notice that he will bring a civil suit 
to that end, the Deputy Commissioner should without delay, consult all 
available records and make full enquiries on the merits of the case. It 
should be borne in mind that according to the judgment of a Divisional 
Bench of the High Court of Judicature at Lahore in Civil Appeal No. 1020 
of 1931, the production of a few oral witnesses about alleged marriages 
between the family of the applicant and the caste to which he claims to 
belong is not sufficient to rebut the presumption of correctness which 
attaches to the entry in the revenue records for every estate outside a mun¬ 
icipality or cantonment or outside the district of Simla except the tlaka O' 
Kotgarh in the Kot Khai tahsii (c/., Financial Commissioners ’ Notification 
No. 1647-R., dated the 11th August, 1937). 

The Deputy Commissioner should then report to the Commissionei 
his opinion on the merits of the case, supported by copies of the revenue 
records and other relevant papers. If in any case the Commissioner is 
satisfied beyond reasonable doubt that the claim of the plaintiff is just, in 
such a case he should order not only that the suit be not defended, but that 
necessary steps should be taken to prevent such suits being brought, by 
making an admission that the entries in the revenue records were previously 
incorrect and by ordering their correction. 


The above instructions relate to mutations which take place 
between settlement and need not be followed when a special revision of 
records in accordance with section 32 (l) of the Punjab Land Revenue. Act, 
is in progress. When such a revision takes place a man’s caste can be 
changed under section 37 (&), if all the parties agree and if the Settlement 
Officer finds that there is a mistake which requires correction. But 
orders in such mutations should not be passed by officers subordinate 
to the officer in charge of the settlement, who should submit the records 
for the confirmation of the Commissioner in case if a change in caste entry 
is proposed to be sanctioned (Junior Secretary to the Financial Commis¬ 
sioners’ letter No. 2866-R., dated the 25th October, 1935). 

33. (*) The second class of cases to be noticed is of a more complicated 
nature, and arises out of proceedings directly connected 
The same. w j th t he working of the Punjab Alienation of Land Act. 

(U) Sub-sections (1) and (2) of paragraph 7.22 of the Land Records 
Manual provide for the procedure of patwaris and revenue officers when 
dealing with permanent and temporary alienations of land suspected to be 
made otherwise in accordance with tire provisions of the Alienation of 
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Land Act. But the question whether an alienation is or is not in accordance 
with the provisions of the Act may depend on the issue whether the 
alienee is or is not a member of the same notified tribe as the alienor. 

(m) If in such a case the claim of the alienee does not depend on any 
entry in the record-of-rights (e.g , when the alienee is not recorded as the 
owner of agricultural land outside the limits of a municipality or a canton¬ 
ment and it is asserted or there is any other reason to believe that the 
alienee is not a member of the same notified tribe or group of tribes as the 
alienor, the case will be one for decision by the Deputy Commissioner 
under Rule 7 [1] of the Punjab Alienation of Land Rules, 1937). 

34 (t) A more difficult class of cases is where the alienee, though 

shown in a record-of-rights, is described by a group namely. 
The same. w hi c h is not one of the well-recognized sub-divisions of the 

notified tribe to which he claims to belong, e g., where a Bagga claims that 
the Baggas are A wans. 

(ii) Here there is a general question for decision viz., whether the 
contention is correct that the group concerned does not in fact belong to 
one of the notified tribes ; and the decision would b.e of importance because 
all future applications by members of the group would, in the district con¬ 
cerned, be dealt with in accordance with it. 

(iii) Whenever a case of this kind arises, the Revenue Officer shall 
report it to the Deputy Commissioner, who will himself make an inquiry, 
and, unless he rejects the application, report the result to the Commissioner 
for orders. If the commissioner considers the case clear, he should dispose 
of it himself, but doubtful cases should be reported to the Financial Com¬ 
missioner. It is most desirable that in dealing with cases of this class there 
should be uniformity of treatment throughout the Province. 

35. (1) A person’s change of caste in the revenue records has a 

retrospective effect as it is not a question of adopting a 
The same. new status (1931 L. L. T. 45). Similarly the adoption 

of a profession, the change of religion (71 I. C. 312) or marriage (141 I. C- 
268, 55 !• C. 236) cannot affect a man’s tribe for the purposes of the Act 
(cf- paragraph 7-24 of the Land Records Manual). 

(2) It has been held that, when a son is born to a widow of a member 
of an agricultural tribe more than 280 days after his death, and is not 
allowed to succeed to his ancestral land till the decision of a Civil Court, 
his caste if he acquires any land should, for the purposes of the Act, be 
considered, till the decision of a competent court on the matter, to be the 
caste of his mother. 

36. * * * * * 


37. Working of section 15 .—Where the fruit of 


Deputy Comis- 

tf "leases to^fruit gardens is sold for more than one year in advance, the 

gardens for more case should be treated as one in which the Deputy 
than nnp year ... . » . 

Commissioner s sanction is necessary. 


than one 
necessary 
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The object of ttai? section is to prevent the eyasipn of its provisions by 
the substantial mortgage of the land under colour of the alienation of, or of, 
charge upon* its produce. It is not intended to prevent tsuntitid'cirs from borro¬ 
wing on the security of the crops of the two next following harvests, nor to 
interfere with bona fide contracts for the disposal of produce tojarge firms 
engaged, for example, in the wheat export trade. When a case'under this 
section comes before a Deputy Commissioner th^ main point for his consi¬ 
deration is whpther the transaction for which his sanction is sought will 
amount to air evasion of the Act. If not; restraint of trade being obviously 
objectionable', sanction should be 'freely given. When, however, the 
contract is made for more than one year by' a zamindar in favour of a 
money-lender, it is most probable that an evasion of the Act is intended. 

38i If the temporary alienation is a mortgage which should have, 

been made in accordance with sections 6, 7 and 8 of the 
revisk>n at ’orraor 0 t- Act .but has actually been made otherwise, then if muta- 
pages made in tion of names is in consequence refused, the parties will 
mhted. n °Sectkm have two opportunities of applying to the Deputy Commis- 
ffflj. sioner to revise and alter the terms of the mortgage so as 

to bring tbsm into conformity with the Act. The parties can either do this 
directly mutation of names is refused, or they can do it later if their case 
conies into court and’ the court refuses to enforce the irregular mortgage. 
I'f, however, they choose to file,a separate and dulv stamped duplication' 
in’ the course of the mutation case, the application should be forwarded 
to the Deputy Commissioner for disposal under Rule 12 of the Punjab 
Alienation of' land' Rules, 1937, and the Revenue Officer should ordinarily 

adjourn the proceedings’ for a reasonable period to enable the parties to 
produce the Deputy Commissioner’s order. 

39. Other. applications which may be made to the Deputy Cotn- 
Other applications. mi?sioner are the following : 

fl) Under section 6 (1) {£>) to place the mortgagee in possession ; 

(2) Under-section 6 (l) («*) for the sanction of the Provincial Govern- 

ment to a mortgage in any form not ibermifted by -sub-clauses \iaj, (6) and (c) 
of the same sub-sectionc.C 1935 L. L. T- 12). ■; [ i: ' V ' 

(3) XJodfet 1 section'd (2) to file the term and mortgdge-money of the 
usufructuary mortgage ; 

(4) Under section 7 (3) to fix the proportion.of the mortgage debt to be 

deemed equitable ; ,, , 

(5) Under section 9 (2) to put the mortgagee to his election as therein 

prescribed ; 

(6) Under section 13 to ej : ect a'mortgagee, lessee or farmer and place 
the; person entitled in possession ; 

(7) Under section 24 to exempt any person or any area from the 
operation of the Act or any of th^ provisions thereof. 
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In all these cases the procedure will be regulated by the Punjab 
Alienation cif Land Rule^, 1937. It will be observed that, 
in addition to applications from the parties, Deputy Com¬ 
missioners will have references made to them by Assistant Commissioner^, 
and the Civil Courts. The procedure will then be regulated by rule 12 of the 
Rules referred to above. 

i ' 1 .1. JV. .l ' :; 

41- Some of t;he cases enumerated in paragraph 39 above,, as those in 
which applications may be made to Deputy Commissioners, 
he same. call for further remarks. 

t. . .. • 

Application under section 6 an order of the Deputy 

Copimissioner js necessary, whether an application is made by any party 
or not. If the ^mortgagor is ejected, the Revenue Officer ordering the eject¬ 
ment under section 45 of the, Tenancy Act must report { the case, to the Deputy 
Commissioner, so that he rpay exercise the powers conferred upon him. If 
the mortgagor relinquishes or abandons his cultivating occupancy of the 
land* the necessary report,to the Deputy Commissioner should be, made 
by the patwari, tfye fi^jd kanungo and the tahsildar . The usufructuary 
mortgage resulting from the proceedings should be entered in the record-of- 
rights. 

Application ifnrfer section 1 {3)c —If the mortgagor brings a suit for 
redemption, the case njtay be referred to the Deputy Commissioner by the 
Civil Court for determination of the proportion of the mortgage debt which 
is to be regarded as due (see paragraph 45 of this Standing Order). The 
Deputy Commissioner will then decide the case upon the reference or after 
such further enqiiiry as he may* deem fit. 

In determining the amount ,due, the Deputy Commissioner should 
state his calculations in proper detail (1924 L. L T. 28) It has been held 
(1921 L, L. T. 36), that the words “such proportion of the mortgage debt 
as the Deputy Commissioner determines to be equitable ” used in section 
7 (3) are wide and confer upon him a correspondingly wide equitable 
power. They do not restrict him to a mere arithmetical consideration of the 
elapsed portion of the terimof the mortgage. The Deputy Commissioner is 
in fact hound to enquire into and to consider the extent to which the 
principal sum together with reasonable interest thereon has been realized 
by the mortgagee* from the rents and profits , of the land held under the 
mortgage. The inclusion in the'account of a charge for reasonable interest 
in addition to the repayment of principal against such rents and profits 
is not inconsistent with sub-section (l) of this section. The meaning 
of that provision is that no balance of interest can under any circumstances 
remain as due or recoverable after the expiry of the stipulated term of the 
mortgage and it thus indirectly affirms the provisions of section 6 (l) (a), so 
far as the latter refers to the subject of interest. 

This section should not be allowed to be evaded by treating a mortgage 
as a lease (1924 L. L. T. 1 and 1926 L. U T, 1). 
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Application under section 9 (2). See paragraph 42 below. 

Application under section 13. See paragraph 7 47 ol the Punjab 
Land Records Manual, Chapter 7. 

Application under section 24.— In exceptional cases, it maybe 
advisable to exempt specified areas under this section, as, for example, 
when a wealthy zemindar owning much land desires to hypothecate a portion 
of it for commercial reasons, or to improve or consolidate his property (c/. 
Punjab Government Notification No. 4185-R , dated the 18th December, 
1934). The Punjab Government have already signified their willingness 
to consider applications to exempt a person or his estate under the superin¬ 
tendence of the Court of Wards from the operation of the Punjab Alienation 
of Land Act. if certain conditions are satisfied (vide Punjab Government 
letter No. 1710-R., dated the 10th June, 1935 to the address of all Com¬ 
missioners of divisions). 

42 The following instructions are issued regarding the working of 
section 9, sub-sectiOns (2) and (4) of the Act, in regard to mortgages by 

way of conditional sale made before the commencement of the Act which 

still subsist :— 

(1) A Deputy Commissioner should decline to exercise his powers 
under section 9 (2) if the mortgagor on appearing before him denies the 
execution of the mortgage or pleads payment of the mortgage debt 0916 

L. L. T. 4). 

(2) If the condition intended to operate by way of conditional 
sale is to the effect that, in default of payment of the mortgage money or 
interest at a certain time, the land will be absolutely transferred to the 
mortgagee, and if the mortgagee agrees to the said condition being struck 
out, no new mortgage deed need be drawn up, and it will be sufficient 
for the Deputy Commissioner to strike out such condition and attest the 
alteration so made. 

(3) If, however, the mortgagee elects to “ accept in lieu of the said 
mortgage ” a mortgage which may at his option be either in form (a) or 
form ( b ) as permitted by section 6(1) of the Act, a new deed of mortgage 
will have to be executed, as in such a case there is no mere alteration of a 
subsisting mortgage, but the substitution of a mortgage of one kind for 
another mortgage of a different kind. In this case, by Government of 
India Notification No- 6167-S. R., dated 6th December, 1901, so much of 
the stamp duty on a new mortgage deed drawn up as referred to above, 
as is not in excess of the duty already paid in respect of the previous 
mortgage, has been remitted. Under the ordinary rule of law the mortgagor 
will have to meet any excess stamp duty payable and also othei expenses 
incidental to the mortgage- 

(4) If upon the mortgagee electing to accept an approved form of 
mortgage in lieu of the original mortgage the mortgagor cannot be found, 
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fails to appear or refuses or neglects to execute the new mortgage, the 
Deputy Commissioner is empowered by section 9 (4) of the Act as amended 
in 1907 to execute the mortgage himself on such terms as to costs as he 
may think fit. 

(5) If, however, the mortgagee when put to his election by the Deputy 
Commissioner refuses to agree to either of the alternatives offered him, the 
Deputy Commissioner should explain to him that he is not at liberty thus to 
attempt to defeat the law, that he must choose one of the two courses 
provided for him by the section of the Act, and that the only practical result 
of his refusal to elect, is that he leaves it to the Deputy Commissioner to make 
the election for him. If, in the face of such an explanation, the mortgagee 
still refuses to act, the Deputy Commissioner should then act for him and 
define what the mortgage is to be in accordance with the power conferred 
upon him by section 9 (2). In such a case ordinarily the best course will 
be to strike out the condition intended to operate by way of conditional 
sale, because this avoids the further complication that if a new mortgage 
is ordered, the mortgagor may decline to execute it. One of the objects 
of the Act was to cancel conditional sales with retrospective effect, subject 
to an arrangement by which the mortgagee should not lose his security. 
When he would have adequate security with the sale clause struck out 
there need be no hesitation in compelling him to accept that arrangement 
if he will not do so voluntarily. It is only when the mortgage-deed 
with the sale condition excised would not afford adequate security and when 
the mortgagee refuses to exercise the option allowed to him by law, that 
the Deputy Commissioner need of his own motion order a new mortgage. 
It must be remembered however that, if the Deputy Commissioner of 
his own motion orders a new mortgage and the mortgagor thereupon 
declines to execute it, the Deputy Commissioner is not empowered to execute 
the mortgage under section 9 (4) of tip amended Act, because one of the 
conditions of the exercise of that power h the agreement by the mortgagee 
to accept a new mortgage. 

43. The Head Vernacular Oerk, or such other official as the 
Deputy Commissioner may appoint, should maintain a 
register in form KV III prescribed in paragraph 3 of 
Standing Order hp. 55, and the Deputy Commissioner 
should submit ^nonthly to the Commissioner and 

the Financial Commissioner a statement of all sanctions given by 
him under section 3 ( 2 ) of the Ac fin form P. A. L. 1 appended to this 
Standing Order. 

44. (l) Commissioner shoulj scrutinise the monthly statement of 
Scrutiny by Com- sanctions prescl bed in the preceding paragraph and 

missioned call f or a R case where the Act or the Rules or the 

instructions appear to have been ’ contravened—suitable cases should be 
referred to the Financial Commissruer for revision 


Registers ami re¬ 
turns. Rule 14, 
Punjab Alienation 
of Land Rules, 
1937. 
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(2) If in any case that is sub-judice , particularly when 
extent of the land to be alienated is 


the value or 

, ___ _considerable, 

Financial Com- points of doubt or difficulty arise, a reference may be 
missioner. made for the orders of the Financial Commissioner; 

-but questions should be referred to him under this sub-paragraph only if 
they involve the interpretation of law or genera) instructions and then only 
if the Revenue Officer making the reference feels a reasonable doubt in 
their regard. When making references the Revenue Officers should send 
up through the ordinary channel the specific points on which doubt is enter¬ 
tained together with their own opinion and a concise statement of the 
relevant facts. The Financial Commissioner will not, however, assist the 
Revenue Officers below in making up their minds on questions of fact (1936 
L. L. T. 1). 

F.— Effect of the Act on the Procedure of Civil Courts. 

• 45. In suits for redemption of mortgage to which the provisions of 
section 7 (3) of the Punjab Alienation of Land Act 
Reference by the the jurisdiction of the Civil Court is barred by 

Deputy Commis- section 21 (1) of the Act, as regards determining the 
s,oner ' portion of the mortgage debt to be decreed. The Chief 

Court accordingly issued instructions in 1901 (Circular Memo. No. 
9-2178-G., dated the 30th May, 1901) enjoining that in such cases, the 
Civil Court should, on the application of either of the parties, refer to the 
Deputy Commissioner for a determination of the proportion of the mortgage 
debt that is equitable, and keep the case pending until such determination 
has been made. 


46. 


Land, ’which is defined in section 2 (3) of the Act and includes 
land applied to agriculture or pastoral purposes, is not 


Sale in execution a j ea ki e j n execution of any decree or order of any Civil 
of decree. Section ti¬ 
le. or Revenue Couit when it belongs to a member ot an 

agricultural tribe. Accordingly no .proposal for the sale in execution of 

u , cree of land belonging to a member of an agricultural tribe can now be 

made except by mistake. 


In ‘he Full Bench judgment I. L. R. 1 Lahore, 192, it was ruled 
;bat land, which under section 16 ot the Punjab Aliena¬ 
tion -'f Land Act, cannot be sold in execution of a 
decree, can legally be attached, and that the court has the power to order 


47. 

Attachment. 


its temporary alienation for the realizi 


tion of an adequate sum from its 


produce in order to satisfy a decree agaian its owner. In this connection 


, 6 and 10 of the Punjab Debtors’ 


Standing Order No. 64, and sections 4, 

Protection Act, II of 1936, should be sefB, 

48- The question has been raised whether the words " proceedings, 
for the enforcement of a condition intended to operate by 
way of conditional sab in sub-section 3 of section 9 of 


Conditional sale. 
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near) proceedings taken under section 8 of Regulation XVII of 
whether they include proceedings in suits, appeals or execu- 
as well. 


The Chief Court has held that the words above quoted mean 
proceedings under section 8 of Regulation XVII of 1806, only—vide 
Punjab Record No. 26 of 1902 (Civil). 

49. (l) Some difficulty having been felt in the interpretation and 

working of section 9 (3) of the Punjab Alienation of 
The same. • Land Act, and more particularly as to the stage at 

which a reference should be made by the Civil Court to the Deputy Com¬ 
missioner, the Hon’ble Judges of the Chief Court were pleased to issue 
following directions in their Circular Memo. No. 3-1118-G-, dated the 13th 
March, 1902, as amended by the Circular Memo. No. 4129-G., dated the 
24th October, 1907 : 

(а) In “ proceedings ”, i e ., in proceedings under section 8 of 
Regulation XVII of 18C6, the action of the District Judge is purely tnims- 

teria ). If the Deputy Commissioner, on a reference being made 

returns the proceedings without striking out the clause as to conditional sale, 
the District Judge should proceed to serve the notice on the mortgagor, as 
required by Regulation XVjlI of 1806. 

(б) If a civil suit is instituted on a mortgage to which section 9 of the 
Act applies, the Civil Court shall not make a reference to the Deputy 
Commissioner under sub-section (3) of section 9 until it has disposed of any 
objections brought by the mortgagor against the validity of the mortgage, or 
of any plea raised by him on the point of limitation. 

(2) Special features of suits for redemption and foreclosure of mort¬ 
gages of this kind will now be found in part (/) of Chapter 1-N., of the 
High Court Rules and Orders, Volume I, 1930. 
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Statement of sanctio/is to sales of land accorded under section 3 (2) 
of the Punjab Alienation of Land Act , 1900 , by the 
Jj)epnty Commissioner. 

(Prescribed by paragraph 43 of standing order no. 1.) 


Serial 

No. 

Name and 
tribe of 
vendor. 

Name and 
tribe of 
vendee. 

Area with 
kind of soil. 

j 

Conside-' 

ration. 

Reasons for 
sanctioning 
sale. 

1 

2 

3 

4 

5 

6 





Ks, 



Notes. —(l) Sanctions for the alienation of land to serve as site for a 
factory or house etc., under paragraph 37 (it) of the Land 
Administration Manual need not be included in the state¬ 
ment, if the area of the land in question is one kattal (one- 
eighth of an acre) or less ; unless the Deputy Commissioner 
desires to do so for any special reason. 

(2) In column 6 the reasons for sanctioning the sale should be 
given with reference to sub-paragraph of paragraph 37 of 
the Land Administration Manual. To say merely that the 
sale is advantageous to the vendor is not sufficient. 

No* _ Dated. ____ 

Copy forwarded to— 

(1) the Commissioner, _ .__ ...division ; 

(2) the Financial Commissioner, Lahore. 

Deputy Commissioner, 

___ _ __ district. 
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APPENDIX II. 

PUNJAB LAND ADMINISTRATION MANUAL 

(CHAPTER II— Paras. 23 to 52). 

23. There used to be an old rule which required the sanction of the 

Commissioner to the transfer to a stranger of a share 

Commissioner's . village community. It was more a 

sanction to trans- or lanci iu a , . 

lers to strangers device to ensure that reversioners had an opportunity 
formerly required. ^ (heir right of pre-emption than an 

attempt to restrict freedom of contract. Mr. Cust, in 1860, explained it 
as follows : “ The right of pre-emption is not to be evaded ; the sanction 

of the Commissioner must precede all such mutations, and withm a period 
of three months from the transfer taking place or being made known to 
the parties concerned, the validity of the transfer may be disputed by a 
regular revenue suit under paragraph II, part I, Chapter XIII, of the Punjab 
Civil Code/* 

The rule was retained in the instructions on mutation procedure under 
the first Punjab Land Revenue Act, XXXIII of 1871. But it was there 
directed that " if the transferee has obtained possession, and no suit for 
pre-emption is brought within the term of limitation, or if such suit, when 
brought is dismissed, mutation of names shall be sanctioned”. This may 
have had some effect in discouraging transfers to strangers, the tendency 
being to regard a transaction of the sort as incomplete till it had been recog¬ 
nized by an entry in the record-of-rights. 

24. The causes which led to the passing of the Punjab Alienation 
of Land Act, XIII of 1900, have already been explained. 
The direct restraints which it imposed on freedom of 
transfer appeared novel at the time although restrictions 
on free, transfer are found in one form or another in 

many countries. 

25. The Act came into force on the 8th of June, 1901. It extends 
to the whole of the Punjab, but power is given to exempt 
by notification any area, person or class of persons 

wholly or partially from its operation. The only exempted district is 
Simla, except the ilaqa of Kotgarh in the Kot Khai TahsiJ, but all Munici¬ 
pal and cantonment areas in other districts have been excluded from the 
operations of the provisions restricting freedom of transfer. The Act 
applies to the rights of occupancy tenants as well as to those of landowners. 
It classifies alienations as “ permanent *’ and “ temporary.*’ The former 
includes sales, exchanges, gifts and wills; the latter mortgages and 
leases. 


<SL 


Far-reaching 
change effected by 
Punjab Land Ali¬ 
enation Act. 


Scope of the Act. 
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26. Mortgages are broadly divided into usufructuary and collateral 
mortgages. In the former the mortgagee takes possession 
of the mortgaged land, enjoying the rents and paying 
the land revenue, the difference between the rent 
revenue being regarded as equivalent to the interest on the 
debt. In a collateral mortgage the mortgagor retains 
possession of the land so long as he pays interest and instalments 
of principal according to the terms of the mortgage-deed. If he makes 
default, the mortgagee can claim to be put in possession. 


Usufructuary and 
collateral . mort¬ 
gages. 

and the 
mortgage 


*' Members of 
agricultural tribes” 

and “agriculturists * 


27. The provisions of the Act which deals with 
temporary alienations only recognize two classes of persons: 


(a) those who are, and ) 

J members of agricultural tribes. 

(b) those who are rot ) 

Upon the latter no restrictions of any kind are imposed. Those relating to 
permanent transfer originally introduced a third class described as— 


(c) agriculturists. 

28- The first class consists of persons belonging to the tribes notified 
as “ agricultural ” under the powers conferred by 
CU S’ e ;^ n : section 4 of the Act, and the second obviously includes 

meaning of term. a ]| ot | 5er persons. Sub ject to the exceptions noted 

below, the lists of agricultural tribes which have been gazetted comprise 
every tribe dependent on the land for support which owns any considerable 
area of land in the district under which its name is shown. Brahmans 
have been excluded for the present even from the main group of those 
districts in which they own much land and cultivate with their own hands 
because they are largely engaged in money-lending and other non-agricultural 
pursuits. They have been notified in separate groups. 


29. The first two grounds are in the main natural ones, but the 
third, or that of “ agriculturists was purely artificai. 
meaning 11 oTterm. It embraced most, but not all, members of the first, and 
some members of the second group. The term agri¬ 
culturist ” was defined as “ a person holding agricultural land who either 
in his own name or in the name of his ancestor in the male line, was 
recorded as the owner of land or as an occupancy tenant in any estate at 
the first regular settlement or, if the first regular settlement was made 
in or since the year 1870, then at the first regular settlement or at such 
previous settlement as the local Government may by order in writing, 
determine.” The provision was introduced to mitigate what appeared 
to be the hardship of preventing acquisition by those who were land 
owners. Experience proved that it was unsuitable and it was repealed in 
1907. 
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31. There are no restrictions on the purchase of land but only on 

its sale. The sale by a member of an agricultural tribe to 
Restrictions on Qne nj>t belonging to sucli a tribe in the same district 

requires the sanction of the Deputy Commissioner. Sanc¬ 
tion may be given either before or after a deed of sale has been drawn 
up and possession given. If sanction is refused, the sale takes effect as an 
usufructuary mortgage in the first of the three forms described below for 
such term not exceeding twenty years, and on such conditions as the 
Deputy Commissioner may think reasonable. 

32. For the present all the agricultural tribes in each district, with a 

few exceptions noted below, have been notified as forming 

Alt agricultural . , er oup. Members of agricultural tribes have 

tribes in each dis- ‘ ® ^ 

trict form a single therefore with these exceptions, full powers of selling and 
group. buying inter se within the limits of the district in which 

they own land. Should this broad system of grouping lead anywhere to 
the rapid expropriation of one tribe by another, the formation of smaller 
groups of tribes may become necessary. Brahmans and other agriculturists 
in some districts have been declared as separate groups oi agricultural 
tribes within their respective districts from 1909 onwards. 


33. Cancelled . 

34. Cancelled . 

35. The executive order by which a Deputy 
mg^le does*'not Commissioner sanctions a sale in no way affects any 
affect rights of right which reversioners or others have tc contest the 
validity of the transfer by legal proceedings or to 
claim pre-emption. 

36. All that has been said above of sales applies equally to exchanges, 
Exchanges, gifts gifts and wills. Death-bed gifts to Brahmans, often 

and wills. known as dohli, are not usually regarded as subject to the 

provisions of the Act. But the amount which can be alienated in this 
is limited by custom, and, if it is exceeded, the donor’s heir can sue to have 
the area reduced to what is permissible by tribal law 

37. The following instructions have been issued by the Financial 

Commissioner, with the approval of Government, as to 

Instructions as to considerations which should influence a Deputy Corn- 

giving or with lu ' 5 

holding sanction rnissioner in giving or withholding sanction. Subject to 
to sales - t he proviso to sub-section [Hi) below, he need not 

concern himself with the possible rights of reversioners or pre-emptors 

(«) Sanction would not be given unless the Deputy Commissioner is 
satisfied that the transfer is really advantageous to the vendor and his 
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family. If a zamindar depends entirely or mainly on bis land, no aliena¬ 
tion should ordinarily be allowed which will reduce the land he retains to 
less than is required for the support of himself and his family. 

Note. —Deleted by C. S. No. 53 L. A M. dated 22nd September, 1937. 

(ii) Sanction should be given if the Deputy Commissioner is satisfied 
that there is no intention of evading the Act when the object of the 
purchase is to obtain 

( а ) a s ite for a workshop or factory, for buildings for the accommoda¬ 
tion or welfare of persons to be employed in them, for a power installation 
for working industrial plant, for the offices and out-houses required for the 
same, or for any other object essential to the conduct of an industrial 
enterprise, the health of persons engaged as labourers or otherwise m 
connection with such ; 

(б) a building site close to a town or village site. 

(lif) Sanction may be given to an alienation of land 

(a) by wealthy tatnindars owning much land, for commercial 
reasons, or to improve or consolidate their properties; 

{b) by indebted zamindars owning mortgaged land, and desiring to 
sell a part of their land, in order to raise money to redeem the whole or 
part of the rest only if the Deputy Commissioner is satisfied that the 
transfer is really advantageous to the vendor and his family, and that the 
vendor is not able to sell the land to a member of an agricultural tribe 
included in the same group as the vendor at a price which wi ena ,e urn 
to attain his object (l). 

(c) proposed or effected in favour of zamindars who, by reason of 
their insignificant numbers, have not been classified in the particular district 
as members of agricultural tribes : 

id) to bona fide artisans who are not professional money-lenders. It 
is desirable to encourage thrifty members of the artisan class to become 
owners of small plots of land when the alienation is not disadvantageous to 
the vendor and his family ; 

(e) by a member of an agricultural tribe in one Punjab district to a 
member of the same tribe or group of tribes in another Punjab district 
In such a case sanction should usually be given as a matter of course 
unless the alienation is clearly contrary to the intention of the Act- Ibese 
instructions also apply in the case of persons holding kind in 
districts of the other provinces adjoining Punjab district who, if they 
had held land in the Punjab districts, would have been deemed to belong 
to agricultural tribes. To applications for sanction in favour of subjects of 
Indian States adjoining Punjab districts somewhat different considerations 
apply ; and such applications smuld be dealt with on their merits , _ 


1. See. C. S. No. 60 L. A. M. dated the 8th October. 1937. 
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Provided that in cases (a), (b ), (c), (d) of sub-paragraph (iii) (l) and 
(e) no member of an agricultural tribe included in the same group as the 
vendor has offered, or is ready to offer, a fair price for the land. 

38. The only restraint on mortgage which the Act makes generally 
Mortgages by a PP^ ca ^ e * s contained in its 10th section, which abolishes 
way of conditional the form of mortgage by way of conditional sale. This 
was a form whereby the mortgagor agreed that if he tailed 
to redeem by a certain date the mortgage’would be changed to a saie. All 
that the money-lender had to do was to prevent repayment of the debt by 
any will or artifice and the rights of the owner became extinguished 
without recourse to court. 


39. The other provisions regarding mortgages apply only to those 

, made by members of agricultural tribes in favour of 
Scope of other . . _ . .. , 

restrictions. persons who ate not members of the same tribe or of 

a tribe in the same group, or, in other words, as 
matters at present stand, in the same district. When hypothecating his 
land to such persons, a member of an agricultural tribe must choose 
between three kinds of mortgages. Two of these are usufructuary 

mortgages, the mortgagee acquiring for the time being the rights of 

landlords. 

40 The first is a mortgage for a limited period not exceeding twenty 
years, all the rights of the mortgagor being suspended 
and the rents and profits enjoyed by the mortgagee 

being taken as extinguishing by the end of the term 
his claim for both principal and interest. This form of 
mortgage was rare in the Punjab before the Act was 


Usufructuary 
mortgage for limit¬ 
ed period, usufruct 
extinguishing prin¬ 
cipal and interest. 


passed. 


41. In the second form of usufructuary mortgage 
the term is subject to no statutory limitation ; the 
mortgagor reserves the rights of an occupancy tenant 
at such cash rent as may be agreed upon consisting of 

{a) the land revenue,"plus 
(6) the rates and cesses, plus 
(c) an additional sum not exceeding ( a ) 
and this rent is taken as equivalent to interest. The mortgagor-tenant 
cannot alienate his right of cultivation, and he can only be ejected on some 
ground which would, under section 39 of the Tenancy Act, justify the 
ejection of an occupancy tenant. Should he abandon the land or be ejected 
from it, the mortgage takes effect as one in the first form for such term 
not exceeding twenty years from the date on which his possession came 
to an end, and for such a sum of money as the Deputy Commissioner may 
think reasonable. This form of mortgage is very rarely adopted. 


Usufructuary 
mortgage for un¬ 
limited period with 
reservation of right 
of occupancy. 
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The third form of mortgage is a collateral one, in which the 
Collateral mort- mortgagor retains all rights of ownership and cul- 

gage. tivation subject, however, to the condition that, if he fails 

to pay principal and interest in accordance with the terms of the contract, 
the mortgagee may apply to the Deputy Commissioner to put him in 
possession of the land. The mortgage then becomes converted into a 
usufructuary one of the first form for such a term not exceeding twenty 
years as the Deputy Commissioner may think reasonable. It is also his 
duty to determine what the principal of the debt in the case of the new 
mortgage shall be. This will consist of whatever amount he finds to be due 
on account of the balance of principal and interest outstanding on the old 
mortgage. In making up the account, the Deputy Commissioner need not 
accept the rate of interest contracted for, but may award whatever amount 
of simple interest he thinks reasonable. 

+3. In these statutory mortgages conditions may be inserted limiting 
the right of a mortgagor or mortgagee in possession to 
may be inserted in cut, se “ or mortgage trees, or to do any act affecting 

statutory mort- the permanent value of the land. The time in the 

agricultural year at which a mortgagor who redeems 
his land may resume possession of it may also be fixed. Any conditions 
not permitted by the Act which are inserted in these mortgages are null 
and void. 

44. If a member of an agricultural tribe mortgages his land in any 

_ , unpfermitted form, the Deputy Commissioner is authorized 

of unauthorized to revise the terms so as to bring the transaction into 

mortgages. conformity with whicnever of the statutory forms the 

mortgagee appears equitably entitled to claim. In the case of mortgages 
by way of conditional sale executed by members of agricultural tribes 
before the commencement of the Act, the Deputy Commissioner may call 
on the mortgagee to choose whether he will retain the existing mortgage 
with the sale condition struck out, or accept in lieu of it, a mortgage in the 
first or third of the forms described above. 

45. If a suit is instituted in a Civil Court on a mortgage by way 

, of conditional sale or in a form unauthorized by the Act 

Procedure in , , , , . , 

suits to enforce executed by a member of an agricultural tribe, the court 

unauthorized is hound to make a reference to the Deputy Commissioner 

mortgages. . . 

so that he may exercise the powers referred to in the 
last two paragraphs. 

46. The execution of a mortgage in one of the statutory forms in no 

Mortgagor's right way interferes with the mortgagor’s right to redeem his 
of redemption un¬ 
restricted. 


land at any time on payment of the mortgage debt, or, in 
the case of a mortgage in the first or third form, of such 
proportion of the mortgage debt as the Deputy Commissioner determines to 
be still due. 


minis 
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The Local Government has power to permit any other form of 
mortgage to l>e used by members of agricultural tribes, 
Question whether ac j | t0 t h e conditions admissible in the forms 

gages will come permitted by the Act- Thirty years experience has shown 
iato use ^at only the first form of mortgage has proved acceptable. 

The second form is almost unknown. The conditional sale clause has now 
practically disappeared, 

48. As it would be easy to evade the provisions regarding mortgages 

by making transfers for long periods in the form of leases, 
Leases. tbe term of leases made by members of agricultural tribes 

in favour of persons who are not members of the same tribe or a tribe 
of the same group has been limited to twenty years. 

49. The object of the Act would also be defeated if, during the 

currency of a mortgage or lease for a term limited by 
Restriction on i avv to twenty years, the mortgagor or lessor were free to 
gageTmH]leL™ >rt ’ extend the period by executing a fresh transfer. If the 

alienation already effected is for twenty years, no further 
transfer by way either of mortgage or of lease is permitted ; if it is for less 
a* further mortgage or lease is allowed for such a number of years as will 
bring the whole period of transfer up to twenty years. 

50. Another device for evading the Act had also to be guarded 

against- There is little difference in effect between a 
bypothetitk.n of mortgage of land and a mortgage of its produce. Members 
crops. of agricultural tribes are therefore forbidden to alienate or 

charge the produce or any part of the produce of their land for-a period 
exceeding a year without the sanction of the Deputy Commissioner. There 
is no interference with borrowing on the security of the next two harvests. 
The period of one year will, as a rule, cover contracts made by landowners 
with the agents of large firms engaged in the wheat and oil-seed export 
trade Such dealings have been of great benefit to the zamindars in many 
parts of the country, and, if engagements of the sort for a period exceeding 
one year come before a Deputy Commissioner, he need feel no hesitation 
about sanctioning them. 

51. The sale of agricultural land in execution of a decree has always 

been subject to severe restrictions in the Punjab. At 

Sale in execution fi sanction of Commissioners was sufficient. In 

of decree. . 

1859 that of the Judicial Commissioner was required 

when the property was ancestral, and not acquired. Afterwards the 
Financial Commissioner became the authority to whom wholesale proposals 
had to be submitted- The direct result of these rules was that sales in execu¬ 
tion were almost unknown ; the indirect, that loans without the security of 
a mortgagee on the debtor’s land were discouraged. The same Act which 
has put restrictions on mortgages has forbidden the sale in execution of a 
decree of land belonging to a member of an agricultural tribe. The 
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£ ,■ nn _f the Civil Procedure Code (Act V of 1908) have 

provisions of section ‘h ^ importance s0 far as the Punjab is 

therefore ceased to be otmuenir v ^ altachment) sa i e or 

concerned. Orders issued V ? ^ ^ attachme nt or sale of produce, 

delivery of land orinteresMn > Revenue Officer appointed by him. 

-«'r “r:s ssnfsUm m «*>. r « 

J ",ta Of «fce High Court, Volume I, and Fm.nm.i 

Commissioner^ Standing Order 64. ^ oi an agrictlium, «*. 

eaeourio. 

Sr”“ ”1 uroAn'rXn'trieu,. ««->*». 

receiver, who could -tb' 1 ^ un lo^ol vTocv Court. 3 This interprets,ion of 
thelaw'was'mthserjuentfy overruled by a Division Bench oi the same coo,. 

■V ^VSSSTSSJ: ‘i ii=: 

bibris a ra’r on ’c P Foltowl „ g ,hat ruling, a learned judge held 

rulmginl Lahore 1 ; directing the temporary alienation of the 

that an order by a Civil Co V ^ ^ fQr more tha „ twenty years, 

land of a member of an ag w h 0 n{)t a member 

even if the lease be ordered ™ provisions of the Punjab 

Of an agricultural tfrtWi dld r) it had been the settled practice of the 

Alienation of Land Act. alienations for more than twenty years 

Civ,l Courts not ‘®‘ of t ‘ his ru i in g the practice was departed 
in such cases. - Courts ordered alienation for as long as 

from, and in no a few case of . ori ginal objects and 

fifty years. As such a tjon of Land -(Amendment) Act, I of 

scope of the Act, the Act which SOU ght to re-establish and pre- 

1931 , was passed ' _ absolutely limited temporary alienation in 

serve the status quo anti has a so u e y J™ twenty vea rs and permits 

all cases ^atsoeyer,^ o mentioned in sectlon 6 of the original Act. 

mortgage. - . ^ o{ the Civil p r0C edure Code (V of 

Other exemptions 6C ^1908^, the following kinds of property belonging to an 
in*favour of agri- agriculturist are exempted from attachment . 
culturists. 

oi ,he 

""““T — TZZl rti, own. „d occupied 

by him 


When th. agriculimiMi. a Person g. ££ g—, jf ,5£. 

£= S£ST-“-! <BESTS'? si Art suss 

< r “ ,i1 •“ i - m “ 
next following of the defaulter and his iamily • 


following of the detauner anu , , 

0110 8 (c „ „„ct except for reasons of urgency to be 

No revenue court or officer mu.• > teDBnt or against a land- 

recorded, issue any process of arjest g ■ tbe two harvesting 

owner who cultivates his own land during 

seasons. 
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(CHAPTER VII.) 

Treatment of mutations of alienations which contravene the 
provisions of the Punjab Alienation of Land Act. 

I. The Punjab Alienation of Land Act, 1900, permits free 
transfers between members of the same notified agricul¬ 
tural tribe or of tribe in the; same group in the same 
The provisions of the Act, therefore, corne into operation, if— 
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7 22 

General, 
district. 


(а) it is asserted or there is any other reason to believe that the 
alienor is a member of a notified agricultural tribe ; and 

(б) it is asserted or there is any other reason to believe that the 
alienee is not a member of the same notified tribe or of a tribe in the same 
group and in the same district as the alienor. 

The Act is not concerned with alienations by a person who is not 
a member of a notified agricultural tribe, the only exception being mortgages 
which contain a condition intended to operate by way of a conditional sale. 
Such mortgages are void under section 10 of the Act, even if the alienor 
is not a member of a notified agricultural tribe. 


II. 


Duty of the Pat - 
wari . 


If the patwari making an entry in the Register of Mutations 
under sub-section (3) of section 34 of the Land Revenue 
Act has reason to believe that the transaction contravenes 
any of the provisions of the Alienation of Land Act, he shall make a note 
of ail the relevant facts in the report column of the said register. 

Section 18 (l) of the Act prescribes that, where, by reason of any 
transaction that under this Act requires the sanction of a Deputy 
Commissioner, a person claims to have acquired a right which he is bound 
to report under section 34 of the Punjab Land Revenue Act, 1887, such 
person shall, when making his report, state whether the required sanction 
has been obtained or not. The patwari should in all doubtful cases warn 
accordingly the person making the report. 

III. Every Revenue Officer conducting an enquiry under sub-section 
Duties of the (4) of section 34 of the Land Revenue Act shall examine 
Revenue Officer. every transaction into which he has to inquire under 
the provisions of that sub-section whether a note has been made by the 
pat wari under the preceding paragraph or not, in order to make certain 
that no right which would be invalid under the provisions of the Act is 
entered in the jatnabandi. 
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IV. In dealing with a. mutation relating to the acquisition of 


Treatment of mu¬ 
tations relating to 
the acquisition of 
a right claimed by 
reason of any 
transaction or 
condition which is 
declared bv the 
Act to be null and 
void. 

can be treated as 


right claimed by reason of any transaction or condition 
which is declared by the Act to be null and void, the 
Revenue Officer should bear in mind the provisions of 
sub-section (2) of section 18 of the Alienation of Land 
Act, which prohibits the making of such entries in the 
jamabandi. Where, however, a particular condition in 
a mortgage deed contravenes any provision of the Act, 
it is the condition only and not the whole mortgage that 
void (56 F. R. 1918 and I. L R. 13 Lah. 508). 


V. (l) No Revenue Officer of a rank lower than that of an Assistant 


Treatment of mu¬ 
tations of aliena¬ 
tions which con¬ 
travene the pro¬ 
visions of the Act. 
The Punjab Ali¬ 
enation of Land 
Rules, 1937. 

Doubtful • cases 
to be transferred 
to an Assistant 
Collector of the 
first grade. 


Collector of the first grade shall make an order directing 
a fresh entry in th e jamabandi relating to any transaction, 
including a gift alleged to be for a religious or 
charitable purpose, if the transaction purports 

(a) to create rights in land for a period of more than 
twenty years, or 

( b) to create rights in land already under lease, 
farm or mortgage when the total period of the alienation 
would amount to more than twenty years, or 


(c) to alienate or charge the produce of land for more than one 
year, if— 

(а) it is asserted or there is any other reason to believe that as the 
alienor is a member of an agricultural tribe ; and 

(б) it is asserted or there is any other reason to believe that the alienee 
is not a member of the same notified tribe or group of tribes as the 
alienor. 

(2) In every such case, if the officer conducting the enquiry is not 
himself an Assistant Collector of the first grade and if he considers that a 
fresh entry should be made in the jamabandi , he shall refer the case 
to an Assistant Collector of the first grade for disposal, together with the 
statements of the parties, a report of any facts that he may have been able 
to ascertain, and his recommendations thereon. 


(3) If the Revenue Officer is himself an Assistant Collector of the 
first grade, or if the case is transferred to him under sub-rule (2), he as shall 
proceed to dispose of it in the manner prescribed by the following rules. 


VI. (l) If the transaction is one in respect of which the Deputy 


Procedure where 
orders have al¬ 
ready been passed 
by the Deputy 
Commissioner. 


Commissioner has passed a final order under sections 
3, 9, 14 or 15 of the Act. and if a certified copy of the 
order is produced, the Assistant Collector shall, to the 
extent necessary, enquire into the facts of the transaction 
and the rights of the parties, with due regard to the 
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Procedure when 
orders of the 
Deputy Commis¬ 
sioner have not 
yet been obtained. 


provisions of section 5 of the Act, which provides that when a Deputy 
Commissioner sanctions a permanent alienation of land, his order shah 
not be taken to decide or affect any question of title or any question 
relating to any reversionary right. 

(2) If the Assistant Collector decides that a fresh entry should be 
made in the jamabandi he shall direct that it be made with due regard to 
the Deputy Commissioner s order, the conditions, if any, imposed by ttie 
Deputy Commissioner under section 14 of the Act being recorded in the 
column of remarks. 

(3) If the transaction is one of temporary alienation, the fresh entry 
shall state the date on which the period of the alienation is to expire. 

VIL (l) If no final order as specified in paragraph VI il) above has 
been passed by the Deputy Commissioner, the Assistant 
Collector shall, if he is of the opinion that a fresh entry 
should be made in the jamabandi refer the case to the 
Deputy Commissioner by means of a separate self- 
contained report for such orders as the Deputy Commis¬ 
sioner may deem necessary to pass for carrying into effect the purposes of 
the Act; and the Deputy Commissioner’s orders on such a reference shall 
include a decision on the question whether in regard to the transaction in 
question the alienor is to be deemed a member of an agricultural tribe and 
whether the alienee is to be deemed a,member of the same notified tribe, 
or group of tribes as the alienor. 

(2) The Assistant Collector shall, on receiving the Deputy Commis¬ 
sioner’s order in response to his reference, or otherwise, proceed in the 
manner prescribed in paragraph VI above. 

VIII. If no final order as specified in paragraph VI (l) above has 
been passed by the Deputy Commissioner, and the Assistant Collector does 
not consider it necessary to make the reference,* he should ordinarily 
adjourn the proceeding's for a reasonable period to enable the parties to 
make any lawful application to the Deputy Commissionet for exercising 
the said powers. 

IX. Every final order passed by the Assistant Collector under 
paragraph VI or VII shall be reported to the Deputy 


be reported 1 1”the Commissioner as soon as possible after it has been passed 

Deputy Commis- whether the case has already been referred to the Deputy 

sioner. 

Commissioner or not. 


of 


X. (1) When the parties agree to cancel the transaction in respect ot 
which an entry has been made by patwari in the Regis¬ 
ter of mutations under sub-section (3) of section 34 of the 
Land Revenue Act, any Revenue Officer may, at any 
stage, terminate the proceedings without reference to any other authority, 

although this may otherwise be required by the foregoing ruleo. 


1 Cancellation 
transactions. 
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proceedings without 
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proceedings 


(2) If the case has already been referred to the Deputy Commissionei 
under paragraph VII (1), the Assistant Collector shall r~ 
ary report accordingly, and may thereafter terminate the 
awaiting further orders. 


7 . 23 . The following instructions have been issued in connection 
T n S f er ' p er - with those temporary transfers which are permitted on 
m it ted by the certain conditions by the Punjab Alienation of Land 

Alienation of Land .— 

Act. Director of 
Land Records’ Cir¬ 
cular No. 9, dated 
20 th November, 

1903. 

(1) In the matter of a temporary alienation, where the alienor is a 
member of an argicultural tribe, and the alienee is not, 
it is necessary that the Revenue Officer should know what 
the terms of the contract are. Accordingly, where there 
is a written deed, and where the alienor is a member of an 
agricultural tribe and the alienee is not, the patwari must 
note briefly the terms of the deed as to possession, period, rent, interest, re¬ 
demption, etc- and the attesting officer must satisfy himself of the correct¬ 
ness of these entries. These notes are in addition to those required by 
paragraph 7.16 supra. 


Patwari 9 8 duties 
in the matter of 
temporary aliena¬ 
tions, including 
mortgages, farms 
and leases. 


(2) Where there is no written deed, the patwari should note the terms 
agreed to by the parties or, when they do not agree, he should record the 
terms alleged by each. The attesting officer will then proceed to pass 
suitable orders on the mutation. If the provisions of the Act are not con¬ 
travened by the terms of the contract, he will direct mutations. Otherwise 
he will refuse mutation. 


7 30 When an entry has been incorporated in the jamabandi a 

Mutation of cor- mutation should not be entered up or sanctioned for the 
rection not to be 

made. purpose of correcting it, except to correct a clerical error 

(where this cannot be done by a fard badar) or m consequence of a patent 
fact. The party aggrieved by such an entry must seek his remedy by suit 
(L L. T. 1934, page 2). 


Note .— This does not apply where any of the provisions of the Punjab 
Alienation of Land Act, 1900, is found to have been contravened. An entry 
in the jamabandi should be corrected in such a case after reviewing the 
orders passed on the mutation concerned. 


7 . 47 . The following instructions are intended to enable a Deputy 

Notes in the re- Commissioner to determine the cases in which he can 
marks column with . . , , • , * 

regard to transfers exercise the authority given him by section 13 or 

to Which conditions the Alienation of Land Act of his own motion, to eject a 
are attached by the , r,«- *u„ 

Punjab Alienation mortgagee, lessee or farmer in possession alter tne expiry 

of Land Act. of the term for which he is entitled to hold under his 

mortgage, lease or farm under sections 6, 11 or 12 of the Act ; 
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(a) In the case of a mortgage, lease or farm effected with possession 
after June 8th, 1901, by a member of an agricultural tribe to a person who 
is not a member of an agricultural tribe, the patwari shall enter in the 
remarks column of the jamabandi a note stating the date of the commence¬ 
ment and, except in case of a mortgage under section 6 (c), the date of 
expiry of the term of possession. 

( h ) These remarks also will be carried from one jamabandi to another 
during the currency of the mortgage, lease or farm. 

7. 48. If mutation has been refused under paragraph 7.22 (6) supra 
because a transfer contravenes the provisions of the 
Punjab Alienation of Land Act, the name of the transferee 
must not appear in any column of the jamabandi unless 
he himself cultivates the land, when his name will appear 
as a tenant-at>will in the cultivation column and the rent 
column will be left blank. If the transferor cultivates, 
and makes at each harvest a payment in cash or kind to the transferee, this 
payment must not be shown as rent in column 9 of the jamabandi, and the 
entry in column 6 will be khudkasht. 


Treatment of the 
transferee after re¬ 
fusal of the muta¬ 
tion on account of 
the contravention 
of the provisions 
of the Punjab Ali¬ 
enation of Land 
Act. 
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EXECUTION OF DECREES BY ATTACHMENT 
AND SALE OF AGRICULTURAL PRODUCE 
AND OF LAND. 


FINANCIAL COMMISSIONERS’ 


STANDING ORDER No. 64. 

THE ATTACHMENT AND SALE OF AGRICULTURAL 
PRODUCE AND OF LAND. 


Preliminary. 

The law dealing with the attachment and sale of agricultural produce 
and of land will be found in the Code of Civil Procedure (V of 1908), in the 
Punjab Land Revenue Act (XVII of 1887), in the Punjab Tenancy 
Act (XVI of 1900), in the Punjab Alienation of Land Act (XIII of 
1900) and the Punjab Debtors’ Protection Act (II of 1936). The 
Code of Civil Procedure is a general Act and its provisions will be 
binding on ail Civil Courts except in so far as they are saved by the 
provisions of local or special Acts This is laid down in section 4 of the 
Code. The special Acts, the provisions of which have to be considered, 
are the Land Revenue, Tenancy, Alienation of Land, and Debtors’ Protec¬ 
tion Acts above cited, and it will be necessary to explain bow far the 
general law is modified by them. The main sections to which reference 
will be made are the following :— 

Civil Procedure Code. —Sections 60, 61, 68, 69, 70, 71 and 72 ; the 
third schedule and the relevant rules of Order 21. 

Punjab Tenancy Act. —Section 88. 

Punjab Land Revenue Act. —Sections 70 and 141. 

Punjab Alienation of Land Act. —Sections 2, 3 and 16. 

Punjab Debtors' Protection Act .—Sections 4, 5, 6 and 10. 

A.—Execution of decrees against the agricultural produce and other 
moveable property of agriculturists. 

1. The following instructions have been issued by the High Court 
in Rules and Orders, Volume I, Chapter 12-N. :— 

(l) in executing decrees against agriculturists it is to be borne in 
mind that clause (p) of the proviso to section 60 (l) of the Code of Civil 
Procedure exempts from liability to attachment or sale any moveable 
property belonging to a judgment-debtor, who is liable for the payment 
of land revenue, which, under the revenue law, is exempt from sale for the 
recovery of arrear of revenue. Sub-section (2) of section 70 of the Punjab 
Land Revenue Act lays down what property is not liable to attachment and 
sale in the recovery of an arrear of revenue. 'Reading the provision of 
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the Code with the revenue law alluded to, it will be seen that the follow¬ 
ing movable property is, in the case of agriculturists paying revenue, 
exempted from liability to attachment and sale in execution of decree, 
namely:- 

(a) the necessary wearing appeal, cooking vessels, beds and bedding 
of the judgment-debtor, his wife and children, and such personal ornaments, 
as, in accordance with religious usage, cannot be parted with by any woman 
[section 60 (l) (a) of the Code] ; 


(b) implements of husbandry and such cattle and seed-grain as may, 
in the opinion of the court , be necessary to enable him to earn his 
livelihood as an agriculturist, and such portion of agricultural produce or 
of any class of agricultural produce as may have been declared by the 
local Government with the previous sanction of the Governor-General-in- 
Council to be free from liability under section 61 [section 60 (l) (b) ] ; 

(c) so much of the produce of the land, as the Collector thinks 
necessary for seed-grain and the subsistence, until the harvest next 
following, of the judgment-debtor , his family and cattle exempted 
under head (b) [section 70 of the Punjab Land Revenue Act read with 
section 88 of the Punjab Tenancy Act and section 60 (l) ( p ) of the Code of 
Civil Procedure], 


Section 60 (l) (c) of the Code further exempts, from attachment and 
sale, houses and other buildings (with the materials and the sites thereof 
and the land immediately appurtenant thereto and necessary for their 
enjoyment) belonging to an agriculturist and occupied by him. 

(2) The movable property of an agriculturist who is liable for the 
payment of land revenue may protected in three several ways, namely, 
by the orders of the local Government made under section 61 of the Code, 
by the opinion of the Collector under section 70 of the Punjab Land 
Revenue Act read with section 6 f) (l) (/>) of the Code, and by the opinion 
of the Court under section 60 (1/(6) of the Code. 

(2-A). In exercise of the powers conferred by section 61 of the Civil 
Procedure Code, the Punjab 1 Government has declared that in the case 
of agriculturists the judgment-debtor’s entire fodder crops, including gram, 
oats, ohariy maize and guard, one-third or 20 maunds, whichever is greater, 
of food-grains, and one-third of all other crops, shall, subje:t to the pro¬ 
visions of clauses ( b ) and (p) of sub-section (l) of section 60 of the Civil 
Procedure Code and of the proviso to section 70 of the Land Revenue Act, 
be exempted ftom liability to attachment or sale in the execution of a 
decree, for the purpose of providing, until the next harvest, for the due 
cultivation of the land and for the support of the judgment-debtor and his 
family. [Punjab Government, Revenue Department Notification No. 359- 
R. (S.), dated 15th June, 1938]. 

(3) As to the mode of attaching the movable property of agricul¬ 
turists, section 141 of the Punjab Land Revenue Act must be read with 
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_Mer XXI, Rules 43 to 45, of the Code of Civil Procedure, and the attach¬ 
ment or sale of the produce of any land must be effected by an order 
addressed by the Civil Court to the Collector or such Revenue Officer as the 
Collector may appoint in this behalf, and the execution of the order 
must be left to the Collector or such officer. The Collector is, however, 
required by law to carry out the execution in accordance with the provisions 
of the law applicable to the court issuing the order i.e-, Order XXI, 
Rules 44 and 45, or such rules as may be framed under section 141 of the 
Punjab Land Revenue Act. 

(4) It is thus the duty of the Civil Court executing a decree against 
the movable property of an agriculturist to decide what property, including 
cattle, is to be exempted from attachment or sale under clauses (a) and ( b) 
of the proviso to section 60 (l) of the Code of Civil Procedure and to attach 
and sell such movable property (other than produce of land) as may not be 
so exempted. But the attachment and sale of agricultural produce must 
be effected in the manner described in Order XXI, Rules 41, 45, /4 and 
75. These rules prescribe the procedure for the attachment and sale of 
agricultural produce, and must be carefully studied and observed by 
executing courts. The attachment and sale will be carried out by the 
Collector, subject to the provisions of the Code, as well as to any rules that 
may be made consistent therewith under section 141 of the Punjab Land 
Revenue Act. 

(5) According to section 16 of the Punjab Alienation of Land Act, 
1900, no land belonging to a member of an agricultural tribe notified under 
that Act, can be sold in execution of any decree or order of a Civil or 
Revenue Court. 

2 . It would appear from the above that when a Civil Court addresses 
an order of attachment of agricultural produce to a Collector, it should 
instruct the Collector to leave unattached so much of the produce of the 
land, as the Collector, in accordance with the law, deems necessary, but if 
the court omits to do so, it would still seem to be the duty of the Collector 
or other Revenue Officer to make the necessary exemption, for the Collector 
equally with the court is bound to carry out the provisions of the law and 

is not excused from so doing by a failure on the part of the court. 

3. In parrying out the sale of agricultural produce, the Collector 
will act in accordance with the instructions of the High Court given in 
paragraph 1 above, and with the following rules under the Punjab Land 
Revenue Act :— 

(47) When the produce of any land has been attached in pursuance of 
an order for its attachment and sale addressed to the Collector by a Civil or 
Criminal Court, the Collector shall direct that an appraisement of the 
attached produce be made by a Revenue Officer or by the kanungo of the circle 
in which the land is situated. The produce shall not be sold until the 
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„ P Js2ement has been approved by the Collector, or by a Revenue Officer 
appointed in that behalf by the Collector. 

(48) Sales of the produce of land shall be made by a Revenue Officer or 
by the field kanungo of the circle in which the land is situated. When the 
sale is made by the kanungo it shall be carried out in the presence of a 
zaildar, inamdar or village headman appointed in that behalf by a 
Revenue Officer. 


< 81 . 


The field kanungo shall be entitled to a commission of 5 per cent, on 


the sale proceeds. 

(49) When produce sold by a kanungo consists of movable property, 
the purchase-inoney shall not be received, nor shall the sale become 
absolute until the sale has been confirmed by the Collector or by a Revenue 
Officer named by the Collector. 

4. After execution of orders of attachment and sale, the Collector 
shall forthwith report to the court the action taken by him. 

5. The investigation and decision of claims and objections to the 
attachment of sale of agricultural produce is the duty of the Civil Court 
and not of the Collector, 

6. Standing crops and trees are exempted from attachment or sale 
by section 10 of the Punjab Debtors’ Protection Act as under 

(») Standing crops, other than cotton and sugarcane, are not liable to 
attachment or sale in the execution of a decree ; 

(tt) Standing trees apart from the land on which they stand, are not 
liable to sale in execution of a decree or an order of a court. 

B.—Execution of decrees by the attachment and sale or temporary 
alienation of revenue paying or revenue free land. 

7 The following general instructions have been issued by the High 
Court in Rules and Orders. Volume I, Chapter 12-M., paragraphs 
1, 2 and 3 :— 


(1) No notification under section 68 of the Code of Civil Procedure 
has been issued in the Punjab. 

( 2 ) It should be noted that under section 141 of the Punjab Land 
Revenue Act, the court must effect attachment of any land or interest in 

land as defined in that Act, through the Collector or such Revenue Officer 
as the Collector may appoint in this behalf. 

(3) After the land has been attached, the procedure to be followed 

further, depends on 

(а) whether the land can legally be sold, or 

(б) whether its sale is prohibited by section 16 of the Punjab 
Alienation of Land Act, in which case a further point for considerat.on 
is as to— 
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(/) whether the land falls within the definition of that word as 
given in the Punjab Debtors’ Protection Act, or 


(it) is outside its scope. 


8. Under section 24 of the Punjab Alienation of Land Act. the 
provincial Government has, in Notification No. 16176-Revenue and 
Agriculture, dated 21st June 1919, exempted— 

(i) from the operation of the provisions of the Act, other than those 
of section 10, the district of Simla, except the ilaqa of Kotgarh in the 
Kotkhai Tahsil ; and 


(it) from the operation of the provisions of the Act, other than those 
of sections 1, and 2, clauses (2), (3) and (6), sections 4, 10, 16, and 17, 
sub-section (1), section 18, sub-section (2), section 21, sub-section (2) and 
section 24, every area included within the limits of any cantonment or 
municipality in any part of the Punjab, other than the district of Simla. 

9 . For the purposes of section 16 of the Punjab Alienation of 
Land Act, the word land has the more extended meaning given to it 
by section 2 (3) of the Act, which is as under :— 

The expression ‘ land ’ means land which is not occupied as the site 
of any building in a town or village and is occupied or Jet for agricultural 
purposes or for purposes subservient to agriculture or for pasture, and 
includes :— 

(a) the sites of buildings and other structures on such land ; 

(b) a share in the profits of an estate or holding ; 

(c) any dues or any fixed percentage of the land revenue payable by 
an inferior landowner to a superior landowner ; 

(d) a right to receive rent ; 

(e) any right to water enjoyed by the owner or occupier of land 
as such ; 

(/) any right of occupancy, and 

(g) all trees standing on such land/* 

10 . Under section 60 (l) (c), Civil Procedure Code, the houses and 

other buildings with the materials and the sites thereof, and the land 

immediately appurtenant thereto and necessary for their enjoyment, 

belonging to an agriculturist and occupied by him, are exempt from 
attachment and sale. The agriculturist need not necessarily be a member 
of an agricultural tribe. 

11. On receipt of orders issued by a Civil Court for the attachment, 

sale or delivery of any land or interest in land, the Collector is bound to 
execute them in accordance with the law applicable to the court issuing 

them, ie., in accordance with the Code of Civil Procedure, and also in 
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accordance with any rules consistent with the Code made by the Financial 
Commissioner under the powers conferred by section 141, Punjab Land 
Revenue Act. 


12. The method of attachment is given in Rule 54 of sOrder XXI 
of the Civil Procedure Code- 

The following instructions have been laid down by the High Court 
in the Rules and Orders, Volume I, Chapter 12-H : 


(4) The attention of all Civil Courts is drawn to the necessity of 
making it a point to scrutinize the service of warrants of attachment before 
they take further action with regard to the sale or temporary alienation of 
the property attached. The attachment of land and houses requires 
particular care and the court should thoroughly satisfy itself that all the 
formalities necessary for a legal attachment, have been complied with. 
Failure to comply with these legal formalities may constitute material 
irregularity, within the meaning of Order 21, Rule 90, Code of Civil 
Procedure, and may cause very serious trouble and loss to the .parties later 
on. All courts will, therefore, require the reader to record a note under 
tne attachment order on the file itself, that the specific formalities, 
required by law in the case, have been actually complied with. The 
presiding officer will carefully scrutinize such note and initial in token of 
its correctness. 


(5) Where the order is for the attachment of land, the warrant should, 
in accordance with the provisions of section 141 of the Punjab Land 
Revenue Act, be addressed to the Collector, and be sent to him for 
execution, along with the necessary copies of the prohibitory order. 1 he 
Collector and his office will then be responsible for executing it in accordance 
with the specified legal formalities, and to affix the necessary prohibitory 
orders, etc. The Collector will return the warrant to the court concerned 
when it has been duly executed, with an endorsement under his signature 
certifying that all the legal formalities required have actually been 
complied with, and the court will thereafter proceed as directed in 
paragraph 4 above. 


13 . It is the duty of the court to investigate and decide any claims 
and objections to the attachment *, this is not the function of the Collector. 

14 . The following instructions have been laid down by the High 

Court in Rules and Orders, Volume I, Chapter paragraphs 4 to 12 . 


(4) In cases where the land can legally be sold it is for the court to 
decide whether it shall order— 

(t) a sale of the land, or 

(»*) only a temporary alienation to satisfy the decree under execution. 
For this purpose, the court must, in such cases, give the Collector an 
opportunity of intervening under section 72, Civil Procedure Code. 
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(5) When any land, or interest in land, paying revenue to Govern¬ 
ment or of which the revenue has been assigned or remitted, has been 
attached in execution of a decree by the order of a Civil Court, the court 
shall, on the return of the warrant of attachment duly executed, give 
notice of the attachment to the Collector in form No. 291 (part A. Ill, 
Rules and Orders, Volume VI-A), with a letter in vernacular enquiring 
whether he proposes to intervene under section 72 of the Code of Civil 
Procedure, 1908. 

(6) On receipt of the notice referred to in the preceding paragraph, 
the Collector will, as soon as possible, but not later than 90 days from the 
date of receiving the notice, return the same, and either make the represen¬ 
tation contemplated by section 72 of the Code or intimate that he will 
not intervene. 

4 (7) If the Collector decides to intervene and represents under 
section 72 of the Code of Civil Procedure that a public sale of the property 
is objectionable and that satisfaction of the decree may be made within a 
reasonable period by a temporary alienation or management of the property, 
the Civil Court shall place the representation on the record, and after 
hearing the parties, shall determine whether the Collector should be 
authorized to provide for such satisfaction. 

(8) If the court decides for any reason net to accept the Collectors 
representation, or if the Collector himself has intimated that he does not 
wish to intervene, the land under attachment must be sold; but if the 
court decides to accept the Collector’s representation it shall record ap order 
to that etfet and proceed further as hereinafter stated in order to secure a 
temporary alienation of the land. 

B. (I;-Sale. 

(9) When a sale has to be held, the order for the sale should be 
addressed to the Collector or such Revenue Officer as the Collector may 
appoint in this behalf (vide section 141 erf the Punjab Land Revenue Act). 

(10) The court shall without delay cause to be prepared and trans¬ 
mitted to the Collector or such Revenue Officer as the Collector may appoint 
in this behalf, the necessary warrant for sale of the land attached. The 
warrant should be scrutinized by the parties or their counsel. 

The court may also send to the Collector or such other Revenue Officer 
as he may appoint, any other papers which may he considered necessary to 
enable the Collector to ascertain exactly the nature of the decree, the 
property under attachment, and the rights and interest therein of the 
jtldgment-debtor. 

(11) Attention is invited to section 141 of the Punjab Land Revenue 
Act according to which orders for attachment or sale of land have to be 
addressed either to the Collector or such Revenue Officer as the Collector 
may appoint. The warrants for attachment and sale may, therefore, after 
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arrangement with the Collector, be sent direct to Tahstldars or such other 
Revenue Officer as the Collector may appoint, who will return them a er 
execution to the court concerned through the Collector- Duplicate copies 
of warrants for attachment and sale should also be sent direct to the 
Collector for information. 

(“ Land ” here has the limited meaning given to it in section 4 of the 
Punjab Land Revenue Act, and does not include land which is occupied as 
the site of a town or village and is not assessed to land revenue ) 


(12) When any sale has been confirmed, the court will receive from 
the Collector a report of his proceedings intimating the sum realized and 
held at the disposal of the court. 

All subsequent proceedings in connection with the decree including 
the preparation of a sale certificate and the delivery of possession to the 

purchaser, will be taken under the orders of the court ■ 

15. The above instructions of the High Court \are intended ro 
ensure that the. Collector shall have an opportunity of intervening in cases 
where land has been attached. These instructions however, only relate to 
land assessed to revenue, whether payable or remitted, and not to ail 
land. The provisions of section 72 are not so limited, and if the Collector 
wishes to intervene in the case of other land, he must take action indepen¬ 
dently and not wait for the file to be sent by the court. Such cases will, of 

necessity, be few. \ 

It is to be noted that section does not apply to the sale of land or a 
share of land sold under a decree whiqb directs the sale in pursuance of a 
contract of sale or other contract specifically affecting the s|me (vide 
Bhagwan Prasad v. Sheo Sahat, 2 All. 856). 

16- In deciding whether to intervene, Collectors should be guided by 
the following instructions :— 

(1) Collectors should clearly understand that their action is intended 

to be for the benefit of the judgment-debtor. 

(2) Intervention may be resorted to where the decree can e 
liquidated within a reasonable period, by a temporary alienation (or farm) ot 
the land. 

(3) The fact that the decree-holder declines to take the land in farm 
is not sufficient reason for declining to intervene. 

17 . If the Collector decides not to intervene, or the court refuses to 
authorise his intervention, the court will ordinarily proceed to the sale ot 
the land. Where the land is land to which the Land Revenue Act app | es > 
the order for its sale should, under section 141 of that Act, be addressee to 
the Collector and be executed by him. No previous sanction of the 
Commissioner is now necessary as was previously the case, because Punja 
Government Notification No. 1297-S., dated 10th September, 1885, which 

issued under the authority of the second clause of section 327 of the Code 
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_Procedure, 1882, has been withdrawn, because there is no provision 

in the new code which would authorize the republication of this notification 
or keep it in force. 


B. (II) Temporary alienation. 

18 . The following instructions have been laid down by the High 
Court in the Rules and Orders, Volume I, Chapter 12-M., paragraphs 13 
to 32 


(13) A temporary alienation of the land may have to be arranged when 
either— 

(а) the court has accepted the Collector's intervention under 
section 72, Civil Procedure Code, in the case of land which can legally be 
sold, or 

(б) the sale of the land is prohibited by section 16 of the Punjab 
Alienation of Land Act. 

(14) The distinction should be noted because in case of land which 
can legally be sold, the court authorizes the Collector under section 72, 
Civil Procedure Code, to provide for the satisfaction of the decree. The 
Collector then proceeds as directed by section 72 (2) of the Code of Civil 
Procedure. The Punjab Debtors' Protection Act is not applicable to such 

cases. 

(15) If the sale of the land itself, however, is prohibited by law, the 
property may either 

(*) fail within the definition of “ land ” as given in the Punjab 
Debtors’ Protection Act, or 

(ii) be outside its scope. 

(16) It may be noted, for example, that the following type of cases 
would not be governed by the Punjab Debtors' Protection Act— 

(,*) when no attachment is necessary, e.g., in the case of mortgage 
decrees ; and 

(it) when the land falls within the definition of the Punjab Alienation 
of Land Act, but not within the definition given in the Punjab Debtors' 
Protection Act, e.g right to receive rent, right of occupancy, etc. (The 
definition in the latter Act is narrower and its operation has to be limited 
accordingly.) 

(17) The court does not in these cases of temporary alienation, act 
under section 72, Civil Procedure Code, and makes no reference to the 
Collector under that section, as ruled in I. L- R. 1 Lah. 192 [F. 8. ]• 
The court has power independently of the provisions of section 72, Civil 
Procedure Code, to attach the land under section 141 of the Punjab Land 
Revenue Act and to arrange for its temporary alienation in execution of 
the decree, j' 
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(18) If the case is governed by the Punjab Debtors’ Protection Act, 
the court will attach the land and after an order has been passed for its 
temporary alienation, transfer the proceedings to the Collector for the. 
determination of the period of alienation under section 4 of the Act. The 
Collector acts judicially in this matter. In other cases the Civil Court 
itself should proceed to arrange for temporary alienation of the land 
attached. 

(19) It is necessary to emphasize the change made by section 6 of the 
Punjab Debtors’ Protection Act in the position held by the Collector when a 
temporary alienation of land has to be arranged in the execution of a 
Civil Court’s decree in case falling within the ambit of t;he Punjab Debtors’ 
Protection Act. 

It is now for the Collector to decide the period of alienation in cases 
under section 4 of the Punjab Debtors* Protection Acti and according to 
section 6 of the Act, the Collector in doing so is to be deemed to be acting 
judicially. In other cases if he is requested to act he acts as a ministerial 
officer of the Court- 

. (20) The Collector is also empowered under section 5 of the Act to 
decide what portion of the judgment-debtor’s land is to be exempted from 
temporary alienation for the maintenance of himself and his family. 

(21) It should be noted, however, that the proceedings are transferred 
to the Collector for the specified purposes only, under sections 4 and 5 of 
the Punjab Debtors’ Protection Act, The whole of the decree itself is not 
so transferred. 

(22) The Civil Courts will, therefore, continue to exercise jurisdiction 
even in these cases, as for instance in the following matters :— 

(i) Objections under Order 21, Rule 58, Civil Procedure Code. 

(rf) Objections as to the liability of the land to attachment or to sale 
without attachment, e g , under section 60, Civil Procedure Code. 

(in) Objections by third parties arising out of the sale e.g Order 21 * 
Rule 100, Civil Procedure Code. 

(23) All objections, however, as to the regularity of the procedure in 
selling the land, e.g., under Order 21, Rule 90, Civil Procedure Code will be 
determined by the Collector. 

(24) The instructions contained in paragraph 6 above as to an enquiry 
by the Collector and report by him, shall be followed as far as possible in 
cases in which the Court has merely invited the opinion of the Collector 
on the character which the temporary alienation has to take. 

(25) The Court had to send to the Collector under the old system 
certain copies of extracts from jamabandis and khasra girdawaris . The 
Financial Commissioners have now agreed that these extracts should be 
obtained by the tahsildars themselves from the patwaris concerned after 
taking from the decree-holders a deposit equal to the estimated cost of the 
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extracts”. (Correction Slip no. 56, Land Records Manual, dated the 9th 
November, 1935.) 

026) The court’s own execution proceedings will be consigned to the 

record room in cases where the proceedings have been transferred to the 
Collector under section 4 of the Punjab Debtors’ Protection Act. 

All acts necessary for the completion of the execution proceedings 
such as transference of possession, will be performed under the orders of 
the Collector The Collector will also pass orders in regard to the release 
of land from attachment under section 5 of the Punjab Debtors’ Protection 

(27) In cases of temporary alienation which are not governed by the 
Punjab Debtors’ Protection Act, the Civil Courts may seek the Collector s 

advice. 

(28‘) When the Collector’s advice is received, the court should ordi- 

narily follow it if both the parties agree to it, but if either of the parties 
object to it, it shall be open to the court after hearing the parties, to put 
the period to auction. A date shall then be fixed by the court, and in 
addition to the usual proclamation be notified by beat of drum or by hand- 
bills, etc., at the expense of the party who applies for this to be done I 
the final bid is for a period less than that recommended by the Collector, 
it shall be accepted, otherwise the court shall consider the question of 
accepting the recommendation of the Collector or of re-sale. 

(29) When the court has fixed the term of a farm it shall first collect 
in full the money from the person who takes farm, if he is not the decree- 
holder and shall then ask the Collector under section 141 of the Punjab 
Land Revenue Act, to put the purchaser in possession and effect the 
necessary mutation, etc. The Collector in such cases acts as the ministerial 
officer of the court. There is nothing in the law that permits a Collector 
in these cases to ask the court to modify its order in the interests of the 
judgment-debtor or the decree-holder. 

(30) It should be made equally clear, however, that in cases falling 
under section 4 of the Punjab Debtors’ Protection Act, the Collector acts 
judicially and the Civil Court cannot interfere with his orders. 1 he 
parties if dissatisfied must pursue their remedy by appeal to the 
Commissioner. 

(31) When the temporary alienation has been arranged by the Collector 
he shall send to the court an intimation as to the sum realized and held 
at its disposal. 

(32) Any documents received from the Collector shall be placed on the 

record of the Civil Court. 

19. Every Civil Court is required to send to the Deputy Commissioner 
a copy of any order or decree involving a permanent alienation of land 
bv a member of an agricultural tribe or a mortgage by a member of an 
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agricultural tribe, when the mortgagee is not a member of the same tribe 
or of a tribe in the same group. Upon receipt of the copy the Deputy Com¬ 
missioner should check it and if he is of opinion that it contravenes the pro¬ 
visions ot the Alienation of Land Act, he should within two months of the 
date of information, apply to the Appellate Court for the revision of the decree 
or order. If the application is rejected by the Appellate Court, the Deputy 
Commissioner may, within two months of the date upon which he is 
informed of such order, apply to the High Court for further revision (see 
section 21-A of the Alienation of Land Act). 

B. (Ill) Delivery of possession. 

20 The procedure for the delivery of possession shall be in accordance 
with Rules 95 and 96, Order XXI, of the Civil Procedure Code. 

21 . The following special rule, under section 141 of the Land 
Revenue Act, is also binding on Revenue OUlcers : 

“ 5 o When an order of a Civil Court is sent to the Collector for the 
Ps-ecution of a decree for the possession of land, the Collector shall give 
possession to the decree-holder on the date specified in the decree or in the 
directions issued by the Civil Court executing the decree. If no date is 
specified in the decree or by the Civil Court and the land, of which 
possession is to be given, is in the cultivating possesston of the ludgment- 

debtor, the Collector shall at once refer to the Civil Court for instructions 

as to whether or not he i# to delay execution until any crop, which may 
have been sown by the judgment-debtor and is standing on the land, has 
been removed. 

22 , The following are the instructions issued for the guidance of 
Revenue Officers in proceeding under the above rule 

(I) Orders or warrants for the delivery of possession of land 

U) will specify whether delivery should take place at once or after 
some late specified date ; 

(5) when necessary, provide for the maintenance of the cultivating 
possession of any tenant or sub-tenant whose occupation of the land is 
not affected by the decree or order under execution. 

(XI) When possession has to be delivered in execution of an e* Parte 
decree, the lahsildar should depute the field kanungo to deliver possess,on. 
In any other case the tahsildar may direct that possession shall be delivered 

by the patxvaru 

(III) The patwari or field kanungo shall take such steps as are 
practicable for procuring the attendance of the judgment-debtor and of t e 
persons (it any) other than the parties to the case, recorded as having rights 
in the lands, or of some near relation of the judgment-debtor or of such 
other persons. 
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(IV) Delivery of possession should be made in the presence of one or 
more lambardars and of the owners or occupancy tenants of at least two 
holdings near the land of which possession is delivered, and when practic¬ 
able, of other witnesses. 

(V) (i) Delivery of possession should, except in the case referred to 
in Rule VII below, ordinarily be made by the decree-holder or other person 
to be put in possession walking round the boundary of the land in the 
presence of the witnesses mentioned in Rule IV above. 

{ii) When the decree-holder or such other person is to be put in culti¬ 
vating possession of the land he should put in his plough, unless a crop is 
standing on the land or for some other reason this cannot be done. If, 
however, the land is in the occupancy of a tenant or other person entitled 
to occupy it notwithstanding the decree, a notice in writing containing the 
substance of the decree should be served on the occupant by the patwari or 
field kanungo . 

(VI) When at the time of delivery of possession the judgment-debtor 
to be ejected is absent, or any other person considered by the official deliver¬ 
ing possession to be interested in the case is absent and not represented by 
a near relative, the delivery should also be proclaimed by beat of drum in 
the village and on the land. 

(VII) The instructions contained in Rules (IV), (V) and (VI) above can, 
of course, only be applied to those cases in which physical possession is to be 
given. If, as in the case of a decree for the possession of a share of un¬ 
divided property, only symbolical possession is to be given, the procedure 
indicated in Rule 36, Order XXI of the Civil Porcedure Code should be 
followed, even if this is not specified in the decree or order, viz. :— 

(a) a copy of the warrant or order should be affixed in some conspic¬ 
uous place on the property, 

(b) a notice in writing containing the substance of the decree should 
be served on such of the co-sharers as are present ; 

(c) if none are present, the delivery should also be proclaimed on 
the laud by beat of drum. 

(VIII) The patwari or field kanungo should report the delivery to his 
official superior, noting— 

(1) the action taken to procure the attendance of the judgment- 
debtor to be ejected and others ; 

(2) the persons present at the time of delivery ; 

(3) the mode of delivery. 

When attachment is made the patwari should note the facts in the 
remarks column of the jarnabandi, as well as in the roznamcha waqiyati, 
(IX) The report so made, should be signed or thumb-marked by the 
parties present, by other persons interested (if any) or their near relatives 
and by the witnesses. 



v.] EXECUTION OF DECREES 

Punjab Debtors Protection Act, 1936. 
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Sections 4, 5, 6 and 10 of the Punjab Debtors’ Protection Act, 193 5 
(Act II of 1936) read as follows :— 

4. Temporary alienation of land in execution of decree for the 
payment of money— (l) Notwithstanding anything contained in any other 
enactment for the time being in force, whenever a Civil Court orders that 
land be attached and alienated temporarily in the execution of a decree for 
the payment of money, the proceedings of such attachment and alienation 
shall be transferred to the Collector. 

(2) On the proceedings being transferred to him by the Civil Court the 
Collector shall decide the period of alienation which shall not exceed twenty 
years in the case of land owned by a member of a statutory agricultural 
tribe, determined to be such by the Local Government, in exercise of the 
powers conferred by section 4 of the Punjab Alienation of Land Act, 1900. 

5. Partial exemption of land .—Such portion of the judgment- 
debtor’s land shall be exempted from temporary alienation as, in the opinion 
of the Collector, having regard to the judgment-debtor s income from ail 
sources except such income as is dependent on the will of another person, 
is sufficient to provide for the maintenance of the judgment-debtor and the 
members of his family who are dependent on him. 

6. Collector and Commissioner deemed to he acting judicially. 

The Collector when acting under sections 4 and 5 shall be deemed to be 
acting judicially and shall act in accordance with the provisions of law 
applicable to the court from which the proceedings were transferred to him 
and any party aggrieved by an order of the Collector under section 4 or j 
shall have a right of appeal to the Commissioner who when hearing appeals 
under this section shall be deemed to be acting judicially and shall act in 
accordance with the provisions of law applicable to a Civil Court of Appeal. 

10. Exemption of standing crops and trees from attachment or 
sale .—Notwithstanding anything to the contrary contained in any other 
enactment for the time being in force ; 

(1) standing crops, other than cotton and sugarcane, shall not be 
liable to attachment or sale in the execution of a decree; 

(2) standing trees apart from the land on which they stand, shall not 
be liable to sale in the execution of a decree or an order of a court. 

Relative function of the Court and Collector in proceedings 
under section 72, Civil Procedure Code. 

Section 141 of the Punjab Land Revenue Act, 1887, lays down 
that— 

“ Orders issued by any Civil or Criminal Court for the attachment, 
s^le or delivery of any land or interest inland, or for the attachment and 
sale of the produce of any land, shall be addressed to the Collector or such 
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Revenue Officer as the Collector may appoint in this behalf, and be executed 
by the Collector or that officer in accordance with the provisions of the law 
applicable to the Court issuing the orders and with any rules consistent 
therewith made by the Financial Commissioner with the concurrence of the 
High Court and the previous sanction of the Local Government.” 


Section 72 of the Code of Civil Procedure, 1908, provides :— 

“ 72. (l) Where in any local area in which no declaration under 
section 68 is in force the property attached consists of land or of a share in 
land, and the Collector represents to the court that the public sale of the 
land or of a share in land, and the Collector represents to the court that the 
public sale of the land or share is objectionable and that satisfaction of the 
decree may be made within a reasonable period by a temporary alienation 
of the land or share, the court may authorize the Collector to provide for 
such satisfaction in the manner recommended by him instead of proceeding 
to a sale of the land or share. 


“(2) In every such case the provisions of sections 69 to 71 and of any 
rules made in pursuance thereof shall apply so far as they are applicable. 

Sections 68 to 71, Civil Procedure Code, have no application in the 
Punjab as no notification by the Local Government has been issued as is 
contemplated under section 68. 


The Collector, in pursuance of an order of Civil Court under 
section 141, Land Revenue Act, is merely a ministerial officer of the court 
and does not perform any judicial functions. Objections with regard to 
proceedings connected with the sale of land under the section, must be made 
to the court and not to the Collector (l). When the Collector is acting as a 
ministerial officer of the executing court under this section, the objections 
to the manner in which an alienation is made should be heard and decided 
by the court, although the arrangements about alienation would be the duty 
of the Collector (2). 

The Collector, when acting under section 72, dojs not perform any 
judicial function, but is merely a ministerial officer who in the matter 
of carrying out order of the Civil Court relating to the execution of a decree 
against land takes the £>lace of an ordinary ministerial officer charged with 
the duty of executing decrees. If he (the Collector) makes any such 
representation as is referred to in section 72, he does so, not in any 
judicial capacity, but as an officer of the court. It is within the jurisdiction 
of the court to accept or decline such representation- On such 
representation and in the subsequent proceedings before the Collector he 


1- Chanan Ram v, Devi Dayal-A. I. R. 1928 Lab. 475. 

2. Din Mohammad v. Shop Sain Ditta Mal—DLyal Mai — A. I. R. 1934 Lah. 
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takes orders from the Civil Court and has no power to himself to order a 
temporary alienation or do any other act not sanctioned by the court (lj. 

If the Collector after having been asked refuses or reports his 
inability to interfere under section 72, it is the duty of the executing court 
to proceed with the execution of the decree in accordance with law and pot 
to file the application or stay the execution proceedings (2), 

Note. ~~ It should be clearly noted that all these 'provisions are to be 
read subject to section 16 of the Punjab Alienation of Land Act and the 
Punjab Debtors’Protection Act. In eases falling within the ambit of the 
Punjab Debtors’ Protection Act it.is now for the Collector to decide the 
period of alienation under section 4 of that Act and according to section 6 
of the Act, the Collector in doing so is to be deemed to be acting 
judicially. 

The Collector is also empowered under section 5 of the Act to decide 
what portion of the judgment-debtor’s land is to be exempted from 
temporary alienation for the maintenance of himself and his family. 

If the land of an agriculturist has been attached and the Civil Court 
consults the Collector as to what farm of the land should be made ano the 
Collector reports it to be an unfit case for a temporary alienation, the Civil 

Court should ordinarily follow the Collector’s advice until and unless it is 

shown to be erroneous by one of the parties (3). 

See also notes on pages 282 to 284. 


APPENDIX V. 

REGULATION XVII OF 1806. 

A Regulation for extending to the Province of Benares the rales of 
interest on future loans and provisions relative thereto, contained in 
Regulation XV, 1793 ; also for a general extension of the period fixed by 
Regulation 1, 1798, and XXXIV, 1803, for the redemption of mortgages and 
conditional sales of land, under deeds of bai'bil-xt'affa, kut’Cabalek, or other 
similar designation. 

(Sections Vll and VIII). 

VII. In addition to the'provisions made in the Province of Bengal, 
Behar, Orissa and Benares by Regulation I, 1798, and in the ceded and 
conquered Provinces by Regulation XXXIV, 1803, for the redemption of 

1. Datar Kaur v. Ram Rattan-A. I. R. 1920 Lab. 450=1 Lah. 192 (F.B.); 
25 P. E. 1894 ; 9 Cal. 290 [F.B.], I P. R* 1919 (Rev.) and 4 P. R. 1908 followed; 8 P.K. 
1917 Rev. dissented Rom ; also 74 I. C. 194; 1922 L, L. i 15. 

2. A. I.R. 1926 Lah. 682. 

3. 1311. C. 92. 
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mortgages and conditional sales of land under deeds of bai-bil-waffa , 
kut-cabaleh , or any similar designation, it is hereby provided that when the 
mortgagee may have obtained possession of the land on execution of the 
mortgage deed, or at any time before a final foreclosure of the mortgage, 
the payment or established tender of the sum lent under any such deed of 
mortgage and conditional sale, or of the balance due if any part of the 
principal amount shall have been discharged, or when the mortgagee may 
not have been put in possession of the mortgaged property, the payment or 
established tender of the principal sum lent with any interest due thereupon, 
shall entitle the mortgagor and owner of such property, or his legal repre¬ 
sentative, to the redemption of the property, before the mortgage is finally 
foreclosed in the manner provided for by the following section ; that is to 
say, at any time within one year (Bengal Fasli, or Wall ait i according to the 
era current where the mortgage may take place) from and after the applica¬ 
tion of the mortgagee to the Zillah or City Court of Diwatii Adalat for 
foreclosing the mortgage and rendering the sale conclusive in conformity 
with section VIII of this Regulation. Provided that such payment or 
tender be clearly proved to have been made to the lender and mortgagee or 
his legal representative ; or that the amount due be deposited, within the 
time above specified in the Diwani Adalat of Zillah or City in which the 
mortgaged property maybe situated, as allowed for the security of the 
borrower and mortgagor, in such cases by section 11, Regulation I, 
1798, and section 12, Regulation XXXIV, 1803, the whole of the 
provisions contained in which sections, as applied therein to the* stipulated 
period of redemption are declared to be equally applicable to the extended 
period of one year, granted for an equitable right of redemption by this 
Regulation. 


VIII. Whenever the receiver or holder of a deed of mortgage and 
conditional sale, such as is described in the preamble and preceding sections 
of this Regulation, may be desirous of foreclosing the mortgage and rendering 
the sale conclusive on the expiration of the stipulated period, or at any time 
subsequent before the sum lent is repaid, he shall (after demanding payment 
from the borrower or his representative) apply for that purpose by a written 
petition, to be presented by himself, or by one of the authorised Vakils of 
the court, to the Judge of the Zillah or City in which the mortgaged land 
or other property may be situated. The judge, on receiving such written 
application, shall cause the mortgagor or his legal representative, to be 
furnished as soon as possible, with a copy of it; and shall at the same time 
notify to him, by & parwana under his seal and official signature, that if he 
shall not redeem the property mortgaged in the manner provided for by the 
foregoing section, within one year from the date of the notification, the 
mortgage will be finally foreclosed and the conditional sale will become 
conclusive. 

Note-r- Sections VII and VIII of the above Regulation XVII of 1806 
are declared to be in force in the Punjab : vide section 3, Punjab Laws Act, 


PART II 

the redemption of mortgages 
(PUNJAB) ACT, 1913 
(ACT II OF 1913) 
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THE REDEMPTION OF MORTGAGES 

(PUNJAB) ACT, 1913. 

INTRODUCTORY 

The object of the Redemption of Mortgages (Punjab) Act, 1913, is 
Object of the Pe- t0 P rov ^ e a summary method for redemption of 
demption of Mort- mortgages of agricultural land in the Punjab Under 
gages Act, 1913. t h e I aw as it stood before the passing of this Act, the 
mortgagor’s remedy against a mortgagee, who obstructed redemption, was 
a redemption suit. This remedy, however, was not sufficient or satisfactory 
because of firstly, the expense and, secondly , the delay involved in Civil 
Court proceedings. 

Under section 7 (5) of the Punjab Alienation of Land Act, the 
Deputy Commissioner has, in the case of mortgages made under section 6 
of that Act, certain powers to restore mortgagors to possession of their 
property. The Bill leading to the Redemption of Mortgages Act, 1913, 
originated in a proposal to confer similar powers in respect of other 
mortgages. 

In 1908 a short draft Bill was prepared and circulated for opinion. 
It dealt with all mortgages of ^immovable property, and following the lines 
of sections 83 and 84 of the Transfer of Property Act provided a procedure 
for the deposit of the mortgaged money by the mortgagor, the summoning 
of the mortgagee, and where the mortgagee was willing to accept the sum 
in deposit, the redemption of the mortgage. Interest was to cease from the 
date of the deposit. Where, however, there was any dispute, the proceed¬ 
ings wer e to be filed. Revenue Officers were to deal with mortgages 
concerning land, and Civil Courts with those concerning other immovable 
property (I). 

The criticisms on this Bill were generally to the effect that it did 

not go far enough, that a measure was required under which proceedings 

would be less likely to prove infmetuous, and that the Collector or court 
should be given some power of summary decision in contentious cases. 
A second draft Bill was accordingly prepared embodying the mam criticisms* 
It was circulated, and in the light of the opinions then offered, and in 
accordance with the recommendations of a small committee, another Bill was 
drafted leading to the Redemption of Mortgages (Punjab) Act, 1913. 

It was considered that the scope of the Act should be confined to the 

cases in which a special procedure was found to be necessary, that is to 

say, to cases in which the smaller class of mortgagors was concerned, and 
accordingly, it was provided in the Bill that the Act should not apply to 
any mortgage in which the mortgaged property was or included land 


1 . See * Statement of Objects and Reasons' of the Bill, Punjab Gazette, 
1912, Part V, p* 183. 
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recommendations of the Select Committee on 


the Bill, it was provided that shamlnt rights, which in so many moitgage 
deeds are included as incidental interests appurtenant to mortgaged land, 
would not be taken into account for the purpose of reckoning the limit of 
30 acres prescribed by the Bill. It was apprehended that the ascertain¬ 
ment arithmetically in a summary proceeding of the acreage corresponding 
to the shamlat rights appurtenant to a specific area of proprietary land 

would present difficulties which, if not removed in the manner proposed, 

might go a long way toward? defeating the object of the Bill. At the same 
time, an alternative pecuniary limit of jurisdiction was provided to meet the 
case of districts in the west of the Province, such as Mianwali, where owing 
to the cheapness of land considerable areas are often mortgaged for com¬ 
paratively small sums. It was accordingly provided that the Act would 
apply to all cases in which, whatever the area, the principal money secured 
under the mortgage did not exceed Rs. 1,000. 


The scope of the Act has now been extended by section 33 of the 
Punjab Relief of Indebtedness Act, 1934 (Punjab Act VII. of 1934) by 
increasing the area limit to 50 acres and the percuniary limit to Rs. 5,000. 


The Act deals only with mortgages of “land” as defined in the Punjab 
Alienation of Land Act, and all proceedings are before the Collector of the 
district which term also includes an Assistant Collector of the 1st grade, 
and will be of a summary nature. Briefly the Act provides that a person 
wishing to redeem his mortgage, whether with possession or not, may 
apply to the Collector for an order of redemption. He must, at the same 
time, deposit the sum he declares to be due. The Collector may then send 
for the mortgagee. Where there is no dispute, the Collector may pass an 
order of redemption and possession ; where there is a dispute about the 
amount due, the Collector may endeavour to arrange an amicable settlement 
and where such endeavour fails or where there is any other dispute, the 
Collector has power to make a summary enquiry and give a decision and 
an order in accordance therewith, which shall be conclusive unless upset 
by a regular suit. Save in the matter of appeal, which is barred, the 

procedure ordinarily applicable to Revenue Officers will apply. A second 

petition by the same party is barred. 


No power is given to the Collector to vary any condition contained 
in a mortgage whereby any season or period is expressly fixed for the redemp¬ 


tion of the mortgage or the surrender of the land. 


THE REDEMPTION OF MORTGAGES (PUNJAB) ACT, 1913. 
(Punjab Act No- II of 1913). 

PASSED BY THE LIEUTENANT-GOVERNOR OF FHE 
PUN JAB-IN-COUNCIL. 

{Received the assent of His "Honour the Lieutenant-Governor of 
the Punjab on the 8th February, 1913, and that of His Excellency the 
Viceroy and Governor-General on the 4th March, 1913 ; the Ct ernor- 
General’s assent was first published in the “ Punjab Government 
Gazette ” of 14th March 1913.) 

AS AMENDED BY 


PUNJAB ACT No. VII OF 1934. 

An Act to provide a summary procedure for the redemption of 
certain mortgages of laud in the Punjab. 

Whereas it is expedient to provide a summary procedure 
for the redemption of certain mortgages of 

Preamble. . . 

land m the Punjab ; 

It is hereby enacted as follows : 

1. il) This Act may be called the Redemption of 
Mortgages (Punjab) Act, 1913. 


Title. 


Extent. ( 2 ) It extends to the Punjab. 

scope ta of°“ Act to (3) It shall apply only to mortgages of 1 md— 
certain mortgages. ^ j n w hich, whatever the mortga y money, 

the land mortgaged, after excluding the area of any share in 
the common land of the village or of a sub-division of the 
village appertaining thereto and mortgaged therewith, does 
not exceed in area of 2 3 * [50 acres] ; or 

(b) in which, whatever the area, the principal money 
secured under the mortgage does not exceed 8 [5,000 rupees] : 

Provided that it shall not apply to any mortgage made 
under section 6 of the Punjab Alienation of Land Act. 1900. 

1. Tor * Statement of Objects and Reasons.' see Punjab .O' . 1912, Part 
V p. 183 ; for ‘ Report of Select Committee ’ see ibid, p. 227 ; and for ‘ Proceedings in 
Council ’ see ibid , p. 212; and ibid, 1913, Part V, p. 7. 

2. For the figure and word " 30 acres ” the figure and word ” 1 u:res ” have 

been substituted by section 33 of the Punjab Relief of Indebtedness A r , 1- * (Act VII 

of 1934). 

3. For the figure “ 1,000’ the figure “ 5,000 ” has been substituted by section gS 

of the Punjab Relief of Indebtedness Act, 1934 (Act VII of 1934). 
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NOTES. 

Date of commencement of the Act. 

The Redemption of Mortgages (Punjab) Act, 1913, received the assent 
of His Honour the Lieutenant-Governor on the 8th February, 1913, and 
that of His Excellency the Viceroy and Governor-General on the 4th 
March, 1913. The Governor-General’s assent was first published in the 
“ Punjab Government Gazette ” of 14th March, 1913. 

Sub sections 3 (a) and 3 (b). 

The scope of the Act has been extended by section 33 of the Punjab 
Relief of Indebtedness Act, 1934 (Punjab Act VII of 1934). Formerly it 
applied to a case in which, whatever the mortgage money, the land 
mortgaged after excluding the area of any share in the common land of the 
village or of a sub-division of the village appertaining thereto and mortgaged 
thereto, did not exceed in area of 30 acres, or in which, whatever the area, 
the principal money secured under the mortgage did not exceed Rs. 1,000. 
Now it applies to a case in which the area mortgaged as calculated above 
does not exceed 50 acres or the principal money secured under the mortgage 
does not exceed Rs. 5,000. 

2. In this Act, unless there is something repugnant in 
Definitions. the subject or context,— 

(1) the expression “land” means land which is not 
occupied as the site of any building in a town or village and 
is occupied or let for agricultural purposes or purposes 
subservient to agriculture or for pasture, and includes— 

(,a the sites of buildings and other structures on such 
land ; 

( b ) a share in the profits of an estate or holding; 

(c) any dues or any fixed percentage of the land revenue 
payable by an inferior landowner to a superior landowner ; 

(d) a right to receive rent; 

(e) any right to water enjoyed by the owner or the 
occupier of land as such ; and 

(/) any right of occupancy : 

(2) the expression “Collector” shall mean the Collector 
of the district in which the mortgaged property or any part 
thereof is situated and shall include an Assistant Collector of 
the 1st grade: 

(3) “ Prescribed ” shall mean prescribed by rules made 
under this Act. 
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NOTES. 

Definition of “ land ” for the purposes of the Act. 

The definition of “land” for the purposes of the Redemption of 
Mortgages Act, 1913, is the same as in the Punjab Alienation of land 
Act, J900. 

See notes on pages 13 to 30. 

3. Subject to the provisions of this Act and the rules 
Application o f thereunder, the provisions of sections 79, 85, 
S^jSTiw 86, 87, 89, 90, 91, 92 and 101 of the Punjab 
<; y Act Tenancy Act, 1887, shall, so far as may be, 

apply to all proceedings of a Collector under this Act. 

NOTES. 

Sections 79, 85, 86, 87, 89, 90, 91, 92 and 101 of the Punjab Tenancy 
Act, 1887, relate to the procedure to be followed by a Revenue Officer 
acting under that Act. These are reproduced in extenso below for facility 
of reference :■— 

79; (l) The Financial Commissioner, ora Commissioner or Collector 
^ Power to distvi- may by written order distribute, in such manner as he 
withdraw a n d thinks fit, any business cognizable by any Revenue Officer 
transfer cases. or Revenue Court under his control. 

(2) The Financial Commissioner or a Commissioner or Collector may 
withdraw any case pending before any Revenue Officer or Revenue Court 
under his coutrol, and either dispose of it himself, or by written order refer 
it for disposal to any other Revenue Officer or Revenue Court under his 
control. 

(3) An order under sub-section (l) or sub-section (2) shall not empower 
any Revenue Officer or Revenue Court to exercise any powers or deal with 
any business which he or it would not be competent to exercise or deal with 
within the local limits of his or its own jurisdiction. 

PROCEDURE. 

85. (!) The Provincial Government may make rules consistent with 

Procedure of this Act for regulating the procedure of Revenue Officers 

Revenue Officers. under this Act in cases in which a procedure is not 

prescribed by this Act 

(2) The rules may provide, among other matters, for the mode of 
enforcing orders of ejectment from, and delivery of possession of, immovable 
property, and rules providing for those matters may confer on a Revenue 
Officer all or any of the powers in regard to contempts, resistance and the 
like which a Civil Court may exercise in the execution of a decree 
whereby it has adjudged ejectment from, or delivery of possession of, such 
property. 
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(3) The rules may also provide for the mode of executing orders 
as to costs, and may adapt to proceedings under this Act all or any of the 
Provisions of the Punjab Land Revenue Act, 1887, with respect of 
arbitration. 

(4) Subject to the rules under this section, a Revenue Officer may 
refer any case which he is empowered to dispose of under this Act to 
another Revenue Officer for investigation and report, and may decide the 
case upon the report. 

86. (l) Appearance before a Revenue Officer as 

such, and applications to and acts to be done before him, 
under this Act may be made or done— 

(а) by the parties themselves, or 

(б) by their recognized agents or a legal practi¬ 
tioner : 

J Provided that the employment of a recognized agent or legal 
practitioner shall not excuse the personal attendance of a party to any 
proceedings in any case in which personal attendance is specially required by 
an order of the officer. 

(2) For the purposes of sub-section (l), recognized agents shall be such 
persons as the Local Government may by notification declare in this 
behalf. 

(3) The fees of a legal practitioner shall not be allowed as costs in 
any proceedinge before a Revenue Officer under this Act, unless that officer 
considers, for reasons to be recorded by him in writing, that the fees should 
be allowed. 

87. (1) A Revenue Officer may give and apportion the costs 

of any proceedings under this Act in any manner, he 
thinks fit : 


Costs. 


Power of Rev¬ 
enue Officer or 
Revenue Court to 
summon persons. 


(2) But if he orders that the costs of any such proceedings shall not 
follow the event, he shall record his reasons for the order. 

89. (l) A Revenue Officer or Revenue Court may sumon any 

person whose attendance he or it considers necessary 
for the purpose of any application, suit or other business 
before him or it as a Revenue Officer or Revenue 
Courts 

(2) A person so summoned shall be bound to appear at the time and 
place mentioned in ;the summons in person or, if the summons so allows, 
by his recognized agent or a legal practitioner. 

(3) The person attending in obedience to the summons shall be bound 
to state the truth upon any matter respecting which he is examined or makes 
statements, and to produce such documents and other things relating to any 
such matter as the Revenue Officer or Revenue Court may require. 
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90. (i) A summons issued by a Revenue Officer or Revenue Court 

shall, if practicable, be served (a) personally on the person 
to whom it is addressed; or failing him on (6) his recog¬ 
nized agent or whom it is addressed, or failing him on {b) 
his recognized agent or (c) an adult male member of his family who is 
residing with him. 


Mode of service 
of summons. 


(2) If service cannot be so made, or if acceptance of service so made 
is refused, the summons may be served by posting a copy thereof at the 
usual or last known place of residence of the person to whom it is 
addressed, or if that person does not reside in the district in which the 
Revenue Officer is employed or the Revenue Court is held, and the case 
to which the summons relates has reference to land in that district, then by 
posting a copy of the summons on some conspicuous place in or near the 
estate wherein the land is situate. 

(3) If the summons relate to a case in which persons having the 
same interest are so numerous that personal service on all of them is not 
reasonable, it may, if the Revenue Officer or Revenue Court so directs, be 
served by delivery of a copy thereof to such of those persons as the officer 
or court nominates in this behalf and by proclamation of the contents 
thereof for the information of the other persons interested. 

(4) A summons may, if the Revenue Officer or R#Venue Court so 
directs, be served on the person named therein, either in addition to or in 
substitution for, any other mode of service, by forwarding the summons 
by post in a letter addressed to the person and registered under 1 art III of 
the Indian Post Office Act, 1866. 

(5) When a summons is so forwarded in a letter and it is proved that 
the letter was properly addressed and duly posted and registered, the 
officer or court may presume that the summons was served at the time 
when the letter would be delivered in the ordinary course of post. 


A notice, order or proclamation, or copy of any such document 
issued by a Revenue Officer or Revenue Court for 
Of notice, order or service on any person shall be served in the manner 
provided in the last foregoing section for the service of a 
summons. 


91. 

Mode of service 
of notice, ord 
proclamation 
copy thereof. 


92. When a proclamation relating to any land is issued by a 
Revenue Officer or Revenue Court, it shall, in addition 
pro&atidS akl ° 8 t0 any other mode of publication which may be prescribed 
by any enactment for the time being in force, be made 
by beat of drum or other customary method, and by the posting of a copy 
thereof on a conspicuous place in or near the land to which it relates. 

101. (l) An Assistant Collector may exercise his powers under 

this Act at any place within the limits of the district in 
which he is employed. 


Place of sitting. 
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(2) Any other Revenue Officer or Revenue Court may only exercise 
his or its powers under this Act within the local limits of his or its 
jurisdiction. 

4. The mortgagor or other person entitled to institute a 
suit for redemption may, at any time after the 
redemption. f ° r principal money becomes payable and before 

a suit for redemption is barred, present a 
petition to the Collector applying for an order directing that 
his mortgage be redeemed and where the mortgage is with 
possession that he be put in possession of the mortgaged 
property. The petition shall be duly verified in the manner 
prescribed by law for the verification of plaints, arid shall 
state the sum which the petitioner declares to the best of 
his belief to be due under the mortgage. The petitioner 
shall at the same time deposit such sum with the Collector. 

The petitioner shall state in his petition such particulars 
and file therewith such documents as may be prescribed. 


NOTES . 

Petition for redemption. 

Section 4 of the Act prescribes that the mortgagor or other person 
entitled to institute a suit for redemption may, at any time after the 
principal money becomes payable and before a suit for redemption is barred 
present a petition to the Collector applying for an order directing that his 
mortgage be redeemed and where the mortgage is with possession that he be 
put in possession of the mortgaged property. 

Petitions for redemption between the original mortgagor and mortgagee 
seldom involve a determination of the petitioner's right to redeem, for it is 
a well-known rule of law that the mortgagee cannot deny the title of his 
mortgagor. In other cases the petitioner will almost invariably be found 
to be either one who claims to be the representative of the mortgagor on 
the ground of inheritance or who seeks to redeem as transferee of the 
equity of redemption. In all these cases, the claimant's right of redemp¬ 
tion can well be decided summarily by referring to tne entries in the 
records-obri ghts. 

The period of limitation against mortgagee to redeem or to recover 
possession of immovable property mortgaged is sixty years from the date 
the right to redeem or to recover possession accrues —vide Art. 148 of 
Schedule I to the Indian Limitation Act, 1908. Cases in which limitation 
is pleaded by the mortgagee as a bar to redemption are extremely rare, and 
even where such a plea is taken, it is not difficult to decide in a summary 
proceeding. The determination of the original date of mortgage is. 
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generally, a simple question of fact and that having once been ascertained, 
the rest is, in the majority of cases, a simple matter of arithmetical 
calculation. 

The petitioner has to state in the petition the sum which he or she 
declares to the best of his or her belief to be due under the mortgage, and 
the petitioner has to deposit such sum with the Collector. 

5 . When the petition has been duly presented and the 
deposit has been made, the Collector shall 
summoned? t0 be * ssue to the mortgagee a summons to appear 
on a date to be therein specified. Every 
summons shall be accompanied by a copy of the petition, 
with the date of deposit endorsed thereon. 

6 . Where the mortgagee appears and the petitioner 
Procedure when does not appear when the petition is called on 
a e nd° ne morSagee for hearing, the Collector shall, unless he 
P resent - adjourns the proceedings, make an order that 

the petition be dismissed, unless the mortgagee admits the 
claim, in which case the Collector shall make an order— 

(a) that the mortgage be redeemed; 

(, b ) that where the mortgage is with possession, the 
mortgagor be put in possession of the mortgaged property as 
against the mortgagee ; 

(c) that the mortgagee deposit with the Collector the 
mortgage-deed, if any, if then in his possession or power and 
that it be delivered to the petitioner; 

(d) that subject to the mortgage-deed, if any, being so 
deposited by the mortgagee, the sum in deposit be paid to 
him : 

Provided that no such order shall be made inconsistent 
with any condition of the mortgage whereby a season or 
period of the year is fixed for redemption or for surrendering 
possession. 
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NOTES . 

Procedure when petitioner is absent and mortgagee present. 

Section 6 of the Act prescribes the procedure to be followed when 
petitioner is absent and mortgagee present on the date of hearing. The 
Collector, unless he adjourns the proceedings, must dismiss the petition 
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unless the mortgagee admits the claim. In case the mortgagee admits the 
claim, the Collector shall make an order as specified in this section. 


It is clearly laid down that no such order shall be made inconsistent 
with any condition of the mortgage whereby a season or period of the year 
is fixed for redemption or for surrendering possession. 

7. When the petitioner .appears, but the mortgagee does 
iYocedure when not appear, when the petition is called on for 
St'anTmortgagee hearing, the Collector shall, unless he adjourns 
ateent - the proceedings, enquire in a summary manner 

(a) whether the petitioner is entitled to redeem the mortgaged 
property, and ( b) whether the sum deposited by the petitioner 
is the sum rightly due under the mortgage. 

, If the Collector is not satisfied that the petitioner is 
entitled to redeem, he shall dismiss the petition. 

If the Collector is satisfied that the petitioner is entitled 
to redeem, and that the sum deposited is the sum rightly due 
under the mortgage, he shah make an order as laid down in 
section 6 (a), ( b ), (c) and ( d) of this Act. 

If the Collector is satisfied that the petitioner is entitled 
to redeem, but is of opinion that a sum larger than that in 
deposit is due under the mortgage, he shall fix a period not 
exceeding 30 days within which the petitioner shall deposit 
the difference, together with any further sum which may be 
due on account of interest up to the date of deposit. If the 
petitioner makes such deposit within such period or such 
further period not exceeding 30 days as the Collector may fix, 
the Collector shall make an order in manner aforesaid. 

If the petitioner fails to make such deposit within the 
period fixed, the Collector shall dismiss the petition. 

NOTES. 

Procedure when petitioner is present and mortgagee absent. 

According to this section, when the petitioner appears hut the mortgagee 
does not appear, when the petition is called on for hearing, the Collector 
must, unless he adjourns the proceedings, enquire in a summary manner 
(a) whether the petitioner is entitled to redeem the mortgaged property, 
and ( b ) whether the sum deposited by the petitioner is the sum rightly due 
under the mortgage. Entries in the records-of-rigbts again will help a good 
deal in arriving at a satisfactory decision on these two points. 



procedure when both parties attend 
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The petition shall be dismissed if the Collector is not satisfied that the 
petitioner is entitled to redeem. 

If the Collector is satisfied that the petitioner is entitled to Redeem, 
but is of opinion that a sum larger than that in deposit is due under the 
mortgage, he shall give an opportunity to the petitioner to deposit the 
difference together with interest that accrues due within a period not exceeding 
30 days from the day of such order. The petition is to be dismissed ,f the 
petitioner fails to make such deposit within the period fixed. 

If the Collector is satisfied that the petitioner is entitled to redeem, 
and that the sum deposited is the sum rightly due under the mortgage, or 
the petitioner deposits the difference within the period fixed by the Collector 
as explained above, the Collector shall make an order as laid down in 
section 6 («), (&), (c) and {d) of this Act. 

Where both parties appear when the petition is 
called on for hearing, the Collector shall 
Procedure when enquire from the mortgagee whether he admits 
attendance : order thcit the petitioner is entitled to redeem, 
for redemption. Aether he is willing to accept the sum in 

deposit in full discharge of the mortgage debt, and where the 
mortgage is with possession whether he is willing to surrender 
possession of the mortgaged propel ty. 

If the mortgagee replies in the affirmative, the Collector 
shall make an order as laid down in section 6 («), ( h ) (c) and 
(d) of this Act. 

If the mortgagee admits the petitioner's title to redeem 
but demands payment of a sum larger than that in deposit, 
the Collector shall enquire from the petitioner whether he is 
willing to pay such larger sum, and if he replies in the 
affirmative, the Collector shall fix a period not exceeding 
30 days within which the petitioner shall deposit the differ¬ 
ence, together with any further sum which may be due on 
account of interest up to the date of deposit. If the petitioner 
makes such deposit within such period or such further period 
not exceeding 30 days as the Collector may fix, the Collector 
shall make an order as laid down in section 6 ( a ), (6), (c) and 
( d ) above* 


If the petitioner fails to make such deposit within the 
period fixed, the Collector shall dismiss the petition. 
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NOTES. 

Procedure when both parties are in attendance. 

Where both parties appear when the petition is called on for heating, 
the Collector must enquire from the mortgagee whether he admits that the 
petitioner is entitled to redeem, whether he is -willing to accept the sum 
in deposit in full discharge of the mortgage debt, and where the mortgage 
is with possession whether he is willing to surrender possession of the 
mortgaged property. 

Two positions may then arise. If the mortgagee replies in the 
affirmative to all the questions put by the Collector, the Collector shall make 
an order as laid down in section 6 (a), (b), (c) and ( d) of the Act. 

If the mortgagee admits the petitioner’s title to redeem but demands 
payment of a sum larger than that in deposit, the Collector must enquire 
from the petitioner whether he is willing to pay such larger sum as de¬ 
manded by the mortgagee. If he replies in the affirmative, the Collector 
shall fix a period not exceeding 30 days within which the petitioner shall 
deposit the difference, together with any further sum which may be due. 
on account of interest up to the date of deposit. If such deposit is made 
by the petitioner within such period or such further period not exceeding 
30 days as the Collector may fix, the Collector shall make an order as laid 
down in section 6 ( a ), (/>), (c) and (d) above. 

If the petitioner fails to make such deposit witb.n the period fixed, 
the petition shall be dismissed by the Collector. 

Section 9 of the Act relates to procedure in contentious cases. 

9. If the mortgagee raises objection on any ground 
Procedure in con- other than the amount of the deposit, or if 
tentious cases. petitioner is not willing to pay the sum 

demanded by the mortgagee, the Collector may either (a) for 
reasons to be recorded dismiss the petition, or (b) make a 
summary enquiry regarding the objection by the mortgagee 
or regarding the sum due. 

NOTES. 

Procedure in contentious cases. 

Section 9 of the Act relates to the procedure to be followed in con¬ 
tentious cases- The mortgagee may either object to the amount of the 
deposit and demand more as the sum due to him than the amount deposited 
bv the mortgagor, or h.i may raise objection on any other ground. The 
petitioner may not be willing to pay the sum demanded by the mortgagee. 
In these cases the Collector may either (a) for reasons to be recorded dismiss 
the petition, or (&) mage a summary enquiry regarding the objection by the 
mortgagee or regarding the sum due. Reference to the entries in the 
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records-of-rights and to the mortgage-deed would ordinarily be sufficient to 
arrive at a satisfactory decision. 

Procedure as to enquiry or dismissing of petition—exercise of 
discretion. 


In the event of the mortgagee joining issue with the mortgagor- 
petitioner, it is not incumbent on the Collector to make an investigation 
into the dispute. He may, if he so likes, make a summary enquiry and give 
his finding as a result of it, or he may refuse to do so and dismiss the 
petition forthwith. No particular grounds are specified in the section on 
which alone he might adopt the latter course. His discretion in this matter 
is not limited in any way but is absolutely unfettered. He may stay 
his hands for the simple reason that difficult questions of fact and law 
are involved and on this ground alone, he might dismiss the petition. All 
that is necessary is that he should record his reasons for the course 
adopted (l). 

10. If on enquiry regarding any objection so raised by 
the mortgagee, the Collector is of opinion that 

Enquiry into ob- . . . rr r 

jection raised by it bars redemption or is a sufficient cause tor 

not proceeding further with the petition, he 

shall dismiss the petition; but if he is not of that opinion, he 

shall, unless he dismisses the petition under section 11, make 

an order as laid down in section 6 (a), ( b ), ( c ) and (d) of this 

Act. 


NOTES. 


Section 10 of the Act is in fact a corollary to section 9 and may 
be read along with it. When any objection is raised by the mortgagee, 
or the mortgagor is not willing to pay the sum demanded by the mortgagee, 
the Collector may either dismiss the petition or make a summary enquiry 
regarding the objection by the mortgagee or regarding the sum due. When 
the latter course is adopted, and on the result of summary enquiry the 
Collector is of opinion that it bars redemption or is a sufficient cause for 
not proceeding further with the petition, he shall dismiss the petition. 
If, on the other hand, he is not of that ©pinion, he shall, unless he dismisses 
the petition under section 11, make an order as laid down in section 
6 ( a ), (6), (c) and \d) of this Act. 

11 . If on enquiry regarding the sum due, the Collector 
Enquiry regard- ' s of opinion that the sum deposited is the sum 
ing sum due. rightly due under the mortgage, he shall, 

unless he dismisses the petition under section 10, make an 

1 Darba Mat v. Asa Ram-k- 1. R. 1927 Lab. 461= 102 I. C. 418 = 28 P L 
R. 289. 
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order as laid down in section 6 (a), ( b ), (c) and (d) of this 
Act, but if he is of opinion that a sum larger than the sum 
deposited should be deposited by the petitioner, he shall, unless 
he dismisses the petition under section 10, fix a period not 
exceeding 30 days within which the petitioner shall deposit 
the difference, together with any further sum which may be 
due on account of interest up to date of the deposit. If the 
petitioner makes such deposit within such period or such 
further period not exceeding 30 days as the Collector may fix, 
the Collector shall make an order as laid down in section 
6 (a), (b) y (c) and {d) of this Act. 

If the petitioner fails to make such deposit within the 
period fixed, the Collector shall dismiss the petition. 

NOTES . 

Enquiry regarding sum due. 

Section 11 of the Act relates to enquiry regarding sum due. If the 
Collector is of opinion that the sum deposited is the sum rightly due 
under the mortgage, be must, unless he dismisses the petition under 
section 10, make an order as laid down in section 6 (a), ( b , (c) 
and (d) of the Act. If, however, he is of opinion thats a sum 
larger than the sum deposited should be deposited by the petitioner, 
he shall, unless he dismisses the petition under section 10, fix a period not 
exceeding 30 days within which the petitioner shall deposit the difference, 
together with any further sum which may be clue on account of interest up 
to date of the deposit. If the petitioner makes such deposit within such 
period or such further period not exceeding 30 days as the Collector 
may fix, the Collector shall make an order as laid down in section 6 
(a), ( b ), (c) and {d) of the Act. The petition shall be dismissed if the 
petitioner fails to make such deposit within the period fixed. 

Order dismissing petition—limitation for suit—starting point — 
summary proceedings if bar to suit for declaration. 

Where the mortgagors applied to the Collector for redemption of their 
mortgage on payment of a certain sum under section 4, but the Collector 
ordered a higher sum to be paid by a certain date and on failure dismissed 
the application, the suit for redemption brought a year after the order of 
the Collector is barred as the order of the Collector shall be set aside within 
a year under section 12. The cause of action is not the original contract 
but the order of the Collector which aggrieved them. A person who takes 
advantage of a summary procedure must suffer its disadvantages as well 
as enjoy its benefits (l). 

Bfiagat Ham v. Jamna Ram = 114 I. C. 447 = 10 L L. J. 514; 1925 Lah. 
385 and 1927 Lah. 461 followed. 
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Where the mortgagee was in possession of the land and in an applica¬ 
tion for redemption under this Act, the Revenue Officer passed an order 
for redemption on payment of Rs. 400, whereupon the plaintiff sued for a 
declaration that the charge on the land was not Rs. 400 but Rs. 1,3 6 an 
he was entitled to retain possession until that sum was paid ; held, the 
summary proceedings taken by the Revenue Authorities cannot affect the 
rights of the parites and a suit for declaration of charge and for possession 
until payment of the charge money is thus virtually a defence against 

an order divesting the mortgagee of possession before payment of the full 

sum due. In such circumstances the question of limitation does not arise 
and the provisions of Order 2, Rule 2 are inapplicable (!)•_ 

1 2. Any party aggrieved by an order mafee under sections 
6 7, 8, 9, 10 or 11 of this Act may institute a 

Saving of suits to ’ ’ . , , . ■ f 4-U p 

establish rights. suit to establish his rights in respect OL i 

mortgage, but subject to the result of such suit, if any, the 

order shall be conclusive. 


Notwithstanding anything in this section a mortgagee 


Setting aside ex¬ 
port?. orders or 
orders of dismissal. 


against whom an ex-parte order under section 
7 has been made or a petitioner whose petition 
has been dismissed in default under section 6 
may apply to the Collector to have such order or dismissal set 
aside, and the Collector may in his discretion set aside 
such order or dismissal on such terms as to costs or 
otherwise as he may deem fit: provided that the ordei or 
dismissal shall not be set aside unless notice of the application 
has been served on the opposite party. 

NOTES. 

Meaning and scope of section 12. 

Section 12 of the Act deals with two subjects, viz., (1) saving of suits 
to establish rights, and (2) setting aside ex-parte orders or orders of dismis¬ 
sal, As regards saving of suits to establish rights, it lays down that any 
party aggrieved by an order made under sections 6, 7, 8, 9, 10 or 11 of the 
Act, may institute a suit to establish his rights in respect of the mortgage, 
but subject to the result of such suit, if any, the order shall be conclusive. 

As regards setting aside eX-patU orders or orders of dismissal, this 
section lays down that a mortgagee against whom an ex-parte order under 
section 7 has been made or a petitioner whose petition has been dismissed 
in default under section 6 may apply to the Collector to have such order oi 
dismissal set aside. When such an application is received, the Coll ector 


T. R„m Sevan Da* v. Mulla^K. I. R. 1923 Lah. 648=78 I, C. 103-4 Lah 
864=6 I.. L. j. 513 ; over-ruled in A. I. R 1934 Lah. 384 [F. B.l. 
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may in his discretion set aside such order or dismissal on such terms as to 
costs or otherwise as he may deem fit- But no order or dismissal can be 
set aside unless notice of the application has been served on the opposite 
party. 

A mortgagee who has been illegally dispossessed by the Collector, 
may be restored to the position which he previously occupied, and the 
provisions of section 12 are sufficiently wide to allow a Civil Court to right 
a wrong done by the Collector in the summary proceedings and, if necessary, 
to restore possession of the land to the mortgagee (l). 

A suit for a declaration only that the mortgagee is not entitled to 
redeem can be instituted under section 12, though the mortgagor has 
obtained possession (2). 

Co-mortgagee redeeming mortgage—if a mortgagee. 

It is doubtful whether a co-mortgagor who redeems the whole of the 
mortgaged land can uncie^ any circumstances be deemed to be a mortgagee 
of the land so as to attract the operation of the Redemption of Mortgages 
Act, his legal position being merely that of a charge-holder (3). A co-sharer 
who purely denies the right of the other co-sharer to enter into joint posses¬ 
sion until they have paid to him their share of the property which he had 
defrayed should not be considered to hold “ adversely ” to the others. Such 
denial does not obviously imply any repudiation of the title of the other 
co-sharers but rather implies willingness to recognize their title provided the 
charge in question is defrayed (4). 

Application of Art. 14, Limitation Act, to suits under section 12 
of Act II of 1913. 

The suit referred to in section 12 of the Punjab Redemption of 
Mortgages Act, 1913, is a suit to set aside an order of an officer of Govern¬ 
ment within Art. 14, Limitation Act, and the limitation is, therefore, one yeat 
from the date of the order. A suit under section 12 instituted by a person 
aggrieved by an order passed by the Collector under sections 6 to 10 or 11 
of the Act to establish his right in respect of the mortgage is governed by 
Art. 14, Limitation Act; it makes no difference that the suit is one for a 
mere declaration and no relief to set aside the order of the Collector has 
been expressly asked in the plaint. If it is necessary, for a plaintiff to get 
rid of an order made by an officer of the Government which stands in his 
way before he can obtain a certain relief and in order to obtain 'that relief 
he does not expressly ask for the setting aside of the order but merely for a 


1. Nizam Din v- Daulat Ram=A. I. R. 1921 Lah. 182 = 2 Lah. 284 = 63 I. C. 
890 = 95 P. L. R. 1921. 

2. Niranjan Singh v. Char an Da, s=A. I. R. 19*22 Lata. 368=3 Lah. 239 = 68 
I. C. 557. 

3. Mohammad Ati . Gulam iVabi—A- I. R* 1936 Lah. 290— 159 J. C. 088= 
37 P. L. R. 108, 
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declaratory decree still the suit should be deemed to be one to set aside an 
order falling within the ambit of Art. 14 (l). 

In this case the land in dispute belonged to the ancestors of defendants 
I and 2 under whom the plaintiffs held it as occupancy tenants. In 1903 
the ancestors of defendants 1 and 2, mortgaged their proprietary interest in 
the land to certain persons, from whom the mortgagee rights passed to the 
plaintiffs. In 1927, defendants I and 2 made an application to the Collector 
under the Punjab Redemption of Mortgages Act, II of 1913, praying for 
redemption of the mortgage on payment of such sum as might be found due. 
The plaintiffs denied the defendant’s right to redeem, alleging that the 
defendant’s ancestors had sold the equity of redemption to the predecessors- 
in-interest of the plaintiff in 1905. The Collector held the sale to be 
unproved, and on 16th November, 1927, ordered redemption on payment of 
Rs. 600. This sum was duly depos ted by the defendants in the Treasury, 
and a mutation sanctioned recording that the mortgage had been redeemed. 
In 1928, defendants X and 2 as landlords, instituted a suit against the 
plaintiffs as occupancy tenants for recovery of the rent due by them. This 
suit was decreed by the Revenue Court. On 2nd November, 1929, the 
plaintiffs brought a suit asking for a declaration, that they were the propri¬ 
etors in possession of the land in dispute and that defendants l and 2 had 
no right to interfere in any wav. The suit was dismissed as barred by time 
under Art. 14, Limitation Act, as it had not been brought within one year 
from 16th November, 1927, when the Collector had ordered redemption 
under Act II of 1913. On second appeal, the question referred to a Full 
Bench for decision was : 

“ Whether a suit under section 12, Redemption of Mortgages Act, instituted by a 
party to such proceedings to establish . his right in respect of the mortgage is governed by 
Art. 14, Limitation Act , and, if so, whether it makes any difference that the suit is 
merely a declaratory one and no relief to set aside the order of the Collector has expressly 
been asked in the plaint. ” 

A mortgagor’s right to redeem, which would otherwise be within 
limitation, is barred if the action is brought later than a year of the date of 
an order passed to the plaintiff’s detriment by the Collector on an application , 
under Punjab Act II of 1923. When an order passed under a special Act 
is declared by that Act to be conclusive, it cannot be ignored and no relief 
is open to the aggrieved party unless that order be set aside. An individual 
who takes advantage of a summary procedure must suffer its disadvantages 
as well as enjoy its benefits. The suit referred to in section 12 of the 
Punjab Redemption of Mortgages Act, is a suit to set aside an order of an 
officer of Government within Art. 14 (2). 


1. GanffU v. Mohanraj Chanel— A. 1. R. 1934 Lab. 384 [F. B.] = 15 .Lah. 389 = 
149 I. C. 66l=i86 P. L. R. 337 ; A. I R 1925 Lah. 385 approved; A. I. R. 1923 Lah. 
048 = 4 Lah. 346 over-ruled. 

2; Kmtm v* Ram Chanda A. I. R. 1925 Lah. 385 = 6 Lah. 206 = 88 L C. 945=*= 
26 P. L. R. 383 ; see also A. I. R. 1924 Lah. 690 = 75 I. C. 885. 
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Sections 10 and 12, Redemption of Mortgages (Punjab) Act, 
1913,—application for redemption dismissed by Collector on the 
ground that it was improper—dispute between parties to be decided 
in summary proceedings—suit for redemption subsequently filed by 
applicant whether governed by Art. 14, Limitation Act. 


On 30th May, 1901, one Sbadi mortgaged 3 bighas of land for Rs. 125 
in favour of Prabhu Mai defendant I. Chandan plaintiff, the grandson of 
Shadi, presented an application for redemption under the Redemption of 
Mortgages Act, 1913, on 23rd September, 1927, and deposited a sum of 
Rs. 125 for payment to the mortgagee 'File Assistant Collector came to 
the conclusion that it was improper to order redemption of the mortgage in 
summary proceedings as the dispute between the parties was of a compli¬ 
cated nature. He held that the parties should have recourse to the Civil 
Court. After giving this finding he dismissed the application of the 
plaintiff. Chandan then instituted a suit on 6th December, 1935 for posses¬ 
sion of the land by redemption on payment of Rs 125. It was pleaded by 
the defendants inter alia that as the plaintiff had not instituted his suit 
within one year of the order of the Assistant Collector, his suit was barred 
by time under Art. 14, Limitation Act. The Trial Court came to the 
conclusion that Art. 14 was inapplicable. A preliminary decree for redemp¬ 
tion on payment of Rs. 125 was consequently granted to the plaintiff. The 
appeal preferred by the defendant was also dismissed. In second appeal it 
was held in Prabhu Mai v. Chandan { l), that in such circumstances the 
Collector does not decide anything against the applicant and a suit for 
redemption subsequently filed by the applicant in a Civil Court is not one 
to set aside any act or order of an officer of the Government made in his 
official capacity within the meaning of Art. 14, Limitation Act, and conse¬ 
quently Art. 14 is inapplicable to such a suit and the suit, although filed 
more than one year from the date of the Collector’s order, is not barred by 
limitation. 


In Letters Patent appeal reported as Prabhu Mai v. Chandan (2), the 
decision of the Single Judge in the above mentioned case was reversed and 
it was held that under section 12, a party against whom an order of dismissal 
is made under any of the sections of the Act enumerated there, is bound to 
institute a suit to establish his rights in respect of the mortgage within one 
year under Art. 14, Limitation Act, and if he fails to do so, his right is lost 
for ever. 


Rejection of a petition[by a Collector under section 9—suit for 
redemption—Limitation. 

Rejection of an application by a Collector under section 9 without 
considering the merits of the dispute and after recording the objections 


1. A. I. B 1988 Lab. 512. 

2. A. I. R. 1988 Lah. 688. 








\ 


;.] CIVIL SUITS TO ESTABLISH RIGHTS 4g| 

y the defendants, on the ground that the dispute cannot be settled 
summarily practically amounts to denial of jurisdiction and in order to 
enable the plaintiff to succeed in his suit for redemption it is by no means 
necessary to set aside any order passed by the Collector (l). 

It was held by a Single Judge in Darba Mai v. Asa Ram (2) 
that Act II of 1913 is a miniature code in itself and that section 12 
governs all cases in which an order under certain sections (including 
section 9) has been passed. The policy of the Legislature is that a person, 
who chooses to move the Collector under the Act, but fails, cannot be 
allowed to leave the matter in suspense for a period which may extend to 
another 60 years, but that the order is final, except that it is subject to the 
result of a suit, which he must (if at all) institute within one year of it. 
This vvas, however, reversed in As<r Ram v. Darba Mai (3), an appeal 
under the Letters Patent, from the same judgment, and it was held that 
where the suit is for redemption and in the orders passed by him under 
section 9, the Collector refrained from coming to any decision on the 
merits of the dispute between the parties, inasmuch as the case is neither 
in terms nor in effect a suit to set aside the order the case ’s not governed 
by Art. 14, Limitation Act. 

This ruling was, however, dissented from by another Division Bench 
in Prabhu Mai v. Chan dan (4) and it was held that the law contemplates 
the disposal of petitions under the Redemption of Mortgages Act on 

grounds other than those which touch the merits of the petition and it 

empowers the Collector to dispose of those petitions on those grounds. For 
a Collector, therefore, to dismiss an application on grounds other than merits 
is not to refuse jurisdiction inasmuch as this is a manner of exercising 
jurisdiction permitted by the Act. 

Person aggrieved. 

Any person against whom any order is made under sections 6 to 11 is 

a person aggrieved within the meaning of section 12 (5). A person, who 

asks for a relief, which he is authorized to ask under the Act, but to which 
his application is refused, must be considered to have suffered a legal 
grievance and is a person aggrieved (6). 

A applied for redemption of mortgage under section 4, Act II of 1913, 
to the Collector The Collector acting under section 9 (a) dismissed the 

1. Asa Ram v. Darba Mat - A. f R. 1929 Lah. 513=121 L C. 379 = 30 P-L.R. 
440 ; dissented from in Prabhu Mai v. Chandan-- A. I. R. 1938 Lah. 638. 

> 2. A. I. R. 1927 Lah. 461 = 102 I. 0. 418 = 28 P. L. R. 289. 

8 A. I. R. 1929 Lah. 518; dissented from in A. I. R. 1988 Lah. 688. 

4. A. 1. R. 1988 Lah. 688 

5. Prabhu Mai v. Chandun— 1. It. 1938 Lah. 638. 

6. Darba Mai v. Asa Rmn=*k. I. R. 1927 Lah. 461 = 102 I. C. 418 = 28 P. L. R. 
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REDEMPTION OF MORTGAGES ACT [Sec lfcJ 
Held , that A was a “ party aggrieved ** by the order of the 

Collector (l). 

Section 12—summary procedure for redemption effect of 
Collector s order—Muhammadan Law—guardianship--minor 

alienation by guardian de facto— principle of restitution. 

Where a father of the minor defendant mortgaged certain land with 
possession to plaintiff and after his death the minors mother acting as 
de facto guardian of her son created an additional mortgage on the land 
and on the minor’s application under Punjab Act II of 1913, the Collector 
ordered redemption to take place on payment of the original mortgage 
money only and the mortgagee then instituted a suit under sectiou 12 of the 
Act. 

Held , (l) that Where a de facto but not a de jure guardian has dealt 
with a Muhammadan minor s property, the principle to be followed is that 
the alienee of such property cannot enforce the alienation against the minor, 
but the minor if he cOmes into court to challenge the alienation, must 
before re-entry restore to the alienee all the benefit that he personally 
derived from the alienation, this on the equitable ground that he who seeks 
equity must do equity. 

(2) That the proceedings under Punjab Act II of 1913 are summary 
and in a disputed case neither party should be prejudiced by the Collector s 
order when the matter is later on submitted to the decision of the Civil 
Courts. 

(3) That had the Collector not intervened and the minor had applied 
to- Civil Court for entry, he would have obtained a decree conditional 
on payment of both mortgages and his position could not be improved by 
an erroneous executive order. 

'4) Accordingly that the plaintiff was entitled to remain in possession 
till both the mortgages had been redeemed (2). 

Suit for possession by occupancy tenant—applicability of 

section 12—limitation—jurisdiction to decide status. 

During partition of certain shamlat land, M> in 1893 brought a suit 
against the co-sharers for declaration that he was occupancy tenant of the 
land in dispute, or in the alternative, was entitled to compensation for 
disturbance. A and F admitted the claim and the Collector gave a declara¬ 
tion as to M being an occupancy tenant of such land as might fall to A 
and F on partition. The suit was dismissed as against the others. M thus 
became occupancy tenant of the land allotted to F on partition. Later on 
in 1895, F mortgaged the land with possession to M. In 1928 the descend¬ 
ants of F obtained redemption and possession of the land under the Punjab 

1. Am Ram v Barba Mah*A. I. R. 1929 Lah, 513-1211. C. 379-30 P. L. R. 
440 

2. Sctrdara v, Kara Ram- 30 P. R. 1918. 
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'Redemption of Mortgages Act (1913). In 1923, M brought suit for possession 
of the land as an occupancy tenant. 

Held : that the suit did not fall under Art. 14, Limitation Act, and 
was, therefore, not barred by time. The nature of suit contemplated by 
section 12, Redemption of Mortgage Act was entirely different to that of 
the present suit. Under section 12, the suit must relate to rights arising 
out of or based on the mortgage. The present suit concerned rights created 
about a year before the mortgage and which established quite a different 
relationship between the parties. The fact that M in the redemption 
proceedings might have and should have set up his occupancy rights as a 
bar to this dispossession and the Collector notwithstanding such object 
could and did order his possession could not alter the nature of the present 
suit and bring it within the purview of section 12. The Collectors order 
dispossessed M as mortgagee, and not as an occupancy tenant. 

Held further : that the Civil Court had jurisdiction to decide the 
status of M. M was a tenant as his right to possession was declared in 1893 
by a Revenue Court and his status was altered by his wrongful dispossession 
as mortgagee in 1926 by the order of the Collector under the Punjab 
Redemption of Mortgages Act. Ms status having been determined by the 
Civil Court in suit qua possession fell under Plause (g), section 77 (3), and the 
claim must be heard and determined by a Revenue Court. The decree of 
the Revenue Court declaring M to be the occupancy tenant of the land in 
suit must be treated as res judicata on the point and subsequent ponduct 
of either party did not create estoppel or affect the decree in any way 1 1K•. 

Death of one of the defendants—legal reversioners not brought 
on record—rights of plaintiffs not capable of being declared in their 
absence—abatement 

The rule of total abatement is a highly technical rule and should not 
be applied unless strictly necessary* 

On the death of B who had mortgaged a certain land to the plai ntiffs, 
the land descended in three shares, one of which was mutated in favour of 
each branch of defendants. There was no partition among the defendants 
and they obtained on an application for redemption to the Assistant 
Collector an ex~parte decree for possession on payment of Rs. 695. I he 
plaintiffs brought a suit for declaration that the land could be redeemed 
only on payment of Rs. 1895. One of the defendants died after the 
institution of the above suit and his representatives were not brought on 
record within time and there was no application for extension of time. 

Held , that as no declaration can be made defining the rights of the 
plaintiffs against the surviving defendants without reference to the share of 
the deceased defendant, the court had to reluctantly apply the rule of 
total abatement and the suit had abated in toto. 


1- Rahmat v. Muhammad Alt — A. I. R- 1980 Lau. 506=128 I. G. 278. 
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It of one of the defendant’s death V 
in respect of the share which belong 


Held also , that as a result 
'Collector’s order had become final 
to him (l). 


Suit under section 1 2—nature and scope of—applicability of 
Order 34, Civil Procedure Code—co-mortgagees with divisible interest 
—death of one—suit does not abate in toto. 


A suit under section 12 is really one to get rid of the order passed by 
the Collector allowing, or refusing to allow redemption. It is a suit to establish 
the erroneous nature of the order. It is not in form or in substance a suit 
for redemption. The provisions of Order 34, Civil Procedure Code, relating 
to the impleading of parties to a suit for redemption do not apply to it. 
Where, therefore, the revenue entries show that the five plaintiffs are co- 
mortgagees, each holding a well-defined and divisible share, each of them 
is *' aggrieved ’ by the order of the Collector and under section 12 possesses 
an individual right to establish the erroneous nature of the order. So on the 
death of one of the plaintiffs and the failure to bring on record his legal 
representatives in time, the suit does not abate in toto but only qua the 
share of the deceased plaintiff (2). 

Suit under section 12—defendants claiming derivative title from 
mortgagor—proof of their title—right of mortgagee to insist upon. 

In litigation arising out of proceedings under Punjab Act II of 1913, 
as in a suit for redemption, a mortgagee can put the party, who seeks to 
redeem the mortgage, to proof of his title, unless of course such person is 
the original mortgagor whose title the mortgagee cannot deny on the 
principle that a grantee cannot deny the grantor’s title. So where the 
defendants are not the original mortgagors but only claim a derivative title 
from the mortgagor, they must be put to proof of their title before being 
allowed to redeem the mortgage (3). 

Section 12 —Mortgagor and mortgagee—liability of mortgagor for 
interest charge on the property—vendee of equity of redemption— 
rights and liability of. 

D mortgaged certain land for Rs. 700 with possession on condition 
that income was to cover interest on Rs. 400 while the remaining amount 
was to carry interest at a • certain rate and the land was redeemable on 
payment of mortgage-money. D died and his son S sold the equity of 
redemption to H for Rs. 700 (Rs. 60 paid to S and Rs. 640 kept by 
vendees to redeem the mortgage) and in the sale-deed it was provided that 

1. Pala Mai Narain Das v. Muhammad Ali~ A 1. R. 19311 Lah. 129=148 
I. C. 364»34 p. L.R. 1046. 

2. Fakir Khan v. Ismail Khan—A. I. R. 1933 Lah. 179= 14 Lah. 218=141 
1. C. 264=34 P. L. R. 149. 

3. Jbid. 
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the vendees will pay any amount more than Rs. 640 which was found due 
to the mortgagee. He got possession of the land from the mortgagee by 
proceeding under the Punjab Redemption of Mortgages Act on payment of 
Rs. 700. The mortgagee sued S and H for recovery of the interest and 
compound interest due on part of the mortgage-money which was to carry 
interest. 

Held, (1) that the vendee of the equity of redemption was not 
personally liable for the claim to interest. 

(a) That the clause in the sale-deed about the money due to the 
mortgagee referred only to the principal mortgage debt and there was 
nothing to show that interest was chargeable. 

(. b ) That the vendee of the equity of redemption could not be said to 
be beneficiary under this contract, the clause having been inserted with the 
object of freeing the mortgagor from further liability to pay mortgage 
debt 

(2) That as the mortgage-deed itself provided for redemption as 
payment of the principal mortgage-debt i.e. “ Zar-umarhnnci even the 
original mortgagor could have redeemed it on payment of Rs. 709 and the 
mortgagor’s vendee could not be in a worse position. Interest not bcin^ a 
charge on the land plaintiff could not follow land (l). 

13 . The dismissal of a petition under this Act shall 

No second peti- bar any further petition under this Act by the 
tion. same petitioner or his representative in respect 

of the same mortgage. 


If the Collector dismisses a petition under this Act, 
he shall order that the sum deposited by the 
petitioner be returned to him. 

No sum deposited with the Collector by a petitioner 
Deposit not to be under the provisions of this Act shall be 
attached. attached by any Court or Revenue Officer. 

iVOTES. 


14 . 

Return of 
deposit. 

15 . 


Attachment of deposit—when legal. 

The provisions of section 15 of Act II of 1913 are primarily for the 
protection of the person depositing the money and the intention of the 
Legislature is that the money deposited under the provisions of this Act 
should be exempt from attachment in execution of a decree against the 
depositor. But where the depositor has been given possession of the land, 
the money becomes the property of the judgment-debtor, and is therefore 
attachable in execution of a decree against him (2). 

1 Lok Ghctnd v. Hazar Khan— 88 P- R. 1917. 

2. Mohan Mai v. Tutsi h'am ^k. I. R. 1922 Lah. 290=8 Lah. 141=67 I. O. 
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16 . When the petitioner has .deposited with the Collector 
cessation of in- the sum declared by him to be due on the 
terest - mortgage, and such sum is accepted by the 

mortgagee, or is found by the. Collector to be the sum actually 
due, interest on the mortgage shall cease from the date of the 
deposit. 

Where the Collector finds that a further sum is due 
and the petitioner deposits such further sum, interest shall 
cease from the date of such further deposit : 


Provided that nothing in this section shall be deemed 
to deprive the mortgagee of his right to interest when there 
exists a contract that he shall be entitled to reasonable notice 
before payment or tender of the mortgage money : 

Provided also that where a suit is instituted under 


section 12, the court may pass such order as to interest as 


it deems fit. 

17. The 1 [Provincial Government] shall have power 
Power to make to make rules, consistent with this Act, for 
rules ' carrying out the purposes of this Act. 


1. Substituted for “ Local Government ” by the Government of India [Adaptation 
of Indian Laws] Order, 1937. * 
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Co-operative Consolidation of Holdings and Consequent Partition. 

“ The unhappiest of all zamindars is he whose fields are scattered in 
tiny patches and thin strips all round the village, the most fortunate is he 
whose land is all collected in one block. The former wastes his time and 
the strength of his cattle in passing from field to field, he cannot protect his 
crop against theft, fencing of each separate plot against wandering cattle is 
an impossible labour, and quarrels* with his neighbours aoout boundaries 
are frequent and may involve him in litigation. His share in each of 
several wells may be only one anna in the rupee, so that water and time are 
lost in the process of irrigation, dr his' turn on each canal outlet may be so 
short that his crops wither and fall. The lucky man whose land is in one 
place irrigates it from a single well or a single canal outlet, he builds a cattle 
shed on his own property, fences his fields securely and lives as a little king. 
Despite this difference the village maps of India show each zemindar 
owning remote and minute fields in all directions, and quarrelling with his 
brothers about well water, cattle trespass and boundaries ; he has inherited 
his land in this wretched state, and if he has several sons they will follow 
the same evil custom on his death, cutting up the little fields, until finally 
they are so small that it is impossible to turn a plough in them. No one 
knows how to escape from this miserable condition, because nothing can be 
done until all the land-owners of a village agree to a common plan. 
Stricland . 

Consolidation through Co-operative Societies. 

2. The disadvantages of holdings being scattered are admitted, but 
it is not easy to suggest a remedy. Any scheme for voluntary consolidation 
of holdings must depend upon the mutual agreement of all 
persons interested in the land. This is not always easy to secure, 
nor it is easy to keep. In some countries special legislation has been 
enacted to make effective the decision of a specified majority of co-sharers. 
In India, however, conditions differ so widely from Europe that any element 
of compulsion till recently was avoided in the Punjab, though the Central 
Pr®vinces enacted a Consolidation of Holdings Act in 1928. Now in the 
Punjab also legislation for compulsory consolidation of holdings on the 
model of C. P. Law has been passed. In this province, where the spirit of 
co-operation has spread widely and cultivators have understood the value 
and the method of co-operative organizations, consolidation is being done 
successfully through Co-operative Societies formed with this object. I he 
scheme, embodied in the bye-laws for a co-operative consolidation of holdings 
society, is briefly as follows. 

3. Though membership of a co-operative consolidation society is 
voluntary, and the society cannot include in its operations the lands of 
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land-owners! and occupancy tenants Who do not join, every applicant lor 
membership on admission must sign an agreement binding him to the 
general principle of consolidation, and to any method of re-arrangement of 
holdings approved by two-thirds of the whole number of members in a 
general meeting and to give possession in accordance therewith not for any 
experimental period as contemplated originally when the idea of consolida¬ 
tion was novel, but as a permanent arrangement. He must, therefore, agree 
to submit to any arrangement approved by two-thirds of the whole nuinbei 
of members in a general meeting, in case of any future re-partition or re¬ 
arrangement of the consolidated area in which he may be interested, and 
also bind himself to submit to arbitration in accordance with Rule 18 of the 
rules formed under Co-operative Societies Act (appended) all disputes 
touching the business of society, including disputes as to rights, boundaries, 
rents, responsibility of land revenue and cesses, and possession of lands 
affected by any such scheme that may arise during the existence of the 
society. If land-owners, occupancy tenants and persons having interest in 
land in any estate choose to consolidate their land, they may unite together 
and form a co-operative society for the purpose, but under the model 
by-laws for such societies, they must accept the conditions above noted. 
On a society being formed, the general meeting will decide the method of 
partition, and when this has been done, the managing committee will prepare 
a scheme for the re-arrangement of holdings in accordance with the 
principles adopted at the general meeting. This scheme will be placed 
before the general meeting, and will be-binding on the members, when two- 
thirds of all the members agree to it. If a scheme is-not approved, the 
committee must proceed to find another - solution. However, if a scheme is 
approved, members must give and take possession in'accordance with it. 
\ny member who feels aggrieved may refer his dispute to’arbitration. t is 
then evident that the model by-laws confer power of bringing compulsion 
to bear on a minority but in practice this" power is rarely used and the 
societies invariably endeavour to seoure the unanimous consent of all 
concerned. For the successful completion of any scheme of consolidation, 
the inclusion of all persons interested in the land is necessary. Membership 
being voluntary, any resort to K com pulsion in the absence of a definite Act 
might scare away some land-owners and prove detrimental to the society. 


4. To facilitate the working of a consolidation society, Government 
places the services of a Sub-inspector at its disposal. With his knowledge 
of Revenue work he assists the committee in reading the patwart s records, 
in the measurement of fields, in marking blocks and in embodying the 
society’s decisions in a draft of new revenue entries that are finally incor¬ 
porated by the pat-wari in his revenue records. He has no authority to 
guide the society’s deliberations and his duty technically is that of a scribe. 
Much, however, depends on the co-operation and help of the Sub-Inspector. 
To check the work of the Sub-Inspector, an Inspector, well-versed in 


WIST#? 



CONSOLIDATION THROUGH CO-OPERATIVE 433 


<SL 


revenue work, is appointed. He is usually incharge of ten Sub-Inspectors 
and is supervised by the Circle Registrar. 

5. A feature of great importance of these societies is their permanent 
existence, and if kept alive, they should prevent fragmentation of holdings 
in the future, and should afford easy and independent machinery tor the 
settlement of land disputes, without recoutse to the courts and the patwau. 

Disputes— Rule 18 of the rules framed under section 43 (l) of the 

Co-operative Societies Act, 1912, lays down the following procedure in th, 

case of disputes :— 

(a) Any dispute concerning the business of a Co-operative Society 
between members or past members of the society or persons c aiming 
through them, or between a member or past member or persons so c aiming 
and the committee or any officer shall be referred to tne \egn- rai- 
Reference may be made by the committee or by the society by resolution in 
general meeting or by any party to the dispute, or if the dispute concerns a 
sum due from a member of the committee to the society, by any jmember 
of the society. 

(b) The Registrar may either decide the dispute himself, orj appoint 
an arbitrator, or refer the dispute to three arbitrators, of whom One sha 
be nominated by each of the parties and the third shall be nominated by 
the Registrar and shall act as Chairman. 

(c. When a dispute is referred to three arbitrators, if any! party to 
the dispute fails to nominate an arbitrator within 15 days, the Registrar 
may make the nomination instead. If an arbitrator nominated by one of 
the parties, dies, or refuses or neglects to act. or, by absence or otherwise, 
becomes incapable of acting, the Registrar shall call upon the party 
concerned to nominate a fresh arbitrator within 15 days, and if no 
arbitrator is nominated accordingly, he may nominate one himself, and if 
such arbitrator was nominated by himself he shall nominate a fresh one in 
his place. 

id) No legal practitioner may be nominated as arbitrator by any party 
to a dispute 

(e) III all arbitration proceedings under this rule, the Registrar or 
arbitrator shall have, power to administer oaths, to require the attendance 
of the parties and witnesses and to require the production of all necessary 
books and documents by a summons delivered orally or sent by hand or by 
registered post, or through the nearest Civil Court having jurisdiction 
in the area in which the society operates, and shall further have power to 
order the expenses incurred in determining the dispute to be paid either out 

of the funds of the society or by such party or parties to the dispute as he 

or they may think fit. Persons not attending in accordance with such 
summons or making any other default or refusing to give evidence or 
guilty of any contempt to an arbitrator during the investigation of the matter 
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referred shall be subject by order of the Registrar on the representation 
of the arbitrator or arbitrators as the case may be, to such disadvantages, 
penalties and punishments as they would incur for the same offence if 
committed in suits tried before a Civil Court. 

(/) The Registrar or arbitrator shall hear the evidence of the parties 
and witnesses who attend, and upon that evidence and after consideration 
of any documentary evidence produced by either side a decision or award 
shall be given in accordance with justice, equity and good conscience and 
shall be reduced to writing, announced to the parties and handed over to the 
successful party. When neither party is entirely successful the award 
shall be deposited with the Registrar who will issue a copy of it to any 
party that applied for it. 

(g) In the absence of any party duly summoned to attend, the dispute 
may* be decided ex-parte* 

(ft) When three arbitrators are appointed, the opinion of the majority 
shall prevail. 

(t) Any party aggrieved by an award of an arbitrator may appeal to 
the Registrar in person or by agent within one month of the date of the 
award. 

(i) An arbitrator's award, if no appeal has been made within a 
month, or a decision of the Registrar originally or in appeal, shall not, as 
between the parties to the dispute, be liable to be called in question in any 
Civil or Revenue Court, and shall be in all respects final and conclusive 
except on proof of the receipt of a corrupt gratification by the 
arbitrator. 

( k ) A decision or award shall on application to any Civil Court having 
jurisdiction in the area in which the society operates be enforced in the 
same manner as a decree of such court. 

(/) In proceedings before the Registrar or an arbitrator no party shall 
be represented by a legal practitioner. 

The Punjab Consolidation of Holdings Act, 1936. 

The circumstances which necessitated the enactment of the Punjab 
Consolidation of Holdings Act, 1936 (Punjab Act IV of 1936) have been 
thus explained in 1 Statement of Objects and Reasons :— 

4< L Fragmentation and dispersion of holdings is a serious obstacle to 
agricultural improvement. The laws of inheritance customary amongst 
Hindus and Muslims, which enjoin a succession to immovable property 
amongst all the heirs usually in equal shares, tend everywhere towards the 
sub-division of holdings. Prohibitions of partition and of succession by 

1. Ree Punjab Gazette Extraordinary, October 18, 1986, p. 147. 
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more than a single heir is not possible without interfering with the laws of 
inheritance, which is not a practicable proposition in the Punjab. 

“ 2, The question has been under the consideration of Government 
for a long time, and it has been recognized that the only measure that 
appears to promise relief from the evils that arise from fragments is the 
process which is generally known as the consolidation of holdings, though 
it is in reality the substitution by exchange of land of a compact block for a 
number of scattered fragments. By this process, all the land of one holder 
may be formed into one plot only, or into a few plots of different kinds 

of soil. 


“ 3. Some very striking results have already been achieved on these 
lines in this province through the agency of the Co-operative Department. 
As the result of patient work which has now extended over 15 years, the 
movement for consolidation in the Punjab has assumed the dimensions of 
an important agricultural reform. It is steadily gaining in popularity and as 
more staff is trained and the people become better educated to the 
advantages of the system, the figures for the area consolidated are mounting 
year by year. The total area consolidated up to July 1935, was 577,512 
acres and the number of societies registered for this purpose 1,167 consist- 
ing of 89,429 members. The average cost of consolidation works out to 
Rs. 2-Ml per acre. 

“ ^ To bring any scheme to a successful conclusion, careful education 
in its advantages and unending patience in attending to every grievance 
and objection and in combating obstinacy and suspicion are called for, but 

months of painstaking work may be brought to naught by the recalcitrancy 
or obstinacy of one individual and, even when all concerned are persuaded 
of the advantages of consolidation, progress is slow. A further difficulty is 
that caused by minors, widows and absentees from the villages. Steps are 
always taken to safeguard the interests cf these and they are in most cases 
represented by guardians of co-sharers, but there is always the possibility 
that they may raise legal objections some time after consolidation has been 
completed and these objections, if accepted, in Civil Courts may, involve the 
disturbance of a whole scheme of consolidation. 

“ 5 . The question as to the steps to be taken to meet the growing 
demand for more rapid consolidation of holdings and to expand this move¬ 
ment was considered by the Standing Committee on Co-operation in 
November, 1932, and again by the Conference on Co-operative Policy held 
in March, 1935. It was recognized that legislation was necessary, 
particularly on the two points of enabling the compulsion of a small 
recalcitrant minority and of appointing guardians for minors, widows and 
absentees. The Conference agreed that two-thirds of the land owners, 
provided they represent three-fourths of the area of a village, would be a 
sufficient majority to justify the application of compulsion, if necessary, to 
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the remainder. As a result of these deliberations, meetings were convened 
in order to consider the best means of carrying into effect the above 
recommendations and the necessity for legislation enabling the Revenue 
Department to undertake consolidation work in addition to the Co-operative 
Department was generally admitted. It was accordingly decided to proceed 
by means of a new Act on the model of the Central provinces Consolidation 
of Holdings Act, 1928, with the addition of provisions to make the Co¬ 
operative Department to make use of the Act, if necessary. 


6. A draft bill has been framed to give effect to these recommenda¬ 
tions. The outstanding features of the bill are that, if riot less than two- 
thirds of the land-owners in an estate or a sub-division of an estate, holding 
not less that* three-fourths of the cultivated area make an application for 
the consolidation of their holdings, the application shall be deemed to he an 
application on behalf of all the land-owners and that if any scheme of 
consolidation is confirmed by the same majority, it shall become binding 
on all the land-owners and their successors-in-interest (clause 3). The 
applicants may themselves submit a scheme of consolidation ; if they do 
not, the consolidation officer will frame one in consultation with a 
panchayat or an advisory committee (clause 6). The consolidation officer 
can confirm a scheme only if he succeeds in removing all objections, or if 
there are no objections; and in all other cases he has to submit the 
proceedings for the orders of the Collector (clause 7). Any person 
aggrieved by an order of the consolidation officer or the Collector, 
concerning the scheme, may prefer an appeal and, if necessary a second 
appeal (clause 9) and in addition the Financial Commissioner may, at any 
time, call for and examine records and exercise his power of revision 
(clause 24). Civil Courts are barred from jurisdiction (clause 22), arid the 
power has been reserved to invest officers of the Co-operative Department 
with powers under the Act (clause 21). The record-of-rights prepared in 
accordance with the sanctioned scheme shall be deemed to have been 
prepared under the Punjab Land Revenue Act (clause 10), and the 
consolidation officer shall have the power to put right-holders in possession 
(clause 11), and a right-holder snail have the same rights in the bolding 
or land allotted to him as he has in his original holding or tenancy 
(clause 12). No fees will be charged on transfers (clause 17) and Govern¬ 
ment shall have the power to remit, in whole or in part, the costs of 
consolidation proceedings (clause 13) which will otherwise be recoverable 
as an arrear of land revenue (clause 16)/' 


miSTfy 



%L 


THE 


Short title, extent 
a n cl commence¬ 
ment. 


PUNJAB CONSOLIDATION OF HOLDINGS ACT, 1936 

(PUNJAB ACT No. IV OF 1936.) 

(Received the assent of the Governor on the 3rd November, 
1936 and of the Governor-General on the 21st November , 
1936.) 

Whereas it is expedient to facilitate the consolidation oi 
holdings in the Punjab, and whereas the pre- 
Preambie. vious sanction of the Governor-General required 

under section 80-A (3) of the Government of India Act has 
been obtained, it is hereby enacted as follows 

CHAPTER I 

Preliminary. 

1. (1) This Act may be called the Punjab 
Consolidation of Holdings Act, 1936. 

(2) It shall apply to all areas in the Punjab to which the 
’[Provincial Government] may extend it by notification m 
the official gazette from such date as may be specified in the 
notification, and also to all societies having as their object the 
consolidation of holdings and registered under the Co-opera¬ 
tive Societies Act, 1912, provided that the '[Provincial 
Government] may by notification except any such society or 
class of societies from the operation of all or any of the 
provisions of this Act, and thereupon the said provisions 
shall not apply to the society or class of societies until applied 
thereto by notification. 

N ES. 

Applicability of the Act. 

The Punjab Consolidation of Holdings Act, 1935 applies 

(1) to all areas in the Punjab to which the Provincial Government 
may extend it by notification in the official gazette from such date as may 
be specified in the notification : and 

(2) to all societies having as their object the consolidation of holdings 
and registered under the Co-operative Societies Act, 1912. I he Provincial 


1. Substituted for “ Local Government 
(Adaptation of Indian Laws) Order, 19.37. 
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Govern meint, JiovVever, may by notification except any such society or class 
of societies. firorh flie operation of all any of ,t>e provisions of this Act, 
and thereupon the said provisions, shall jpot apply to the society or class of 
'socfetiek un|iHjpp.lied thereto by Notification ’ B 

'PuiiHib Gh\ette Notification No 1273-D... elated the-21st March, 

ihl'.y -..yr ' > \ ... . 3 

• .fin exercise. # of the powers conferred by ' sub-section (2/ of section .l v 
■'.' ofi"th&>un35b Gonsojidatibndidi'ngfs ’ Act,.* 1936, 'the Governor oi the 
" Fiinjab is ffteased to dlrec^that the said 1 Act shall extend to the 
dTstri^ts of R oh talc, Jfatkot and Gujrat in the Punjab. 

/ Punjab 'Gazette ' NbHficati m No. 1469-0., date.I the 31 st March , 


. ' ]n ex^rdse of the powers conferred by sub-section (2) of section 1 of 
. " the Punjab Consolidation of fioktiiT^ Act, 1936, the* Governor of the 
; Punjab is pleased to direct that the said Act shall extend to the jbelura 
^Pfisirict. 

' \ Punjab Gazette Notification .Vo. 620-D. (S), dated the 3rd June, 

7939 . 

* In exercise of the powers conferred by sub-section (2) of section 1 
/of the Pud jab Consolidation of Holdings, Act, 1936, the Governor of 
.the Punjab is pleased to direct that the said Act shall extend to the district 
af Miahwali in the Punjab. - 

Punjab Gazette Notification No. 731-D. (S), dated the J9th Jurie, 

. 1939 . ; • • 

In exercise of the powers conferred b?N;ub-section (2) of section 1 of 
the Punjab Consolidation of Holdings Act, 1936, the Governor of the 
Punjab is pleased to direct that the said Act shall extend to the districts of 
Gurgaon and Muzaffargarh in the Punjab. 

Definitions. (l) 111 this Act * ^ 

(a) “ Holding ” means a share or portion of an estate 
held by one landowner or jointly by two or more land- 
owners. 

(b) “ Consolidation of holdings ” means the re-distribu¬ 
tion of all or any of the land in an estate or a sub-division of 
an estate so as to reduce the number of plots in the holdings. 

(c) “ Consolidation Officer ” means an officer or class of 
officers invested by general or special order by the ‘[Provincial 
Government] with the powers of a consolidation officer under 
this Act and appointed by the ‘[Provincial Government] to 


1. Substituted for Local Government ** by the Government of India (Adaptation 
of Indian Laws) Order, 1987. 
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perform the duties of a consolidation officer within any 
area. 


(d) “ Registrar ”, “ Assistant Registrar ”, Deputy-Regist- 
rar ” and “Circle Registrar” mean persons appointed to 
perform the duties of a Registrar, Assistant Registrar, Deputy 
Registrar or Circle Registrar under the Co-operative Societies 
Act, 1912. 

(e) “ Sub-division ” means a part of an estate recorded 
as a sub-division, patti , taraf or pana in a record-of-rights 
prepared under section 31 of the Punjab Land Revenue Act, 
1887, provided it forms a compact block. 

(2) Unless there is anything repugnant in the subject or 
context any expression used in this Act which is defined or 
explained in the Punjab Land Revenue Act, 1887, or the 
Punjab Tenancy Act, 1887, shall have the meaning assigned 
to it therein. 

NOTES. 

Definitions. 

u Estate " is defined by section 3 (l) of the Punjab Land Revenue 
Act, 1887, as meaning any area— 

(a) for which a separate record-of-rights has been made ; or 

( b ) which has been separately assessed to land revenue, or would 
have been so assessed if the land revenue had not been released, compounded 
for or redeemed ; or 

(c) which the Provincial Government may by general rule or special 
order, declare to be an estate. 

The vernacular equivalent of estate is mahal , a term which is 
well-known to all who have to deal with this subject. 

“ Landowner ”—distinguished from ‘owner of land.’ 

‘Landowner/ according to section 3 (2) of the Punjab Land Revenue 
Act, 1887, does not include a tenant or an assignee of land revenue, but 
does include a person to whom a holding has been transferred, or an estate 
or holding has been let in farm, under that Act for the recovery of an 
arrear of land-revenue or of a sum recoverable as such an arrear, and every 
other person not hereinbefore in this clause mentioned who is in possession 
of an estate or any share or portion thereof, or in the enjoyment of any 
part of the profits of an estate \ 

A tenant whether occupancy or non-occupancy or an assignee of 
land revenue has been definitely excluded from the definition of * landowner * 
(See 55 P. R. 1919). 
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Again, * landowner * as defined above, is not synonymous with owner of 
The former has a very wide signification and includes many 
persons whose interests in land are of a limited or ephemeral character, e.g., 
a farmer or transferee for revenue purposes or one not expressly mentioned 
herein, who is in possession of an estate or any part thereof or in the 
enjoyment of any part of the profits of an estate The word ‘ owner is not 
defined and in its ordinary sense it applies to persons having rights in 
property which are in some cases plenary and in others restricted as in the 
case of a widow succeeding to her husband’s estate on a customary tenure. 
In its widest signification, to use the language of Austin, owner ship means 
a right over a determinate thing indefinite in point of time, unrestricted in 
point of disposition and unlimited in point of duration, though in actual 
life we do not always find the rights of ownership uncontrolled under all 
these heads. 


The f land owner * being thus a wider term, than the owner of land, 
every * owner of land ’ is a land-owner but every land-owner is not 
the owner of land Thus mortgagees with possession of the land are 
certainly landowners within this definition but they are not owners of the 
land (1). 

A widow succeeding to her husband’s estate or share in an estate on a 
life tenure is also a ‘ landowner ’ within the meaning explained above (2). 

Where settlement has been made with the adnct mahks and they 
alone are responsible to Government for the revenue and having the fullest 
control orver the management of the village, the ala maliks are not land- 
owners (3) 

A person holding for an owner who is absent or out of possession or a 
lunatic ora minor or a person otherwise incapable of entering into a contract 
is a landowner (4). 


See also notes in Author s Commentary on ‘ the Punjab Land 
Revenue Act , 1887.' 

What is the meaning of ‘landowner for the purposes of the Punjab 
Consolidation of Holdings Act, 193 6? Sub-section (2) of section 2 of the Act, 
states, ‘ that unless’ there is any thing repugnant in the subject or context 
any expression used in this Act which is defined or explained in the Punjab 
Land Revenue Act, 1887, or the Punjab Tenancy Act, 1887, shali have the 
meaning assigned to it therein’. The expression ‘landowner’ for the 
purposes of the said Act therefore seems to have the same meaning as in 
the Punjab Land Revenue Act, 1887. 


1. See 82 P. R. 1898 [F.B.]; 107 P. R. 1887 ; 2 P. Ii. 1918 *(Rev.) ; 106 P. R. 
1890, 4 P. R. 1908 (Rev.). 


2. See 11 P. R. 1895 (Rev j; 6 P. R. 18% (Rev.): 4 V IV 1917 (Rev.), 
a 72 P R. 1897. 

4. 106 P. R. 1890. 
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CHAPTER II. 

Consolidation of Holdings. 

3. (1) Any two or more landowners in an estate or a 

sub-division of an estate holding together not 
for '' consfiitkuf’on less than the minimum area of land prescribed 
of holdings. f-,y ru ies made under section 26 may make an 

application in writing to the consolidation officer for the 
consolidation of their holdings. 

(2) If not less than two-thirds of the landowners in an 
estate or a sub-division of an estate, holding not less than 
three-fourths of the cultivated area in the estate or the sub¬ 
division of the estate, make an application for consolidation 
of their holdings, or, if on enquiry into an application made 
under sub-section (l) the consolidation officer is satisfied that 
not less than two-thirds of the landowners holding not less 
than three-fourths of the cultivated area, agree in writing, to 
the consolidation of their holdings, the application shall be 
deemed to be an application on behalf of all the landowners 
in the estate or the sub-division of the estate. 

‘ * (3) If in a case falling under sub-section (2) any scheme 
of consolidation of holdings is confirmed, it shall be binding 
on all the land-owners of the estate or sub-division of the 
estate, on any person having a right or interest in the area 
included in the scheme and on any person who may subse¬ 
quently be entitled to hold or occupy the land, or to any right 
or interest in the said area. 

(4) In any other case any scheme of consolidation of 
holdings shall be confined to land owned by the applicants 
and by other landowners who have agreed to the consolida¬ 
tion of their holdings, and, if confirmed, it shall be binding on 
them, on any person having a right or interest in the area 
included in the scheme and on any person who may subse 
quently be entitled to hold or occupy the land or to any right 
or interest included in the scheme. 

4, (1) If on receipt of any application for consolidation 
or at any stage of the proceedings thereon, 

Recommendation , . -irr 

Of Consolidation there appears to be good and sufficient reason 
oiticer to collector. ^ disallowing the application or for excluding 
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any land from consolidation, the consolidation officer may 
submit the application to the Collector with a recommendation 
that the application be rejected in whole or in part, or that 
the proceedings be quashed. 

(2) The Collector on receipt of the recommendation may 
pass such order thereon as he deems proper, rejecting or 
accepting it, either in whole or in part, or he may direct the 
consolidation officer to make further recommendation after 
inquiry. 

5. If the consolidation officer makes no recommendation 
to the Collector, or if the Collector allows the 
application on recommendation to him, to be 
entertained in whole or in part, the consolidation officer shall 
admit the application in whole or in part, as may be, and shall 
proceed to deal with it in accordance with the procedure 
prescribed in this Act and in the rules made under section 26 
of this Act. 


Admission of ap¬ 
plication. 


6. (1) If the landowners making application under 
„ r section 3 submit a scheme of consolidation of 

Preparation of 

scheme for cons., holdings mutually agreed to, the consolidation 

liclation of holdings rr , , 

and appointmen officer, shall, m the manner prescribed by rules 
committee.' clvisory under section 26, examine it and, if necessary, 
modify it. 

(2) If no scheme is submitted with the application, the 
consolidation officer shall prepare a scheme for the consoli¬ 
dation of holdings in the manner prescribed by rules under 
section 26. 

(3) As regards a scheme submitted under sub-sectioq (1) 
or prepared under sub-section (2) the consolidation officer 
shall, before approving any scheme, consider the objection, if 
any, of any person having a right of occupancy under the 
provisions of the Punjab Tenancy Act, 1887, to the scheme of 
consolidation. 


(4) The consolidation officer may, subject to any rules 
made by the ‘[Provincial Government] under clause (c) of 


1. Substituted for “ Local Government ,r by the Government of India (Adaptation 
of Indian Laws) Order, 1937. 
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to 9] CONFIRMATION OF THE SCHEME 

sub-section (2) of section 26 of this Act, appoint an advisory 
committee or panchayctt to assist him in the preparation of a 
scheme for the consolidation of holdings. 

7. (l) When a scheme of consolidation has been 

Removal of oi> prepared, the consolidation officer shall con- 

X sider and as far as possible remove the objec- 
scheme. tions, if any, made to the scheme by any 

person interested in it. 

(2) If the consolidation officer succeeds in removing all 
the objections, or if there is no objection, he shall pass an 
order confirming the scheme of consolidation. 

(3) If the consolidation officer fails to remove any objec¬ 

tions, he shall submit the scheme with his recommendation to 
the Collector, who, after giving notice to the persons con¬ 
cerned and hearing them if they so desire, may reject the 

scheme or confirm it, witn or without modification as he 

deems proper, or may make or cause to be made such further 
enquiry as he may think necessary, and thereaftei may reject 
the schemfc or confirm it with or without modification as he 
deems proper. 

8 . If the consolidation officer or the Collector, as may 
f be is of the opinion that the redistribution of 

Payment of com- ’ 1 r 

pensation. land j n accordance with the scheme ot con- 

salutation confirmed by him will have the result of allotting 
to any landowner, any piece of land of a less market value 
than his original piece of land and that it is equitable that 
compensation should be granted, the scheme may provide for 
payment of compensation in regard to such piece of land, to 
be paid by and to such persons affected by the scheme, as 
may be provided in the scheme. 

9. (l) Any person aggrieved by an order of the con¬ 

solidation officer confirming the scheme may, 
Appeals. within sixty days from the date of the order, 

prefer an appeal to the Collector. 

(2) A second appeal from the order of the Collector 
passed on an appeal under sub-section (1) shall be to the 
Commissioner within sixty days from the date of the order . 
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■<8L 


to have been 
of the Punjab 


provided that when the order of the consolidation officer is 
confirmed on appeal by the Collector, no second appeal 
shall lie. 

(3) Any person aggrieved by an order of the Collector, 
made under sub-section (3) of section 7 confirming or modify¬ 
ing a scheme of consolidation submitted to him by the con¬ 
solidation officer may within sixty days from the date of 
the order prefer an appeal to the Commissioner. 

10 (1) Upon the final confirmation of the scheme of 
Procedure on consolidation, the consolidation officer shall, 
confirmation. jf necessary, demarcate the boundaries of the 

holdings and shall proceed to announce the decision finally 
made and shall cause to be prepared a new record-of-rights 
in accordance with the scheme for the buildings affected by 
the consolidation. 

(2) Such record-of-rights shall be deemed 
prepared under sub-section (1) of section 33 
Land Revenue Act, 1887. 

NOTES 

Sub-section (2). 

Section 33(1) of the Punjab Land Revenue Act, 1887, provides as 
follows— 

“ The Collector shall cause to be prepared by the patwari of each 
estate yearly, or at such other intervals as the Financial Commissioner 
may prescribe an edition of the record-of-rights amended in accordance 
with the provisions of this Chapter (Chapter IV of that Act). 

Thb present rule is to draw up a complete jamabandi for each 
estate or part of an estate once in four years- I'he record-of-rights 
prepared by the consolidation officer under sub-section (1) of section 10 of 
the Consolidation of Holdings Act is thus to be deemed a chalursala 
jamabandi newly drawn up under section 33 (1) of the Punjab Land 
Revenue Act, 1887 for the estate concerned. 

1 1. The landowners and tenants affected by the scheme 
wnd cons °M a ti° n , shall be entitled to possession 
owners and tenants of the holdings and tenancies allotted to them 
hoi(hngs e and" ten- under the scheme, and the consolidation officer 
ancies shall by order direct that they be put in posses¬ 

sion thereof from such date as he may deem expedient after 
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the final confirmation of the scheme and may, if necessary, 
exercise the powers of a Revenue Officer under the Punjab 
Land Revenue Act, 1887, in order to give possession. 


NOTES 



Section 122 of the Punjab Land Revenue Act, 1887, runs as 
follows — 

“ An owner or tenant to whom any land or portion of tenancy, as the 
case may be, is allotted in proceedings for partition, shall be entitled to 
possession thereof as against the other parties to the proceedings and their 
legal representatives, and a Revenue Officer shall, on application made to 
him for the purpose by any such owner or tenant at any time within three 
years from the date recorded in the instrument of partition under the last 
foregoing section, give effect to that instrument so far as it concerns the 
applicant as if it were a decree for immovable property. 

12. A landowner or a tenant shall have the same rights 
in the holding or land allotted to him in 

owlereamHenants pursuance of a scheme of consolidation as he 

aftm- consolidation } ia( j j n hj s original holding or tenancy, as the 
same as before. ° ° 

case may be. 

13. (1) If the holding of a landowner or the tenancy of 
, a tenant brought under the scheme of consoli- 

Incumbrances of 

landowners and dation is burdened with any lease, mortgage 
or other incumbrance, such lease, mortgage or 
other incumbrance shall be transferred and attached to the 
holding or tenancy allotted under the scheme or to such 
part of it as the consolidation officer, subject to any rules 
that may be made under section 26, may have appointed in 
preparing the scheme, and thereupon the lessee, mortgagee 
or other incumbrancer, as may be, shall cease to have any 
right in or against the land from which the lease, mortgage 
or other incumbrance has been transferred. 

(2) Notwithstanding anything contained in section 11, the 
consolidation officer shall, if necessary, put any lessee or 
any mortgagee or other incumbrancer entitled to possession, 
in possession of the holding or tenancy or part of the holding 
or tenancy to which his lease, mortgage, or other incumbrance 
has been transferred under sub-section (1). 


' G °^ 
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Si. 


14 

Transfer of rights 


Notwithstanding anythin g 
Land Revenue Act, 


contained in the Punjab 
1887, and the Punjab 


Tenancy Act, 1887, the rights and liabilities of 


of landowners in 
holdings and of 

tenants in ten- landowners in their holdings and of tenants 


ancies. 


in their tenancies, shall, for the purpose of 
giving effect to any scheme of consolidation affecting them, be 


transferable by exchange or otherwise and neither the land¬ 
lord nor tenant nor any other person shall be entitled to 
object to, or interfere with any transfer made for the said 
purpose. 


NOTES 

Section 58-A of the Punjab Tenancy Act, 1887, provides as follows*— 

j 8-A (l) Any tenant with a right of occupancy may, with the 
consent of his landlord, transfer his land to all the members of a Co-opera¬ 
tive Society for the Consolidation of Holdings of which both he and his 
landlord are members and obtain from them any other land in exchange. 

(2) Notwithstanding anything contained in this Act or any other 
enactment in force, any land obtained in exchange in pursuance of the 
provisions of sub-section (1) shall be deemed to be subject to the same right 
of occupancy as the land given for it in exchange.” 

Sections 12 and 14 of the Consolidation of Holdings Act are a corollary 
to section 58-A of the Punjab Tenancy Act, 1887, to provide for cases of 
consolidation falling under the former Act. 

15. (l) Phe costs of consolidation shall be assessed 

Cost ofconsoiida- hi manner provided by rules made under 

tion proceedings. section 26 . 

(2) T he costs of consolidation proceedings shall be 
recovered from the persons whose holdings are affected by 
the scheme of consolidation : 

Provided that the ^Provincial Government] may “* * * 

b\ notification remit the costs of a single scheme of consoli¬ 
dation or of all schemes of consolidations in a particular 
area either in whole or in part or for a term of years. 


1. Substituted for “ Local Government ” by the Government of India (Adaptation 
of Inmn Laws) Order, 3937. 

1 he words in its discretion ” were omitted by the Government 
°f India (Adaptation of Indian Laws) Order, 1937. 
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Recovery oi com- 
pen.sat k>n-or.''costs 
as ^‘arreaj* 
revenue;' 


16. Any amount payable as compensa¬ 
tion under section 8 or as costs under section 
15 may be recovered as an arrear pf land 
revenue. 


No instrument 
necessary to effect 
transfer, 


17 . Notwithstanding anything contained 
in any latv for the time being in force :— 


(a) no instrument in writing shall be necessary in order 
to give effect to a transfer involved in carrying out any 
scheme of consolidation of holdings ; and 

(A) no such instrument, if executed, shall require regist¬ 
ration. 

18 . Notwithstanding anything contained in section 3 
of the Punjab Alienation of Land Act, 1900, 

affectedly Punjjab no exchange of land by a member of an agri- 
Alienation °f Land cultural tribe in pursuance of a scheme of 

Act, 1900. . r 

consolidation of holdings, shall require the 
sanction of the Deputy Commissioner under that Act, unless 
the land exchanged differs substantially in value from that 
taken in exchange. 

19 . When an application for the consolidation of 

/. , holdings has been made under section 3, no 

Suspension or 

partition proceed- proceedings under Chapter IX of the Punjab 
rency ofconsoiidL Land Revenue Act, 1887, in respect of any 
tion proceedings. es t a te or a sub-division of an estate which will 
be affected by the scheme of consolidation shall be commenced, 
and all such proceedings pending shall remain in abeyance, 
during the pendency of the consolidation proceedings. 

20, When an application for the consolidation of 

holdings has heen made, no landowner or 
perty 1 ihirin^ con- tenant having a right of occupancy upon whom 
sohdafion.proceed- ^ sc heme will be binding shall have power, 
without the sanction of the consolidation 
officer, during the pendency of the consolidation proceedings, 
to transfer or otherwise deal with any part of his original 
holding or tenancy so as to affect the rights of any other 
landowner or tenant having a right of occupancy therein 
under the scheme of consolidation. 
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CHAPTER III. 

General. 

21. The ‘[Provincial Government] may by notification 
investment of invest the Registrar with the powers of a 

powers under tins Q )mm j ss j oner or Collector under this Act, 

and an Assistant, Deputy or Circle Registrar with the powers 
of a Collector under this Act. 

22. No Civil Court shall entertain any suit instituted, 
jurisdiction of or application made, to obtain a decision or 

Civil Court barred ‘ 

as regards matters order m respect of any matter which the 
ausmfi under tins ^Provincial Government] or any officer, is, by 

this Act, empowered to determine, decide or dispose of. 

23. No suit or other legal proceedings shall be main- 
p u hi;,, servants tained in respect of the exercise of any powers 

under or discretion conferred by this Act, or against 
this Act - any public servant or person duly appointed 

or authorised under this Act, in respect of anything in good 
faith done or purporting to be done under the provisions 
thereof or the rules made thereunder. 

24. 


Power to call for 
and examine 
records. 


The Financial Commissioner may at any time for 
the purpose of satisfying himself as to the 
legality or propriety of any order passed by 
any officer under this Act, call for and examine 
the record of any case pending before or disposed of by such 
officer and may pass such order in reference thereto as he 
thinks fit: 

Provided that he shall not vary or reverse any order 
without having given to the parties interested notice to appear 
and to be heard in support of such order, 

25. Save as provided in this Act, no appeal or revision 

No appeal except slia11 lie from ail >' orcler Passed under this Act, 
under section 9. or the rules made thereunder. 


1. Substituted for “Local Government “ by tho Government o£ India (Adaptation 
of Indian Laws) Order, 1987. 

2. Substituted for ‘ Local Government ” by the Government of India (Adaptation 
of Indian Laws) Order 1937. 
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Power to 
rules. 1 


26. (i ) The ’[Provincial Government] may make rules 
) e fpr' the purpose of . carrying into effect the 
• - provisions of this'Aci. 

(2) In particular and without prejudice to the generality 
of the foregoing power, the ‘[Provincial Government] may 

make rules-— ' 

(a) prescribing the minimum area of land to be held uy 

the persons making an application under sub-section (l) oi 
section 3 ; • 

(b) providing for the particulars to be contained in any 

application made under section 3 ; 

(c) providing for the procedure to be followed by the., 
consolidation officer in dealing with application for the 
consolidation of holdings and for the appointment and consti¬ 
tution of an advisory committee or panchayat to assist the 
consolidation officer in the examination or preparation of 
the scheme * 

(d) providing for the manner in which the costs of the 
consolidation proceedings shall be assessed ; 

(e) providing for the appointment of guardians ad litem 

for minors ; • 

(f) for determining the market value of lands and the 

compensation to be paid therefor under section S , 

(g) for the guidance of the consolidation officer in respect 
of the transfer of incumbrances and leases ; and 

(/i) generally for the guidance of consolidation officer 
and other officers and persons in all proceedings under this 


Act : 

Provided that before making any rules under the provi¬ 
sions of this section, the ‘[Provincial Government] shall-, m 
addition to observing the procedure laid down in section 21 
of the Punjab General Glauses Act, 1898, publish by notifica¬ 
tion.a draft of the proposed rules for the information of 
l>erson> likely to be affected hereby at least thirty days'before 
a meeting of the Punjab Legislative i Assembly]. I lie 

I Substituted ht “ Local- Government ” by the Government of India (Adaptation 
of Indian Laws) Order, 1087. 

2. - Substituted foe 11 Council " by the Government of India (Adaptation of Indian 
Laws) Order. 19.87. 
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'[Provincial Government] shall defer consideration of such 
rules until after the meeting of the Punjab Legislative 
“[Assembly] next following the publication of the draft, in 
order to give any member of the “[Assembly] an opportunity 
to move a motion regarding the proposed rules. 

NOTES. 

Punjab Government Notification No. 1272-D ., dated the 21 st March , 
1938. With reference to Punjab Government Notification No. 1274-D. (S), 
dated the 28th July, 1937, and in exercise of the powers conferred by 
section 26 of the Punjab Consolidation of Holdings Act, 1936, the Governor 
of the Punjab is pleased to make the following rules :— 

RULES. 

1. These rules may be called the Punjab Consolidation 
of Holdings Rules, 1937. 

2. In these rules, unless the context otherwise 
requires— 

the Act ” means the Punjab Consolidation of Holdings Act, 


Short title. 


Definition. 


(a) 

1936, and 

(fc) “consolidation ” means consolidation of holdings in accordance 
with the the provisions of the Act. 

(2) Unless there is anything repugnant in the subject or context any 
expression used in these rules, which is defined or explained in the Punjab 
Land Revenue Act, 1887, the Punjab Tenancy Act, 1887, or the Punjab 
Consolidation of Holdings Act, 1936, shall have the meaning assigned to it 
therein. 

Applications for Consolidation. 

3. A copy of every application for consolidation shall be sent to the 
Collector for information. 

4. (l) No application for consolidation shall be received under sub¬ 
section (1) of section 3 of the Act unless the landowners 
making the application hold together either one hundred 

acres or one-tenth of the total of cultivated area of the estate or sub-division 
of the estate in which their holdings are situated. 

(2) Any application for consolidation shall be in Form A appended to 
these rules and shall contain the particulars therein. 

5. On receiving an application for consolidation, the consolidation 

officer shall examine the applifcation to see whether it 
Examination of complies with the provisions of the Act and of these 
rules. If the application is not in order, he shall recom¬ 
mend to the Collector that the application should be rejected, and may do 


Minimum holding. 


1« Substituted for “ Local Government M by the Government of India [Adaptation 
of Indian Laws] Order, 1987. 

2. Substituted for the word “ Council ” by the Government of India (Adaptation 
of Indian Laws) Order, 1937 
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RULES 

so, if for any other reason he considers that the application should not be 
entertained : 

Provided that no such recommendation shall be made unless the 
applicants have been given an opportunity to amend their application, where 
necessary, and of being heard. 

P RELIMINARY ENQUIRY. 

6. If the application is admitted, the consolidation officer shall 

cause a proclamation to be made in the estate or sub¬ 
division of the estate in which the holdings referred to in 
the application are comprised, informing all landowners of the receipt of the 
application and of the date, time and place when and where he will meet 
them and examine the application. Such place shall be in the estate 
concerned or anywhere adjacent thereto to be specified in the proclamation. 
The proclamation shall be in Form 8 appended and shall be made by b£at 
of drum or other customary mode prevalent in the tract. The date fixed 
for the examination of the application shall not be less than fifteen days 
from the date on which the proclamation is made. 

7. (l) On the date so fixed, the consolidation officer shall enquire 
from any other landowners who are present whether 

*and they wish to join in the application under sub-section (2) 
of section 3 of the Act or whether they have any objection 
and shall make such other enquiry from those present as 

he thinks fit. 

(2) Any objections or representations made at this stage of the enquiry 
shall be briefly recorded. 

3. If an adjournment is required in order to reduce an agreement to 
writing or for any other reason, the consolidation officer may postpone the 
proceedings. 

8. If the consolidation officer admits the application or if he is 
Formal order of directed by the Collector to make a further recommenda- 

ad mission. pon a fter enquiry, he shall record a formal order of 

admission. 

9. (1) At the conclusion of the preliminary enquijy, the consolida- 
Conclusion of the tioti officer, if he does not make a recommendation to the 

enquiry. Collector under section 4 of the Act, or if the Collector 

directs him so to do, shall make an order directing that consolidation shall 
proceed. 

(2) A copy of every order directing consolidation to proceed shall be 
sent to the Collector and the nature of every such order shall he proclaimed 
in the estate or sub-division of the estate to which it relates in the manner 
provided in rule 6. 



Enquiry 
landowners 
other persons pre¬ 
sent. 
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Panchayats. 

10. (1) When an order has been passed directing the consolidation 

to proceed the consolidation officer may, if he thinks 
Appointment. ^ const j tute a panchayat under sub-section (4) of 

section 6 of the Act. 

(2) The panchayat, if constituted, shall consist of not less than four 
or not more than ten persons, as may be determined by the consolidation 
officer. 

(3) The members of the panchayat shall be chosen by the land- 
owners making or joining in the application, and not less than two-thirds 
shall be from among themselves : 




Provided that, if the landowners making the application or agreeing 
in writing under the provisions of section 3 (2) of the Act to the consolida¬ 
tion of their holdings fail to agree among themselves, in appointing members 
of the panchayat , the consolidation officer shall make the appointments, 
due regard being had to the influence and integrity of the person selected 
and to the interest evinced by them in the work of consolidation. 

(4) When the members of the panchayat have been appointed, the 
consolidation officer shall record a formal order in writing confirming or 
making the appointments, and shall explain to the members of the pancha¬ 
yat the nature of their functions. 

11. The consolidation officer, for reasons to be recorded in writing, 
may remove any member of the panchayat, if he refuses 
Removal. to act, becomes incapable of acting or taking any part in 

the examination or preparation of the scheme of consolidation or if his 
continuance in the panchayat is deemed to be undesirable in the interest of 
scheme. 

Any vacancy caused by the removal of a member of the 
panchayat or otherwise shall be filled in the manner 
provided in sub-rule 3 of rule 10. 

The Consolidation Officer shall be the President of every 


12 . 


Vacancies. 


13. 


panchayat . 


Scheme: of Consolidation. 


14. (l) In examining a scheme mutually agreed to by the applicants 

Examination of the consolidation officer, assisted by the panchayat , if 
an agreed scheme. any, shall satisfy himself that all the applicants under¬ 
stand it and that their agreement is genuine and had not been induced by 
fraud, misrepresentation or undue influence. 

(2) If the consolidation officer decides to modify any scheme mutually 
agreed to by the applicants, he shall proceed so far as possible, in the 
manner prescribed for the preparation by hirnself of a scheme of 
consolidation. 
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reparation of a tion. officer shall decide in consultation with the applicants 
scheme. and those who have agreed to consolidation under sub* 

section (2) of section 3 of the Act and the panchayat , if any, the general 
lines on which consolidation of holdings shall proceed; in particular, he 
shall determine if any land should be excluded from the scheme for common 
purposes such as grazing ground, a school, hospital or pond, the disposal of 
sullage water or for any other special reason- 

(2) He shall then draw up a memorandum dealing with these matters 
for the guidance of his staff. 


16. (1) When the scheme of consolidation is ready, the consolidation 

officer, shall visit the estate or sub-division thereof in 
tl^sdiTme" ° f w h ich the holdings are situated, after giving reasonable 

notice to all concerned, and explain the scheme to them 
in the presence of the panchayat, if any, including proposals for the dis¬ 
posal of encumbrances. He shall also demarcate the. boundaries of the 
proposed new holdings, if any* 

(2) The consolidation officer shall invite suggestions or objections 
and, after considering them, shall, so far as possible, remove the objections 
and, if necessary, modify the scheme. 

17. (i) As soon as a scheme of consolidation has been prepared by the 
Acceptance of the consolidation officer it shall be exhibited by a map and a 

scheme * consolidation kJuztxtuni . 

(2) The landowners who agree to the scheme as prepared shall sign or 
affix thumb-marks in the consolidation khatauni in token of their acceptance 
of the scheme. 


Compensation. 

18. (1) When a scheme of consolidation has been prepared and a 
1 ist of owners preliminary agreement has been obtained, the consolidation 
affected. officer shall draw up a list showing 

(a) all landowners to whom it is proposed to allot land of which the 
value exceeds that of the land which it is proposed that they should sur¬ 
render, and 

(b) all landowners to whom it is proposed to allot land of which 
value is less than that of the land which it is proposed that they should 
surrender. 

(2) The consolidation officer shall estimate the value of the land to be 
paid to persons mentioned in clause (6) of sub-rule (l) above and shall 
similarly determine how the payment of such compensation should be 
assessed upon each of the persons mentioned in clause (a). 
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19. Provision shall be made in the scheme as to the persons to whom 

„ r compensation is to be paid, if any, the amount of the 

Provision for 

compensation to be compensation and the persons by whom it is to be paid 

made m the before the final assent of the landowners is taken under 

scheme. 

Rule 17 above. 

20. (l) The market value of the different holdings and lands and the 

How market compensation to be paid under section 8 of the Act, shall, 

value is to be as far as possible, be determined in consultation with the 

determined. , , , . , 

panchayat , if any. 

(2) If this procedure fails, or if no panchayat exists, it shall be 
determined by the consolidation officer, as nearly as may in accordance 
with the provisions of the Land Acquisition Act, 1894, 

Transfer of Encumbrances. 

21. (l) In deciding to what part of a new bolding an encumbrance 

Principles. under sub-section (1) of section 13 of the Act, shall attach, 

the consolidation officer shall have due regard to the 
following considerations:— 

(a) the market value of the properties concerned, and 

(b) the feasibility of demarcating the new area to which the encum¬ 
brance is to attach. 


22* Provision for the transfer of encumbrances shall be included in 
the scheme, and the area to which an encumbrance is 
transferred shall be shown in a plan attached thereto. 


Provision to be 
made in the 
scheme. 


23. (1) In every case in which a lease, mortgage or other encura- 

0 , .. brauce has been transferred from the original holding of a 

Record of trans- 

fer of an encum- landowner to his new holding of land or to any part 
k ranu? " thereof, the consolidation officer shall, on confirmation of 

the scheme, record in a formal order stating the manner in which the 
transfer has been effected. 

(2) Any person interested in the transfer shall be entitled to obtain, 
on application free Of cost for the first time, a true copy of the order so 
recorded. 

(3) If the lease, mortgage or other instrument of encumbrance is 
produced before him, the consolidation officer shall cause the aforesaid 
order to be endorsed on that document. 

(4) If the encumbrance is created by a registered deed notice of the 
change shall be sent to the Registrar or Sub-Registrar appointed under the 
Indian Registration Act, 1908 before whom the deed was registered. 

(5) The provisions of every such order shall be included in the record 
of rights prepared under section 10 of the Act. 



Confirmation of the Scheme. 


24. (l) When a scheme of a consolidation has been finally confirmed, 
Record of con- the consolidation officer shall record an order in writing 

firmation. ^at e ff e ct and shall proceed in the manner laid down 

by section 10 of the Act. 

(2) A copy of the order shall be sent to the Collector who will take 
the necessary steps for the redistribution of assessment in accordance with 
sub-section (2) of section 55 of the Punjab Laud Revenue Act, 1887. 

General Procedure. 

25. Where any of the landowners is a minor, the consolidation 

officer may, after making such enquiries as may be 
Minors - necessary, and by an order in writing appoint a suitable 

person, whose interest is not adverse to that of the minor, as guaidian 
ad litem, 

26. The cost of consolidation proceedings shall be assessed by the 
Cost of Proceedings. Collector either— 

(a) by levying an acreage rate on the area consolidated, which may 
vary with the nature of the land ; or 

ib) by distributing it proportionately on each holding affected by the 

scheme on the basis of the land revenue assessed or where the 
assessment is fluctuating on the average of the last three years 
land revenue on such holdings. 
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FORM A. 

(Form of the application under section 3). 

THE CONSOLIDATION OFFICER, 

District.• •••> 

Division.. 

Punjab. 



Sir, 


We.. (here state name, father’s 

name and caste) landowners of...estate/sub-division 

of the estate, Tahsil .District.. * . 

apply that our holdings situated in the aforesaid 

---—— - —may be consolidated as provided by the 

sub-division of the aforesaid estate 

Punjab Consolidation of Holdings Act, 1936. The area of land we hold 

of the 


100 acres 


together is not less than—-TU~T'~r~7— " x'STZT'j 7T 

B one-renth of the total cultivated area 


estate 


sub-division of the estate* 

2. To be included if applicable .—We submit herewith a scheme of 
consolidation mutually agreed to by us for examination in accordance with 
section 6 (1) of the Act. 

(Signatures; or thumb-marks 

of the applicants.) 


FORM B. 

[Form of proclamation under rule 3(1).] 

Whereas an application for the consolidation of holdings under the 
Punjab Consolidation of Holdings Act, 1936, has been received from certain 


landowners of 


estate 


sub-division of the estate 
estate 


,Tahsil .. 


.district,...... ..all 


are hereby informed that the 


landowners in the aforesa.d sub . division 

undersigned will examine the application at..(specify 

the place) in the -- tt": — estate of....... . .. 

1 adjoining 

at ... o’clock on the. . 

Any person who has any representation to make or any objection to prefer 
should do so then. 


Dated 


Consolidation Officer. 


the. 


,, District, 
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PART IV 

THE 

PUNJAB RESTITUTION OF MORTGAGED 
LANDS ACT, 1938 

(PUNJAB ACT NO. IV OF 1938) 


MINISr^ 



<SL 


THE PUNJAB RESTITUTION OF MORTGAGED 
LANDS ACT, 1938. 

INTRODUCTORY. 

The object of the Panjab Restitution of Mortgaged Lands Act, 1938, 
w*is thus stated in the Statement of Objects and Reasons- 

“ A number of mortgages of land made by members of agricultural 
tribes before the 8th June, 1901, t.e , the date on which the Punjab 
Alienation of Land Act, 1900, came into force, are still in existence, insp te 

of the fact that the mortgage money has been real,sed many times over 

from the profits of the land. The bill is intended to make provision 
termination of such mortgages, on payment of reasonable compensation, 
where necessary, and for the restitution of possession of the 

n ° rl °The provisions of this Act are based primarily though not exclusively 
on the well-known rule of damduPat, the underlying idea being that 
mortgages effected before 8th June, 1901, having run for a very long time 
and the mortgagees having derived benefit from them more than any 
civilised society should tolerate, they should return the same to the original 
mortgagors. Where mortgagees have not derived sufficient advantage they 
are to be paid compensation as assessed by the Collector according to the 
scale laid down in the Act, before the land is ordered to be restituted or 
mortgagees ejected from it. Jurisdiction of Civil Courts is barred in 
respect of any right claimed under a mortgage declared extinguished under 
this Act, or to question the validity of any proceedings under this Act. 

The Act applies to mortgages effected before 8th June, 1901, only 
and in respect of these mortgages, the Act does not make any distinction 
between agriculturists and non-agriculturists. 

THE PUNJAB RESTITUTION OF MORTGAGED 
LANDS ACT, 1938 

(PUNJAB ACT No. IV OF 1938). 

{Received the assent of His Excellency the Governor on the 1st 
September , 1938, and was first published in the Punjab Gazette 

Extraordinary of the 6th September, 1938 ) 

AN ACT TO PROVIDE FOR THE RESTITUTION OF 
LANDS ON WHICH A MORTGAGE SUBSISTS, WHICH WAo 
EFFECTED PRIOR TO 8TH JUNE, 1901. 

Whereas it is expedient, to, provide for the restitution 
of certain mortgaged lands in the manner here- 
inafter appearing, it is enacted as follows 


Preamble. 


1 See Punjab Gazette, 1938. Part I, p. 803. 
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1^ ' (1) T his Act shall be called the Punjab 
Restitution of. Mortgaged Lands Act, 1938. 

It shall apply to the Punjab. 


Short title, extent 
and commence"* 
m£nt. 


( 2 ) 


(3) It shall come into force on such date as the Pro¬ 
vincial Government may by notification direct. 


NOTES. 

Date of commencement of the Act. 


Punjab Gazette Notification No . 2653-R> dated the 12th May* t 1939 .— 
In exercise of the powers conferred by sub-section (3) of section 1 of the 
Punjab Alienation of Mortgaged Lands Act, 1938 (Punjab Act No. IV of 
1938), the Governor of the Punjab is pleased to appoint the fifteenth day of 
May, J 93 9, as the date-on which the said Act shall come into force. 

2. Notwithstanding anything contained in any enact- 

Application of ment for the time being in force, this Act 
Act to subsisting shall apply to any subsisting mortgages of 

prior to 8th June; land, which were effected prior to 8th June, 

1901. 


1901. 


Explanation -—A mortgage shall be deemed, to subsist 
notwithstanding a decree or order for its redemption having 
been passed, provided redemption has not taken place before 
the commencement of this Act. 


NOTES. 

Application of the Act—subsisting mortgages effected prior to 
8th June, 1901. 

The Punjab Restitution of Mortgaged Lands Act, 1938, applies to all 
mortgages of land, which were effecte J prior to 8th June, 1901, the date on 
which the Punjab Alienation of Land Act, 1900, came into force and which 
subsisted on the 15th May, 1939, the date on which this Act came into 
force. According to the Explanation added to this section, a mortgage is 
deemed to subsist notwithstanding a decree or order for its redemption 
having been passed provided redemption has not taken place before the 
commencement of this Act, fa, the 15th May, 1939. No distinction is 
made between agriculturists and non-agriculturists. 

The Act, however, does not apply to any mortgage effected after the 
8th June, 1901. 

The Explanation added to this section seems to have been based on 
the ordinary law under the Transfer of Property Act, according to which 
the mere passage of a decree for redemption does not mean redemption and 
does not extinguish the mortgage. Under that Act a mortgage is 
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extinguished only when redemption has taken place; and even where a 
redemption decree has been passed, if that redemption decree has not been 
executed, it is perfectly open to a mortgagor to bring a second suit for re¬ 
demption Thus an unexecuted decree for redemption does not autonia i 
cally extinguish the mortgage- 

3 . (*) The expression “ land ” means land which is hot 

occupied as the site of any building in a town 
Definitions. or v j]j a g e an d is occupied or let for agri¬ 

cultural purposes or for purposes subservient to agriculture 
or for pasture, and includes 

(a) the sites of buildings and other structures on such 
land; 

(b a share in the profits of an estate or holding , 

(| any dues or any fixed percentage of the land revenue 
payable by an inferior landowner to a superior landowner ; 

(d) a right to receive rent; 

(e) any right to water enjoyed by the owner or occupiei 
of land as such ; 

(/ any right of occupancy; and 

[g, all trees standing on such land. 

Ui) The expression “ Collector ” means the Collector of 
the district in which the mortgaged property or any part 
thereof is situated, and shall include an Assistant Collector 
of the 1st grade specially empowered by^ the Provincial 
Government to perform the duties of the Collector for the 
purposes of this Act. 

(Hi) “Prescribed” means prescribed by rules made 
under this Act. 

(iv) Mortgagor or mortgagee respectively shall include 
the assignee and the representative-in-interest ot such 
“ mortgagor ” or “ mortgagee ” as the case may be. 

NOTES. 

Meaning of “ land ” for the purposes of this Act. 

“ Land "for the purposes Of the Punjab Restitution of Mortgaged 

Lands Act, 1938, has the same meaning as in the Punjab Alienation of Land 
Act, 1900. See notes on pnges 13 to >>0. 
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Collector. 

The expression "Collector’’ means the Collector of the district in 
which the mortgagecCproperty or any part thereof is situated, and includes 
an Assistant Collector of tjbe 1st grade specially empowered by the Provincial 
Government to perform the duties of the Collector for the purposes of this 

Act. ^ 

The term “ Collector of the district ” is not defined anywhere. Accord¬ 
ing to section 6 (2) of the Punjab Land Revenue Act, 1887, however, the 
Deputy Commissioner of a district is the Collector thereof, and it is in this 
sense that the term should be taken to be understood for the purposes of 
this Act. ' 

Mortgagor or mortgagee include the assignee and the represen 
tative-in-interest of such mortgagee. 

For.the purposes of this Act, mortgagor or mortgagee respectively 
include the assignee and the representative-in-interest of such mortgagor 
or mortgagee, as the case may be. Thus, if a person has purchased the 
right of redemption of a mortgage from a mortgagor, he is entitled to have 
the land under mortgage restituted under the provisions of this Act. 

4. A mortgagor to whose land the provisions of this Act 

Petition for resti- a PPfr’ ma y at an y time present a petition to 
tut ' on ' the Collector praying for restitution of posses¬ 

sion of the land mortgaged. The petition shall be duly 
verified in the manner prescribed for such petitions. 

5. On receipt of such petition, the Collector after such 
Procedure for enquiries as may be prescribed, shall record an 

dealing with peti- order in writing with reasons stating whether 
tion for restitution. . . 

the mortgage in question is one to which this 

Act applies. 


NOTES. 

According to section 2 of the Act, this Act applies to all mortgages 
which were subsisting on the date of commencement of this Act and which 
were effected prior to 8th June, 1901. According to the Explanation added 
to this section, a mortgage is to be deemed to subsist notwithstanding a 
decree or order for its redemption having been passed provided redemption 
has not taken place before the commencement of this Act Reference to 
the entries in the records-of-rights and to the mortgage-deed would be 
helpful for the Collector iu deciding whether the mortgage in question is one 
to which this Act applies. 

V* ’ 

The rules framed under s-qtion 13 of the Act lay down the procedure 
which the Collector should* follow in dealing with such petitions. Ruled 
of these rules prescribes that ‘except as otherwise provided by these rules an 



f§b'/^&7.] PROCEDURE-FOR RESTITUTION 
•« . . . 
officer dealing with a petition shall be guided by the proce 
for Revenue Officers under the Punjab lenancy Act, 1887, 
may be applicable * 


6 . If the Collector finds that the mortgage is one to 

which this Act does not apply, he shall dismiss 

Petition when to 

be dismissed. the petition. 

7. (1) If the Collector finds that the mortgage is one to 

which this Act applies he shall, notwithstanding 
toi°to e deciare°and anything contained in'any other enactment foi 
Ltur e of de mort n the. time being in force, in cases where he finds 
gagor and to grant .. . t j e va i ue 0 f the benefits enjoyed by the 

compensation to ^ 1AC r ■ . r 

mortgagee in „cer~ mortgagee, while in possession, equals or 
exceeds twice the amount of the principal sum 


originally advanced under the mortgage, order in writing 

(a) that the mortgage be extinguished, and 

(b) where the mortgagee is still in possession, that the 
mortgagor be put into possession of the mortgaged land as 
against the mortgagee and that the title deeds, Many, oe 
restored to the mortgagor. 

(2) If in cases to which this Act applies, the Collector 
finds that the value of the benefits enjoyed by the mortgagee 
while in possession is less than twice the amount of the 
principal sum originally advanced and some payment is still 
due to the mortgagee according to the terms of the mortgage, 
the Collector shall, by order in writing, and notwithstanding 
anything contained in any other enactment for the. tune being 
in force, direct that the land be restored to the mortgagor and 
he be put into possession subject, however, to the payment of 
compensation by the mortgagor to the mortgagee at rates not 
exceeding the following scale 

(i) thirty times the land revenue assessed on the land at 
the time when it was mortgaged, if the mortgagee has been in 
possession for a period exceeding thirty years but not exceed- 
ing forty years; 

(if) fifteen times the land revenue assessed on the land at 
the time when it was mortgaged if the mortgagee has been in 
possession for a period exceeding forty years but not exceeding 
fifty years ; 
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(iii\ five times the land revenue assessed on the land at 
the time when it was mortgaged., if the mortgagee has been in 
possession for a period exceeding fifty years. 

~Explanation—^ Collector shall, for the purposes of 
this section compute the period of possession from the date 
on which the mortgagee entered into possession, to the date 
of the presentation of the petition under section 4. 

NOTES. 

Meaning and scope of section 7—compensation to be paid by the 
mortgagor to the mortgagee for restitution of land. 

Section 7 of the Act is based on the well-known rule of damdupat . 
There will be two classes of cases falling within the scope of this Act, viz. , 
(1) where the value of the benefits enjoyed by the mortgagee, while in 
possession* equals or exceeds twice the amount of the principal sum 
originally advanced under the mortgage ; and (2) where the value of these 
benefits is less than twice the amount of the principal sum originally 
advanced and some payment is still due to the mortgagee according to 
the i terms of the mortgage . According to this section, in cases falling under 
the former class, the Collector shall order in writing 

(а) that the mortgage be extinguished, and 

(б) where the mortgagee is still in possession, that the mortgagor J>e 
put into possession of the mortgaged land as against the mortgagee and that 
the title deeds* if any, be restored to the mortgagor. 

In cases falling under the second class, the Collector is to direct by 
order in writing that the land be restored to th*> mortgagor and he be put into 
possession subject to the payment of compensation by the mortgagor to the 
mortgagee at rates not exceeding the scale laid down in this section. 

Method of calculating the value of benefits 

See Rules framed under section 13 of the Act. 

Scale of compensation. 

Sea'e of compensation to be paid by the mortgager to the mortgage... 
is as follows :— 

(*) Thirty times the land revenue assessed on the land at the time 
when it was mortgaged, if the mortgagee has been in possession for a period 

exceeding thirty years but not exceeding forty years. 

(ii) Fifteen times the land revenue assessed on the, land at the time 
when it was mortgaged, if the mortgagee has been, in possession for a period 
exceeding forty years but not exceeding fifty years 

(m) Five 'times the lahd revenue assessed on the land at the time 
when 1 1 was mortgaged, 4f the. mortgagee has been in possession for a period 
exceeding fifty years. ‘ ~ 
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''According to the Explanation added to this sub-section, the period 
Of possession is to be computed from the date on which the mortgagee 
entered into possession to the date of the presentation of the petition under 
section 4. 

There is not likely to be any difficulty in assessing amount of compensa¬ 
tion on the scale mentioned above, and here again entries in the jamabandi 
or mist haqiyat would help a good deal in assessing a correct figure. 

Mortgage effected before 8th June, 1901 -increase of mortgage 
money after that date-whether a new mortgage to which this Act 
will not apply. 

There may arise certain cases in which the mortgage was executed be¬ 
fore 8th June, 1901, but there has been subsequent increase in the mortgage 
debt after that date. Should it be treated as a new mortgage elfected after 
8th June, 1901 , or only a continuation of the old mortgage ? If it is held 
as a new mortgage effected afier 8th June, 1901, the Punjab Restitution of 
Mortgaged Lands Act will not apply to this mortgage, while if it .s held as 
a continuation of the old mortgage, that Act seems to apply 

Much depends on the terms of the new mortgage deed, if any. Under 
the Punjab Alienation of Land Act, it has been held in Rental Das v. Mst- 
Jannat i l) that where a mortgage had been effected before 8th June, 19 1, 
and a further advance is made after that date on the old security, then the 
further advance is not a new mortgage, provided that no changes are 
in the terms of the original transact.on. But where there is change in the 
terms of the mortgage, for instance, where the new mortgage creates a 
change upon other lands also which had not previously been mortgaged, tt 
will be treated as a fresh mortgage (2). 

See also notes on pages 139 to 141 . 




In case, it is held to be in continuation of the previous mortgage, 
what amount should be taken as the principal sum originally advanced for 
the purposes of section 7 of the Redemption of Mortgages Act ? Keeping 
in view all the provisions of this Act and the principle on which it is based, 
it will, it would seem, be equitable to bold that the aggregate sum of the 
original mortgage debt and the subsequent increase in mortgage debt, wi. 
form the principal sum originally advanced for the purposes of assessing 
compensation under this section. Other adjustments can be made accord¬ 
ingly. 

Compensation for improvement made by the mortgagee on the 
land during the term of his possession as such 

This Ac: does not contemplate payment of any compensation to a 
mortgagee for improvements made by him on the land under mortgage 
during the term of his possession _ 


1 . A I. It. 19-21 Uab. lf.6=2 Uh- 202= 621 C . 789 

2. See A. L R. 1919 Lah. 436 =1 Lab. L J. 212. 
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8 . If the Collector finds that any sum is due to the 

T , r . f , . mortgagee by way of compensation under sub- 

Eftect of order of . . c • h 

restitution when section \2,) or section 7, he shall require the 
paya P bie! aUOn “ mortgagor to deposit, the amount, in such 
manner as shall be prescribed; and on deposit 
of the amount, he shall declare the rights of the mortgagee 
extinguished and require the mortgagee to delivet' possession 
of the land to the mortgagor together with all documents of 
title relating to the land. 

9. The Collector may after declaring the rights of the 

Powers of the mortgagee extinguished, eject the mortgagee 
Collector to eject and order delivery of possession., of the mort- 

mortgagee , . . 

gaged land to the mortgagor. In case of 
resistance, the Collector may exercise all the powers conferred 
on a Civil Court by Rules 97 and 98 of Order XXI of the 
Code of Civil Procedure. 

NOTES. 

Rules 97 and 93 of Order XXI of the Code of Civil Procedure, 1908, 
provide as follows— 

“97. (1) 


Resistance or ob¬ 
struction to posses¬ 
sion of immovable 
property. 


Where the holder of a decree for the possession of immov¬ 
able property or the purchaser of any such property sold 
in execution of a decree is resisted or Obstructed by any 
person in obtaining possession of the property, he may 
make any application to the court complaining of such 
resistance or obstruction. 

(2) The court shall fix a day for investigating tne matter and shall 
summon the party against whom the application is made to appear and 
answer the same. 

“ 98, Where the court is satisfied that the resistance or obstruction 
Resistance of ob- was occas i° n ed without any just cause by the judgment- 
struction by judg- debtor or by some other person at his instigation, it shall 
direct that the applicant be resisted or obstructed in 
obtaining possession; the court may also, at the instance of the applicant, 
order the judgment-debtor or any person acting at his instigation, to be 
detained in the civil prison for a term which may extend to thrity days.” 

10. Any person aggrieved by an order of the Collector 
Appeal. under this Act may appeal— 

(a) to the Commissioner. 

(&) to the Financial Commissioner from an order made 
on appeal by the Commissioner. 



11 to 13.3 POWER TO MAKE RULES 

11 . (1) The period of limitation for an appeal under 
... t ,. , the last foregoing section shall run ' froftri the. 

peat. date of the order appealed against, and' shall 

be as follows :— 

(a) when the appeal lies to the Commissioner— 
sixty days; 

' (ft) when the appeal lies to the Financial Commis¬ 
sioner—ninety days. • • 

(2) In computing the period of limitation for art appeal 
under this section, the period requisite for obtaining copies of 

. the order appealed against shall be excluded. . 

(3) The provisions of section 5 of the Indian Limitation 
Act shall apply to all appeals under this Act. 

NOTES 

Section 5 of the Indian Limitation Act, 1908, runs as follows— . 

“ Any appeal or application for review of . judgment or for leave to 
appeal or any other application to which this section may be- made appli¬ 
cable (by or under any enactment) for the time being in force may be 
admitted after the period of limitation prescribed therefor, when the 
appellant or applicant satisfies the court that he had sufficient cause for 
not preferring the appeal or making the application within that period.” 

12. No Civil Court shaU have jurisdiction to entertain 
T * . . , any claim to enforce any right under a mort- 

Junsdiction of J o 

civil ^ Courts gage declared extinguished under this Act, or 
to question the validity of any proceedings, 

under this Act. 


Rule 

power, 


13. (1) The Provincial. Government may, subject to the 
making condition of previous publication, make rules 
for the'purpose of giving, effect to the provi¬ 
sions of this Act. \ . 

(2) .In particular and without prejudice to the gener¬ 
ality of the foregoing power, the Provincial Government shall 
make rules regulating or determining the, following matters, 
namely—--, 

(a the presentation and verification of petitions under 
section 4 of this Act; 


MINfSr^ 
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(b) the procedure by which the Collector shall deal with 
such petitions under sections 5, 6 and 7 of the Act and assess 
compensation, if any; 

(c) the procedure and principles by which the Collector 
shall assess the amount due under the mortgage and the 
value of the benefits accruing to the mortgagee while in 


,<§L 


possession ; 

(d) the procedure for making the deposit prescribed by 
section 8 of this Act; 

(e) the procedure for enforcing ejectment of the mort¬ 
gagee and delivery of possession to the mortgagor under 
section 9 of this Act. 

NOTES 

Punjab Government Notification No. 3251 -R., dated the 31st 
August , 7939 .— With reference to Punjab Government Notification No. 
2489-R , dated the 27th April, 1939, and in exercise of the powers conferred 
by section 13 of the Punjab Restitution of Mortgaged Lands Act, 1938, the 
Governor of the Punjab is pleased to make the following rules : 


RULES 


1. These rules shall be called the Punjab Restitution of Mortgaged 
Lands Rules, 1939, 

2. In these rules, unless there be anything repugnant in the 
context,— 

(1) “ Act ” means the Punjab Restitution of Mortgaged Lands 
Act, 1938, 

(it) ** compensation ” means the amount assessed by the Collector 
under section 7 of the Act as payable to a mortgagee prior to the restitution 
of any mortgaged land to' the mortgagor, and 

(Hi) “ petition ” means a petition under section 4 of the Act. 

3. (1) A petition shall be in form “ A ” attached to these rules signed 
and verified as laid down in Order VI, Rules 14 and 13, respectively, of the 
Code of Civil Procedure. 

(2) A petition shall bear the court fee prescribed by Article 1 (b) of 
Schedule II to the Court Fees Act, 1870, be accompanied by an attested 
copy of the latest jamabandi entry relating to the land, and a copy of the 
original mutation of mortgage. There shall also be filed with the petition as 
many copies thereof as the number of persons mentioned in columns 2 
and 3 of the petition : 

Provided that if the petitioner is unable to supply copies of the 
latest jamabandi and the original mutation of the mortgage, he shall pay 
a fee of Rs. 2 and the Collector shall get these copies from his office. 


RULES 


c:J 13.] 

J# 

(3) A petition shall be presented- to the Collector by the petitioner 
personally or through a duly authorised agent. In the case of two or more 
petitioners, it may be presented by any one of them* 

4. Wnen there are more mortgagors than one and all of them do not 
join in making a petition, it may be made by any one or more of them, the 
names of the others being set out in column 2 of the petition ; and the other 
mortgagors may subsequently be allowed to join as petitioners on such 
terms as may be decided by the officer hearing the petition- 

5. On receipt of a petition, or if it is not in order after getting the 
necessary corrections made, the Collector shall order it to be registered, fix 
a date for hearing the petition and cause notice thereof, together with a 
copy of the petition, to be served on the persons mentioned in columns 
2 and 3 of the petition 

6- Except as otherwise provided by these rules an officer dealing 
with a petition shall be guided by the procedure prescribed for Revenue 
Officers under the Punjab Tenancy Act, 1887, in so far as it may be 
applicable. 

7. The persons mentioned in columns 2 and 3 of the petition may at 
the first hearing, and shall if required by the Collector at any time, present 
a written statement of their defence, which shall also be signed and verified 
as laid down in Order VI, Rules 14 and 15, respectively, of the Code of 
Civil Procedure. 

8. (l) Parties to proceedings under the Act may appear in person 
or through a legal practitioner holding a power-of-attorney or other duly 
authorised agent. 

(2) If any one of the petitioners or respondents is a minor o^ of 
unsound mind, the provisions of Order XXXII, Code of Civil Procedure,- 
shall, so far as these may be applicable, apply to proceedings under the Act. 

9. The Collector shall then hear the evidence produced by the parties 
and make such further enquiries as he may deem fit. 

10 (1) Before assessing the benefits received by a mortgagee while' 
in possession, the Collector shall, if possible, obtain a statement in form “B” 
from the Sadar Kaungo or any other subordinate of his, in respect of each 
harvest during the period of the mortgage. 

(2) In assessing such benefits the Collector shall calculate the value 
of such harvests, adding the income which might have been obtained for 
any period during which any part of the land has remained uncultivated 
on account of the neglect of the mortgagee or the person holding under 
him, and may take into consideration any other use to which the land has 
been put during the period. 

11. The compensation shall be the balance left after deduction of 
the sum assessed under the provisions of the foregoing rules tram twice the 
amount oi the principal sum originally advanced under the mortgage : 
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Provided that the compensation shall in no case exceed the scale laid 
down in sub-section (2) of section 7 of the Act. 

12. After - determining the amount of compensation due, the 
Collector shall fix a time, which may for sufficient reasons be subsequently 
extended, within which the petitioner shall deposit the amount in the 
Government treasury for disbursement to the mortgagee. 


13. When the mortgagee has deposited with the Collector the 
mortgage deed and other documents, if any, evidencing the mortgage or 
title to the land, or satisfied him that the documents* though at one time 
existing had been lost, he shall be entitled to receive the amount of com¬ 
pensation in accordance with the rules of the treasury, and the documents 
of title shall be made over to the petitioner. 


14 (l) On application by a petitioner in whose favour an order has 

been made under section 8 of the Act, the Collector may issue a warrant 
directing the petitioner to be put into possession of the land. 

(2) If any co-mortgagor fails to apply under rule 4 to be made a 
petitioner, or being a petitioner fails to pay his share of the compensation 
assessed, possession shall be given to the mortgagor by whom such com¬ 
pensation has been paid in full ; and such co-mortgagor shall continue to 
be shown in the revenue records as mortgagor until such time as he has 
paid his share, the person who has made payment being shown as mort¬ 
gagee of his share. 

(3) The warrant shall after execution and with necessary endorse¬ 
ment be returned to the Collector. 

(4) Possession shall normally be delivered between the first day of 
May and the fifteenth day of June, unless the land is lying vacant, but the 
petitioner may, subject to the payment by him of compensation for standing 
crops, as may be determined by the Collector, be allowed possession at any 
other time. 

15. (l) When any mortgage transaction affects land situated in, more 
districts than one, a petition may be made to the Collector of any one of 
those districts, and the Collector to whom the petition is made shall deal 
with the case as if the entire land were situated in his district. 

(2) In a petition covered by the above clause, the Collector receiving 
the application shall transmit a copy of the same to the Collector of each 
district where any part of the rest of the land is situated. 

(3) The Collector hearing the case may have the statements con¬ 
templated by Rule No. 10, so far as these relate to the areas situated in 
other districts, prepared through the Collectors thereof. 

(4) Every final order passed under sections 6 to 9 of the Act by the , 
Collector enquiring into the petition shall, so far as it relates to the 
land lying in the other districts be similarly communicated to the 
Collectors thereof. 


3.1 RULES 

16. If after the receipt by any Collector of an intimation under 
Rule 15 (2) above* any fresh petition is made to him in respect of the 
mortgages covered by the first petition, he shall forward the same to the 
Collector of the district where the first petition is. pending and advise the 
petitioner to seek his remedy there. 

17. In cases covered by Rule 15 above, the Collector issuing a warrant 
of possession .under Rule 14 shall issue a separate warrant for the area 
lying in each other district and transmit the same for execution to the 
Collector thereof, who shall execute the warrant as if it had been issued by 
himself. 

18. The dismissal of any petition for default shall not bar a fresh 
petition on similar facts, nor shall the failure of a petitioner to pay the 
amount of compensation have such a result : 

Provided that such fresh petition shall not entitle the Collector to 
question the previous decision, except in so far as it may have been altered 
on appeal; but the Collector may ;hold an enquiry regarding the period 
subsequent to the date of the presentation of the petition in the first case, 
taking the amount assessed as compensation in that case as the mortgage 
debt. 

IS. If there is any dispute between persons claiming to be entitled to 
compensation, the Collector may either decide the dispute himself, or order 
the sum deposited by the petitioner not to be paid to any one till the 
contesting persons have had their rights decided by a competent court of 
law. 

20. (l) An appeal against an order by a Collector or a Commissioner 
under the Act shall be preferred by submitting a memorandum, accompanied 
by an attested copy of the order appealed against. 

(2.) Each such memorandum shall bear the court fee prescribed by 
Article 11 of Scedule II of the Court Fees Act, 1870. 

21 Appeals shall be heard, after proper notice to the parties, on a date 
fixed for the purpose, and the procedure in force for the reception, hearing 
and disposal of appeals by Revenue Officers under the Punjab Tenancy Act 
of 1887. shall apply so far as it is applicable. 




(2) The facts in columns 5 to 11 should be given as are known to the petitioner, and any mistake therein would not affect the petition. 

in cninmlX >11 the P etiti ° nei ' is unable to secure copies of the latest jamahandi entry and the mortgage mutation or to give the facts required 
lu columns Nos. 5 to 11, he should pay a fee of Rs. 2 and the Collector shall get the necessary documents and facts from hie office. 



Verified that the facts set out in columns 
are true to my belief and information. 


Verified at. 


Oil 


Signature of the petitioner ___ 

VERIFICATION. 

_are true to my knowledge while facts set out in columns Nos. 

-• Signature of the person making the verification_ • 
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APPENDIX A 


THE PUNJAB ALIENATION OF LAND ACT, 1900, AND THE 

REDEMPTION OF MORTGAGES (PUNJAB) ACT, 1913, 

AS APPLICABLE TO THE FROVINCE 
OF DELHI. 

The Punjab Alienation of Land Act, 1900. as amended by 
Punjab Act I of 1907. 

Section 3 of the Delhi Laws Act, 1912, provides 

“ All enactments made by any authority in British India and all 
notifications, orders, schemes, rules, forms and bye-laws issued, made or 
prescribed under such enactments which immediately before the commence¬ 
ment of this Act were in force or prescribed for, any of the territory 
mentioned in Schedule A, shall in their application to that territory be 
construed as if reference therein to the authorities, or Gazette mentioned in 
column 1 of Schedule B, were reference to the authorities, or Gazette 
respectively mentioned or referred to opposite thereto in column 2 of that 
Schedule : 

Provided etc. 

SCHEDULE A. 

The Province of Delhi. 

That portion of Delni comprising the Tahsil of Delhi and the Police 


Station of Mahrauli. 

SCHEDULE B. 



Reference. 

Construction. 

1. 

The Local Government 


2. 

The Lieut.-Governor of the Punjab 


3. 

The Chief Controlling Revenue 
Authority 


4. 

The Chief Revenue Authority 

'• The Chief Commissioner of Delhi 

5. 

The Chief Customs Authority 


6. 

The Financial Commissioner 


7. 

The Commissioner of Revenue 


8. 

The Commissioner of the Division 


9. 

The Commissioner , ••• ' 

i , , , -------—~ 


474 
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' AJ ACTS AS APPLICABLE^ TO'DELUI PROVINCE 

By notification No. 934-C., dated 22nd of February, 1915, the 
‘territory mentioned in Schedule 1 below was added to the Province of 
Delhi from the United Provinces of Agra and. Oudh, 

' . SCHEDULE II. 

Revenue estates of--" . 

1- Subehpii'r. * . v 34. 

2. Jagaicp'Hr. 35 

3. Baqiabad. ‘ 36. 

4. Beharipur-• . 37. 

5. Saadatpur Mahal Gujran. 38. 

6 Saadatpur Mussalman. 39. 

7* Saadatpur Amad Delhi. 40. 

8. Wazirabad. 41 • 

9. Khajuari Paramad. 42. 

10. Khajuari Khas. 43. 

11. Garhi Mendu. 44. 

12. Ti mar pur. ' 45. 

13 Chandra wal. 46. 

14. Usmanpur. 47. 

15. Ghonda Patti Gujran Khadar. . 48.' 

16. Ghonda- Patti Cbauhati Khadar. 49. 

17. Andhavli. 30. 

18. Kaithwara. . ■ -31. 

19. Silampur Amad Delhi. 52. 

20. Ghondli Khadar, 33. 

21. Jatwara Khurd. ; 54.. 

22. Mubarakpur Red. 55. 

23* Shakarpur Khadar. 56. 

24. Nangla Manchi. 57. 

25. Shamaspur. 58. 

26. Gharaunda Mimka Khadar. 59. 

27. Nangli R^zapur. 

28. Chilla Sarauda Khadar. 60. 

29. Qarawalnagar urf Dharauti 61. 

Kalan- 62. 

30. Jivanpur Johripur. 63. 

31. Mustfabad. 64. 

32. Mirpur Turk 65. 

33. Zia-ud-dinpur. 


Khanpur'Dhani. 

Maujpur. 

Ghonda Patti Gujran Bangar. 
Ghonda Patti Ghauhan Bangar. 
jafrabad. 

Uldanpur. * 

Babarpur. 

Siqdarpur. 

Gokalpur. 

Sabauli. 

Mandauli* 

Taharpur. \ 

Jhilmila. * * , , 

Cbandavali urf Shahdara,. 
Silampur Bangar. 

Silampur Khadar. 

Ghondli Bangar. 

Kakarduman. 

Khureji Khas. 

Khureji Barmad. . \ t 

Shakarpur Khas Bangar, • 
Mandavli Fazilpur. 

Hasanpur Bhunpur. 

Ghazipur. 

KhicHripur. 

Gharaunda Miuka Bangar 
(Patpuarganj). 

Shakarpur. Baramad. 

Kotla. 

Chilla Sarauda Bangar. 

Dalupura 

Kondli. 

Gharauli. 


NOTIFICATIONS. 

(l) Government of India, Department of Education, .Health and 
Lands, Notification No..F. ll7/32-L> and O., dated 26th January 1933. 

In exercise of the powers conferred by section 7 of the Delhi Laws 
Act, 1912 (XIII of 1912), and in supersession of the notification of the 
Government of India in the Home Department, No. D- 430/25-Judl., 
dated the 4th February 1925, the Governor Genenral in Council is pleased 
to extend the Punjab Alienation of Land Act, 1900 (XIII of 1900), to th£ 
territory within the Province of Delhi which is specified in Schedule 1 to 
the Delhi Laws Act, 1915, (VII of 1915), with the following modifications, 
namely :— 


miSTfty 
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ACTS AS APPLICABLE TO DELHI PROVINCE [Ap 


(1) For clause (f) of sub-section (3) of the section, the following clause 
shall be substituted, namely:— 

“ (f) the rights enjoyed by the classes of tenants specified in clauses 
(a) to id) of section 3 of the Agra Tenancy Act, 1901-” 


(2) In sub-section (l) of section 18, for the words and figures “ sec¬ 
tion 34 of the Punjab Land Revenue Act, 1887,’ the words and figures 
“section 34 of the United Provinces Land Revenue Act, 1901, shall be 
substituted. 


(3) For section 22, the following section shall be substituted, 
namely :— 


“ 22. Suits relating to the rents to be paid under a mortgage made 
in accordance with form (c) as prescribed by section 6 shall be tried by a 
Collector.’ 1 

(2) In pursuance of sub-section (3) of section 1 of the Punjab Aliena- 
tion of Land Act, 1900 (Punjab Act, XIII of 1900), as applied to the 
territory within the province of Delhi, which is specified in Schedule 1 to 
the Delhi Laws Act, 1915 (VII of 1915) the Governor-General-inCouncil 
is pleased to appoint the 11th March 1933 as the date on which the said 
Act shall come into force, 

(3) Chief Commissioner s Notification No. 1822-R and A., dated the 
11th March, 1933 .—In exercise of the powers conferred by section 4 of the 
Punjab Alienation of Land Act, 1900 (XIII of 1900b as amended by 
section 5 of the Punjab Alienation of Land Amendment Act, 1907 (Punjab 
Act I of 1907), and in supersession of the Punjab Government Notifications 
No, 63, dated the 18th April, 1904 and No. 175, dated the 7th October, 1910, 
(both Notifications being now in force in that portion of the Delhi Province 
which previously formed part of the Punjab) the Chief Commissioner of 
Delhi is pleased to determine that for the purposes of the said Act: 


(l) Throughout the Delhi Province, all persons mentioned in the 
Schedule annexed to this notification, either holding land within the 
Province or ordinarily residing therein, and belonging to any one of the 
tribes named shall be deemed to be an “ agricultural tribe . 

(2) The bodies of persons mentioned in column 1, shall in the manner 
and to the extent indicated in column 2, be adeemed to be groups of 
“ agricultural tribes”. 

(3) The term “ Gaur Brahman ” in this Notification shall not 
include ri *Bohra • 
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Abir 

Arain 

Biloch 

Chauhan 

Gora 

Gujar 

]at 

Mali 

Meo 

Moghal 

Pathan 

Rajput 

Reah 

Ror 

Tagah 

Saini 


ACTS AS APPLICABLE TO DELHI PROVINCE 
SCHEDULE 


Tribe 


Tribes of the same group- 


First group* 


Sayyad 

Gaur Brahman 


Second group. 



(4) Chief Commissioner s Notification No 135l/2>8*L« S. G R. and 

A . dated the 29th November , 1938.—In exercise of the powers conferred 
by section 4 of the Punjab Alienation of Land Act, 1900 (XIII of 1900) 
the Chief Commissioner of Delhi is pleased to determine that ior the 
purposes of the said Act *. 

(1) All persons belonging to the tribe of Bairagi who (tr) hold land or 
reside in the Delhi Province, and (6) were entered, or are descended from 
persons entered, as land owners or occupancy tenants in the records of the 
last settlement, shall be deemed to be an agricultural tribe. 

(2) The Bairagi tribe shall form a separate group and shall not be 
included in any existing -group of agricultural tribes in the Province of 

Delhi* 

The Redemption of Mortgages (Punjab) Act, 1913) Punjab Act 
II of 1913), the Punjab Alienation of Land Amendment) Act, 1931 
(Punjab Act I of 1931), and the Punjab Alienation of Land (Amend¬ 
ment) Act, 1936 (Punjab Act VII of 1936) as extended to the 
Province of Delhi. 

Government of India Notification No. 189/38 Judicial dated the 
30th May, 1939 .—In exercise of the powers coneferred by section 7 of the 
Delhi Laws Act, 1912 (XIII of 1912), and in supersession of all previous 
notifications under that section extending Punjab Acts to the Province of 
Delhi or any part thereof, except the notification ot the Government of India 
in the department of Education, Health and Lands, No. F. 117/32-L. and O,. 
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ACTS AS APPLICABLE TO DELHI PROVINCE [App. At 

dated the 26th January, 1933, the Central Government is pleased to extend 
to the Province of Delhi or such part thereof as is specified in the second 
column of the Schedule annexed hereto, the enactments specified in the 
corresponding entry in the first column thereof, subject to the restrictions 
and modifications, if any, specified in the corresponding entry in the third 
column, and to the following provisions, namely.:*— 

(0 references in the first column of the said Schedule to an Act shall 
be deemed to be references to chat Act as in force in the Puniab on the 
date of this notification, and 

(**)' references in the said enactments to the Provincial Government 
shall be construed as references to the Chief Commissoner of Delhi, and 
references to the Punjab shall be construed as references to the Province 
of Delhi. 

4 Provided that all notifications, orders, bye-laws, rules and regulations 
made or issued under any of the enacunsncs extended to the Province of 
Delhi or any part thereof by the notifications hereby superseded, shall 
continue to be in force as if made or issued under the corresponding 
enactment extended by this notification : and all proceedings taken under 
any of the enactments extended by the superseded notifications shall be 
continued as if taken under the corresponding enactment extended by this 
notification. 


Name of Act. 

Area to which 
extended. 

Restrictions and | 
modifications. 

1 

~ T-'- •- - - - 

. 2 . 

3 

L The Redemption of Mort¬ 
gages' (Punjab) Act, 
1913 (Punjab Act II 
of 1913) 

That parr of the Pro¬ 
vince of Delhi which 
is described in Sche¬ 
dule A to the Delhi 
.Laws Act,1912- 

Sub-section (2) of sec¬ 
tion 1 shall be omit¬ 
ted. 

2. The Punjab Alienation 
of Land (Amendment) 
Act, 1931 (Punjab Act 

I of 1931) 

The Province of 

Delhi , 

■ \ 

3. The Punjab Alienation 
of Land (Amendment) 
Act, 1936 (Punjab Act 
VII of 1936) 

The Province of 

Delhi. 

. .i"’. 

. v 
















APPENDIX B 


THE PUNJAB ALIENATION OF LAND ACT, 1600, AS 

APPLICABLE TO THE NORTH-WEST 

FRONTIER PROVINCE. 

(1) Regulation 1 of 1904. 

A Regulation to provide for certain modification in the Punjab 
Alienation of Land Act, 1900, in its application to the North-West 
Frontier Province. 

Whereas it is expedient to provide for certain modifications in the 
Punjab Alienation of Land Act, 1900, in so far as it extends to the North- 
West Frontier Province ; it is hereby enacted as follows : 

1. The said Act shall, in so far as it extends to the said province, 
be modified as follows, namely : — 

(,•) section 2, clause (1), section 3, sub-section (l), clause ( b ), and the 
proviso to section 3, sub-section (l), shall be omitted, and 

(ii) in section 2, clause (3), after sub-clause (a), the following sub- 
clause shall be inserted, namely : 

“ (aa) any rights of occupancy acquired under the Punjab I enancy 
Act, 1887, the Hazara Tenancy Regulation. 1887, or the Agror Valley 
Regulation, 1891, as the case may be.” 

(2) Section 6 of the North-West Frontier Province Law and Justice 
Regulation, 1901 (Regulation VII of 1901) as amended by the Government 
of India (Adaptation of Indian Laws) Order, 1937, provides as follows 

(1) Save as otherwise expressly provided by this Regulation or by 
any other enactment for the time being in force, in every 
Construction of enactment passed before the commencement of this 

in enactments in Regulation and continuing in force, or hereby declared to 
force * be in force in the North-West Frontier Province or in 

any other part thereof, and in every appointment, order, scheme, rule, bye¬ 
law, notification or form heretofore made or issued thereunder, and for the 
purposes of the application of such enactment, appointment, order, scheme, 
rule, bye-law, notification or form to the said Province— 

(a) all references to the Punjab or to the territories under the admi¬ 
nistration of (or for the time being under the administration) of the 
Lieutenant-Governor of the Punjab, shall, save as regards the provisions of 
the Punjab University Act, 1882, be construed as referring to the North- 
West Frontier Province ; 

(&) all references to the Local Government or to the Governor of the 
Punjab shall, save as regards the provisions of the Punjab University Act, 
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1882, be construed as referring! to respectively to the Provincial Government 
or to the Governor of the North-West Frontier Province ;• 

(c) all references to the High Court or to the High Court of Judica- 
ture at Lahore shall be construed as referring to the court of the Judicial 
Commissioner save etc., 

id) all references to the Chief Controlling Revenue authority or to 
the Chief Revenue authority shall be construed as referring to the Revenue 

Commissioner ; 

(e) all references to the Financial Commissioner or a Financial 
Commissioner of the Punjab shall be construed as referring to the Revenue 
Commissioner ; 

(/} all references to a Commissioner or to the Commissioner of a 
division shall be construed as referring to the Revenue Commissioner; 
and 

(*>) all references to the Gazette or to the Local Official Gazette, or 
to the Punjab Government Gazette shall be construed as referring to the 
North-West Frontier Gazette. 

(2) For the purposes of the application to the Norih-West Frontier 
Province of the provisions of the Punjab Tenancy Act, 1887, and of the 
Punjab Land Revenue Act, 1887, and of any appointment order, scheme, 
rule, bye-law, notification or form heretofore made or issued thereunder, the 
functions of both the Financial Commissioner and the Commissioner of a 
division shall, save as-otherwise provided by section 93 of this Regulation, 
be combined and vested in, and discharged by, the Revenue Commissioner : 

Provided that nothing in this section shall be deemed to confer a 
right of appeal to, or a power of review or revision upon, the Revenue 
Commissioner in respect of any order or decree made or passed by him in 
exercise of a power conferred by or under either of the said Acts upon the 
Commissioner of a division. 

(3) Agricultural tribes. 

The following notification has* been issued with respect to the North- 
West Frontier Province. 

No. 1380—G., dated the 13th July x 1904. 

In exercise of the powers conferred on him by section 4 of the 
Punjab Alienation of Land Act, 1900 (XIII of 1900) as modified in its 
application to the North-West Frontier Province by Regulation I of 1904, 
and in continuation of the notification of the Government of the said 
Province in the Revenue Department No. 279-N., dated 23rd June, 1904, 
the Chief Commissioner, with the previous sanction of the Governor- 
General-in-Council, is pleased to determine that for the purposes of the 
said Act as so modified :~— 

(1) in each district mentioned in column 1 of the Schedule hereto 
annexed, all persons either holding land or ordinarily residing in such 
district, and, belonging to any one of the tribes mentioned opposite the 
name of such district in column 2, shall, be deemed to be an agricultural 
tribe ’’ within that district : and 

(2) the bodies cf persons mentioned in column 2 shall, in the manner 
and to the extent indicated in column 3 be deemed to be groups of agricul¬ 
tural tribes. 


MINIS;*, 



.] ACT AS APPLICABLE TO N. W. F. P. 
SCHEDULE. 




1 


District 


Hazara 


Bannu 


Dera Ismaii Khan 


2 

3 

Tribe 

Tribes of the same 
group 

A wa n 


Bamba 


Bib 


Dbund 


Dilazak 


Gakhar 


Gujjar 


Karral 


Kuresbi 


Malliar 


Mishwan i 


Mughal 


Patban 


Rajput 

One Group 

Sarrara 


Satti (added by Notification 


No. 3247, dated 2nd 


October, 1907 ) 


Sxvatih 


Sayyad 


Turin 


Turk 


Tanauli (added by Notifica¬ 


tion No. 4 H., dated 2nd 


September, 1904.) 


A rain 


A wan 


Biloch 


Mussulman Jat 

One Group 

Kureshi 


Patban 


Sayyad 


A rain 


A wan 


Biloch 


Kureshi 


Jat 

First Group 

Rajput 


Sayyad 


Patban Gandapur 

Second Group 

Patban Kundi 

Third Group 

Other Pathans 

Fourth Group 


(4) By a notification dated 24th June, 1904 in the Gavette of India, districts of 
Peshawar and ICohat were exempted from the provisions of this Act, other than those of 
section 10, 
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Abolition 

of statutory agriculturist, 46, 60 

Action 

of District judge in proceedings 
under Regulation XVII of (1806) 
whether ministerial, 198 

Acts 

Bundelkhand Alienation of Land Act 
(1903), 45, 128, 129, 135, 154, 173, 
207, 218, 220, 224, 249, 255, 259, 
297, 304, 311, 313, 320, 342, 343, 
343 

Central Provinces Land Alienation 
Act, (19!6) 44, 128, 129, 134, 153, 
172, 206, 218, 221, 224,249, 255, 
258, 284, 297, 304, 311, 312, 320, 
342, 343, 346 

Punjab Alienation of Land Act, 
(1900), 1 to 402 and 474 to 481 
Punjab Consolidation of Holdings 
Act, (1936), 431 to 4 56 
Punjab Debtor’s Protection Act, 
(1936), 386, 394, 399 
Punjab Land Revenue Act, (1887), 
8, 10 to 13,304, 439 
Punjab Pre-emption Act, (1913) 39, 
130 

Punjab Restitution of Mortgaged 
Lands Act, (1938), 459 to 473 
Punjab Tenancy Act, (1887), 8, 10 
to 13, 14, 39, 42, 341 
Redemption of Mortgages (Punjab) 
Act, (1913), 405 to 428 
Transfer of Property Act, 32, 53 

Addition 

to section 77 of the Punjab Tenancy 
Act, (1887), 34i 

Adhlapi Tenure 

whether constitutes permanent alie¬ 
nation, 32 

Adoption 

of profession, no effect on man’s 
tribe, 113 

Agreement 

to sell subject to their being no legal 
obstacle, 53 

to transfer land on happening of a 
certain contingency not tantamount 
to, in pracsenti , 52 


Agricultural Land 

See under “ land 

Agricultural Purposes 

agricultural purposes or purposes 
subservient to agriculture, 17 
not agricultural purposes or purpqses 
I subservient to agriculture, 18 
j purpose of the occupier and not the 
object of the owner to be taken 
I into account, 19 

Agricultural Status 

i conditions requisite for acquiring, 

! 107 

! effect of entering into a religious 
order on, 113 

effect of adoption of profession on, 
113 

loss of, by change of religion, 113 
member of an agricultural tribe 
marrying a non-member, status of 
wife as a member of an agricultural 
tribe, 114 

of the parties to be determined with 
reference to date of alienation, 108 

Agricultural Tribes 

authority competent to determine 
status as member of an, 93, 114, 115 
conditions requisite for acquiring the 
status of an, 107 
in Delhi Province, 474 
in North-West Frontier Province, 
479 

in the Funjab, 94 to 106 
members of, not necessarily governed 
by custom, 1 24 

members of the same, meaning of, 
111 

members of tribes in the same 
group, 112 

section 4 dealing with, applies also 
to municipal areas which are exemp¬ 
ted by notification from operation 
of P. A. L. Act, 126 
separate groups of, 112 
suits for declaration as to plaintiff’s 
belonging to an, 121 
See also under “ tribe ” 

Agricultural Year 

meaning of, 11 






misr^ 



INDEX 



griculturist 

meaning of, 46 
statutory, abolition of, 46, 60 

Alienation 

by a member of agricultural tribe to 
non-member, 44 

in favour of mazhbi ramdasia Sikhs, 

.75 

ia contravention of law, mutation 
effected is illegal, 53 
may be sanctioned by D. C. even 
after the sale is otherwise comple¬ 
ted, 62 

of occupancy rights by tenant to 
landlord, 75 

permanent defined, 9, 30 
relinquishment of portion of pre¬ 
existing rights, whether amounts to 
new, 55 

temporary, .133, 153, 

220, 258 

unauthorized, compromise 
whether amounts to sale, 54 
See also under “ permanent aliena 
tion”, “ sale ”, “ gift ’ , “exchange, 

** will ”, “ mortgage 

and " farm " 

Alteration 

of decree by court, 319 

Annual Record 


166, 206, 218 j 

decree, j 

aliena 
hange, 
lease 


from an order of Collector under the 
Punjab Restitution of Mortgaged 
Lands Act, (1938), 466 
limitation for 
See under “ Iimi;ation 91 
no appeal lies from an order direct¬ 
ing the Collector as a ministerial 
officer to sell certain land* 282 
under the Punjab Consolidation of 
Holdings Act, 443, 448 

Appearance 

of legal practitioners forbidden under 
the Land Alienation Act, 311, 312 
of recognii'ed agents, whether for¬ 
bidden, 312 

Application 

for conversion of permanent aliena¬ 
tion into mortgage, effect of delay 
on, 254 

for revision of mortgages made in 
forms not permitted, 171, 176, 366 
for consolidation of holdings, 441, 
44.2, 456 

for redemption ot mortgaged lands, 
412 

for restitution of mortgaged lands, 
462, 472 

under S. 6 (1) (6), L. A. Act, to 
place the mortgagee in possession, 


definition of, 13 

person acquiring right effected by 
P. A. L. Act bound to give certain 
information to the patwari , 297 

Appeal 

D. C *s order refusing sanction, right 
of a possible reversioner or pre- 
emptor to,‘82 

D. C.’s order refusing sanction, 
at whose instance appealable, 81 
D. C.’s order refusing sanction, 
wouid-be-vendee has no locus start.it 
to, 82 

from an order of Collector under 
S. 3*A or S. 3-B, 93 
from an order passed by D C., 
under S. 4 or S. i 3-A, 247 
from other orders of D. C. under 
Punjab Alienation of Land Act, 
304, 305 


133, 366 

under S. 6 (1) (d), L. A. Act, for 
the sanction of the Provincial 
Government to a mortgage in any 
form not permitted by sub-clauses 
(a), (fc) and (c) of the same sub¬ 
section, 134, 144, 366 
under S. 6 (2) to fix the term and 
mortgage money of the usufructuary 
mortgage, 134, 148,366 
under S- 7 (3), L. A. Act, to fix the 
proportion of the mortgage debt to 
be deemed equitable, 153, 157, 366 
under section 9 (2), L A. Act, to put 
the mortgagee to his election as 
therein prescribed, 171, 176, 366 
under section 13, L. A. Act, to eject 
a mortgagee, lessee or farmer and 
place the person entitled in posses¬ 
sion, 223, 366 

under section 13-A (2), L A. Act, 
for ejectment of benamidar 225, 214 
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Application—( Concld .) 

. under section 24 to exempt any per¬ 
son or any area from tne operation 
of the Act or any of the provisions 
thereof, 343, 366 

under section 21*A, L, A. Act, by 
D. C, 319, 331 

under section 21-A made without 
impleading legal representatives of 
party, effect of, 330 

Attachment 

and sale of agricultural produce and 
of land in execution oi decree, 
386, 389 

in execution of decree, civil suit 
maintainable for declaring liability 
of land belonging to member of an 
agricultural tribe, 318 
of mortgagee rights in execution of 
a money-decree, transfer by judge¬ 
ment-debtor of his property after 

decree but before attachment, right 

of transferee to object to attach 
mem of the property, 74, 263 
section 16 0), L A. Act, prohibits 
only the sale of the land in execu¬ 
tion of decree, 265 
under section 60 (i) (c), Civil Proce 
dure.Code, exemption from, 386 

\ ' ^ ' V, t \ '■ 

Behami Mortgage 

taken *6,evade provisions of P. A. L 
ActVsrill beneficiary can^ show real 
' hatufe l of transaction, 235 

Beii am* Sale 

evasion Of the P. A. L> Act, 233 
• view held by the ravenue authori¬ 
ties, 235 v - 

Benarni Transactions 

can a benarni transferee recover com 
side rati on of thd transfer, 237 . 
intended to evade tne provisions of 
P. A. L. Act void 'for all "purposes, 

; 225,237 

' meaning of, 225 

mortgage by Agriculturist to • pay of) 
debt due by mortgagor to non- 1 
agriculturist, whether a, 229 
view regarding, , before the enact¬ 
ment of P. A L (Second Amend • 
ment) Act, (1938), 228 


Benamidar 

suit by ostensible mortgagee (mem¬ 
ber of agricultural tribe) against 
beneficiary (not member of the 
agricultural tribe) to recover posses¬ 
sion, 235 

Bishnois 

whether members of agricultural 
tribe, 122 

c 

Charge 

further, on land already mortgaged, 
139 

on produce of land, sanction of D. C. 
when required, 255 

Charitable Purpose 

bon t fides whether to be decided by 
the Civil Court or by the D- C. T 78 
gilts made in good faith tor religious, 
and D. C/s permission when re¬ 
quired 44, 48, 76 
meaning of, 76 

official instructions regarding gifts 
for, 76 

Civil Court 

benarni transactions ; if suit can be 
brought for a declaration in a, that 
the transaction is not benarni, 317 
cannot issue notice of foreclosure to 
the mortgagor under Regulation 
XVII of '1805), alter the D. C. on 
the case being referred to him* 
strikes out the conditional sale 
clause, 200 

cannot refer to D C under section 9 
(3) where the mortgagor's tribe was 
included in the list of 11 agricultural 
tribes ” by a notification issued since 
the institution of the suit, 203 
consent decree of, in contravention 
of P.‘A. L. Act not appealable; 
revision to High Court only lies, 33 3 
decree of, as to the tribe to which a 
person belongs, not now binding on 
revenue authorities for the purposes 
of P. A. -L. Act, 93, 115, 317 
decree of, giving effect to a perma¬ 
nent alienarion in contravention of 
P. a. L. Act; section 14 not appli¬ 
cable ; ac ion may be taken under 
section 21-A, 253 
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iivil Court— [Concld) 


empowered to lease out land belong¬ 
ing to a member of an agricultural 
tribe for full period of 20 years 
irrespective of previous encumb¬ 
rances by owner, although effect of 
such order is to extend combined 
period of alienations beyond 20 
years, 279 

enquiry by a Revenue Officer when 
granting sanction regarding indebted¬ 
ness of alienor; alienation can 
still be challenged on grounds of 
want of consideration and necessity 
in, 85 

gift of land by a member of an agri¬ 
cultural tribe for bona fide religious 
or charitable purpose, bona Jides 
whether can be decided by D. U 
or by a, 78, 314 

jurisdiction of, excluded in any mat- 
ter, which the Local Govt or a j 
Revenue Officer is empowered under 
P. A. L. Act to dispose of, 312, 313 | 
jurisdiction of, in matters relating , 
to Oenami transactions arising out i 
of or under the provisions of 
section 13-A, 247, 317 
jurisdiction of, barred to entertain 
any claim to enforce anv right 
under a mortgage d dared extin¬ 
guished under the P. R* M- Lands 
Act, 467 

jurisdiction of, barred to question 
the validity of any procedmgs 
under the P. R. M. Lands Act, 4o7 
jurisdiction of, barred as regards 
matters arising under the 1 unjab 
Consolidation of Holdings Act, 448 
lease or farm or mortgage of land 
belonging to a member of an agri¬ 
cultural tribe in execution of a 
decree of, 258 

matters regarding which jurisdiction 
of, barred, 85, 312 

no jurisdiction to deal with the terms 
offered to the mortgagee by U. L. 
under section 9 (2). 316 
no power to alter terms of mortgage 
in contravention of the provisions 
of P. A. L Act under section 9, 
must make reference to D- C , 
171, 192 


of appeal, procedure on receipt of 
D. C ’s application for revision 
under section 21-A, 339 
order of, for temporary alienation in 
the nature of lease, D. C. has no 
power to act under section 7, 162 
restrictions on alienation of land in 
execution of any decree or order of 
any, 261 

sale of land belonging to a member 
of an agricultural tribe forbidden in 
execution of a decree of, 258, 259 
temporary alienation made by a, in 
execuion of a decree, D. C- has no 
power to interview, 283 
to send copy of decree or order to 
D. C. in certain cases, 319 
whether can act independently of 
provisions of section 72, Civil Pro¬ 
cedure Code in ordering temporary 
alienation, 394 n 

See also under “ jurisdiction . 

Collateral Mortgage 

form of, permitted under section 6, 
P A. L Act, 133, 142 


Collector 

acting under section 72, Civil Proce¬ 
dure Code, is merely ministerial 
officer, 400 

decree-holder not bound to accept 
proposal of, or to make lease himself, 
213 

relative function of the court and, in 
proceedings under section 72, Civil 
Procedure Code, 399 

Collusion 

decree based on, between the parties ; 
application of section 21-A of the 
Act, 333 

Commencement 

date of, of the Punjab Alienation of 
Land Act, 1900 aod the Amending 
Acts, 5 

date of, of the Punjab Consolidation 
of Holdings Act, (1936), 437, 438 
date of. of the Punjab Redemption 
of Mortgages Act, (191'), 4u8 
date of, of the Punjab Restitution of 
Mortgaged Lands Act, (1938), 460 
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Compensation (Under P. R.' M. 
Lands Act) 

effect of order of restitution when 
payable, 466 

for improvement made by the mort¬ 
gagee, 465 

payable to mortgagee when mortgage 
is extinguished under the P- R. M. 
Lands Act, 463 
scale of, 464 

Compromise decree 

in contravention of the provisions 
of the Punjab Alienation Land Act, 
section 2.1-A (2), whether the court 
can set aside the decree altogether, 
335 

passed after the commencement of 
the Punjab Alienation Land Act, 
creating in effect a mortgage by 
Way of conditional sale is illegal 
regarding the conditional sale clause, 
210 

relating to unauthorized alienation, 
reference by Deputy Commissioner 
under section 21-A, Punjab Aliena 
tion Land Act, whether tantamount^ 
to a sale by an agriculturist to a 
non-agriculturist, 54- 
rights of mortgage antecedent to 
Punjab Alienation Land Act, decree 
on compromise subsequent, right to 
possession under that decree is not 
affected by Act, 138 

Conditional sale 

clause in a mortgage effected by a 
member of an agricultural trhe 
before the commencement of Punjab 
Alienation of Land Act, power of 
Deputy Commissioner to change 
the terms of mortgage, 171, 177 
compromise decree passed after the 
commencement of Punjab Aliena¬ 
tion of Land Act, creating in effect a 
mortgage by way of, illegal 
regarding the conditional sale clause, 
210 

decree passed in violation of Punjab 
Alienation of Land Act, not a nullity 
but is only void qua the clause of, 
210 

definition of, 9, 36 

future mortgage by way of, not 
permissible, 206, 207, 20b 


mortgagee agreeing not - 'to enforce 
the condition intended to operate by 
way of, section 9 (2) still applicable, 
178 

mortgage by, remedy of mortgagee 
since passing of Punjab Alienation 
of Land Act, 1900, 179 
mortgagor not a member of an 
agricultural tribe, Deputy Com¬ 
missioner’s action in striking out 
conditional sale clause is ultra 
vires , 183 

mortgage by way of, reference by 
Civil Court to Deputy Commissioner 
necessary if proceedings for the 
enforcement of such clause are 
instituted or are pending at the 
commencement of Punjab Aliena¬ 
tion of Land Act in any Civil Court 
or if a suit is instituted in any Civil ; 
Court on a mortgage to which sub¬ 
section (l) or sub-section (2) of that 
Act applies, 171, 185. 186 
mortgage by way of, reference bv 
Civil Court to Deputy Commis¬ 
sioner, jurisdiction of Civil Court 
after such reference, 197, 200 
mortgage by way of, by a member 
of an agricultural tribe to a member 
of the same tribe or of a tribe in the 
same group, whether section 10 of 
Punjab Alienation Land Act appli¬ 
cable, 209 

registration of mortgage-deed con¬ 
taining, claus*, 217 
suit for possession as owner after 
expiry of year of grace, compromise 
embodying a new contract of 
mortgage with clause of, in default; 
of payment of instalment decree in 
accordance with compromise, whe¬ 
ther clause of, is null and void, 212 

Conditions 

in permitted mortgages, 145, 166 
not permitted by Punjab Alienation 
of Land Act, null and void, 166, 168 
requisite for requiring agricultural 
status, 107 

See also under “ conditional sale’ 1 

Consolidation of Holdings 

admission of application for, 442 
appointment of an advisory com¬ 
mittee in proceedings for, 44 2 
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Consolidation of Holdings —(Concld )| 
cost of, 447 
definition of, 438 

encumbrances of landowners and ; 
tertents how to be dealt with in 
proceedings for, 445 
preparation of scheme for, 442 
rights of landowners and tenants | 
after, same as before, 445 
suspension of partition proceedings I 
during currency of, 447 
through co-operative societies, 431 
transfer of property during, 447 
under the Punjab Consolidation of 
Holdings Act, (1936), 437 to 455 
who may apply for, 441 
See also under “Punjab’’ Consolida¬ 
tion of Holdings Act, 1936 

Consolidation Officer 

definition of, 438 

recommendation of, to collector, 441 

Conversion 

effect on the status of a person as a 
member of an agricultural tribe or 
uori-agriculturist, 113 

Copy 

effect of non-receipt of, order by 
Depuiy Commissioner, 327 
of decree or order, when Civil Court 
to send to Deputy Commissioner, 
319 

of order of attachment to be sent to 
Deputy Commissioner, 327 

Creation 

of occupancy rights, amounts to a 
permanent alienation, 31 
of occupancy rights, when to be 
sanctioned, 75 

Crops 

hypothecation of, restrictions on 
255, 256 

Custom 

- members of notified agricultural 
tribes not necessarily governed by, 
124 

D 

Debtor 

Punjab Debtor s Protection Act, ! 
1936, restrictions on temporary 
alienation of land in execution of, 
decree for the payment* of money, f 
3-99 ' - 


Punjab Debtor’s Protection Act, 
1936, exemption of standing crops 
and trees from attachment or sale, 
339 

Decision 

of revenue authorities as to the tribe 
to which a person belongs, is now 
conclusive and binding, decree of 
Civil Court not binding in this 
respect, 115 

Decree 

alteration of, in contravention of the 
provisions of Punjab Alienation of 
Land Act, 334, 335 
based on collusion between the 
parties or on fraud, 332 
consent, of Civil Court in contraven¬ 
tion of Punjab Alienation, of Land 
Act not appealable, revision to High 
Court only lies, 33 2 
copy of, of Civil Court when to be 
sent to Deputy Commissioner 319 
declaratory, 332 * 

Deputy Commissioner should not 
ordinarily impeach, recognized as 
good*and valid by his predecessor, 
332 

of Civil Court contrary* to. any. 
provision of Punjab Alienation of 
Land Act, application by Deputy 
Commissioner for revision^ 319 
passed in violation of Act, whether a 
nullity, 334 

restrictions on sale or temporary 
alienation of 4 land ' in execution pf, 
258, 261, 276 

sale of mortgage rights in execution 
of, 263 

Definitions 

of agricultural land, l l 

alienor ,9, 37 \ 

annual record, 13 

Collector, 408, 461 • > v 

^Conditional sale, 9, 36 
consolidation of.holdings, 438*. 
Consolidation Officer, 438 . 

Deputy Commissioner 9, 38 

estate,*10 \ 

exchange,* 32 

farm, 219 

gift, 32 

holding, 11,438 
improvement, 12 
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nnitions— (Concld*) 

land, 8, 408, 461 
landlord, 11 
land-revenue, 11 
lease, 219 

legal-practitioner, 12 
permanent alienation, 9 
rates and cesses, 11 
record-of-nahts, 13 
Registrar, 439 
rent, 12 

Revenue Court, 12 
Revenue Officer, 12 
sale, 32 

sub-division, 439 ^ 

tenant, 11 / 

usufructuary mortgaged, 33 
. will, 32 


<§1 

power to eject mortgagee, lessee or 
farmer remaining in possession after 
term, 323 

power to eject benami transferee 
and place transferor in possession, 

225 

sanction by, to permanent alienation 
of land under Punjab Alienation of 
Land Act when to be given, 

66 to 71 

sanction of, required to permanent 
alienation of land by a member of 
an agricultural tribe to non-member, 

44 

to be deemed a Revenue Officer 
within the meaning of sections 
19, 20, and 21 of Punjab Alienation 
of Land Act, 9, 38 


Deputy Commissioner 

action to be taken by, when decree 
or order passed contrary to Punjab 
Alienation of Land Act, 319 
application to, for sanction, under 
Punjab Alienation of Land Act, pro¬ 
cedure regarding, 359 
applications to under sections 
6, 7, 9, 13 and 15, Punjab Aliena¬ 
tion of Land Act, 366 
authority of, to alter mortgage and 
bring it into conformity with Punjab 
Alienation of Land Act, 171 
decision of, as to the tribe to which a 
person belongs for the purposes of 
Punjab Alienation of Land Act now 
conclusive and binding, 115 
exercise of powers of, 342 
meaning of, 9,38 

of, in striking out conditional sale- 
clause, the mortgagor not being 
agriculturist, whether ultra vires , 
183 

orders of, under Punjab Alienation of 
Land Act open to appeal, review 
and reviston, 304 to 308 
power to eject mortgagee on pay- 
men) of mortgage-debt bv the ! 
mor gagor, 153 

proceedings by, under section 9 (2), 
Pun ab Alienation of Land Act 
whether Judicial proceedings, 182 
power to revive mortgage in farm I 
not permitted by Punjab Alienation ' 
Lard Act, 171 


Digging 

of land, mortgagee whether entitled 
to, 145 

Duties 

of Registration Officers, 288 

E 

Effect 

of application made under section 
21-A, P.A.L. Act, without implead¬ 
ing legal representative of party, 330 
of delay on an application for con¬ 
version of permanent alienation into 
a mortgage under section 6 ( a ), 
P. A. L Act, 254 

of entering into religious order on 
tribe to which a person belongs 113 
non-receipt of copy of decree by D. 
C under section 21-A, P. A. L. Act, 
327 

of P. A. L. Act on the procedure of 
Civil Courts, 370 

of permanent alienation made without 
sanction, 24^ 

of refusal of D. C.’s sanction, 252 

Ejectment 

D. C. in ordering, of a person under 
section 13-A (2), P, A. L. Act to 
allow certain compensation, 244 
of benami transfers, 225 
of mortgagee, lessee or farmer, 223 
to 225 

of benami creditor under section 
3-A, P. A. L. Act, 86 
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Entry 

of transactions requiring D. C. s 
sanction in revenue records, 297 

Estate 

definition of, 1'0 

Ex-parte 

setting aside of, orders or orders of 
dismssal of Collector under Re¬ 
demption of Mortgages (Punjab) 
Act, 419 

Exchange 
definition of, 32 

sanction to, when to be .given by 
D. C. under P A L. Act, 74 , 

Exclusion 

of jurisdiction of Civil Court, 312, 
448, 467, 317 ... 

of period of pendency of application 
in wrong court, 329 
See also under ** jurisdiction ” 

Execution 

against private property of deceased, 
judgment-debtor’s legal represenat- 
tive not allowed, 265. 
land belonging to a member of an 
agricultural tribe'cannot be sold in 
execution even when decree itself 
directs sale, 271 

temporary alienation in, executing 
court must seek the Collector s 
advice and should ordinarily follow 
it but is not bound to do so, 282 

Execution of Decrees 

against the agricultural produce and 
other movable property o\ agri¬ 
culturists, High Court’s instruc¬ 
tions, 386 

attachment of mortgagee rights in 
execution of a money decree, 263 
by attachment and sale of revenue 
paying or revenue free land, 389 
by temporary alienation of revenue 
paying or revenue free land* 389 
cannot be leased or fanned in, for a 
period exceeding 20 years, 258, 276. 
279 

cannot be mortgaged in, except in 
one of the forms permitted by 
section 6, P. A. L Act, 258 
procedure for sale of land in, 392 
procedure for delivery' of possession 
of land in, 397 


restrictions on sale of agricultural 
land in, 259, 261 

sale of land belonging to- a member 
of an agricultural tribe in, forbidden, 
258 

sale of mortgage rights in, 263 

Exemption 

of areas from the .operation of the P 
A. L. Act* 343 to 346 
of fresh mortgage deed from further 
stamp duty, 181 

of municipal and cantonment, areas 
from operation of section 3, P. A. 
L. Act, 59 

from attachment under section 60 
U)(c), C. P. C., 387 

Exercise 

of powers of D. C. under P A- 
Act, 342 

Extension 

•of period of two months for applica¬ 
tion by D. C. under section 21-A, 
P. A L Act, 327 to 329 

F 

Factory Buildings . 

whether constitute 4 land within the 
meaning of P. A. L. Act, 21 

False Statement 

before Naib-Tahsildar in inquiry 
under P. A. L. Act, penalty for, 182 

Farm s 

definition of, 220 y 
distinguished from lease, 219 
registration of, 220 

j restrictions on, of land by a member 
of an agricultural tribe, 218 
j restrictions on, of agricultural land 
| in execution of decree, 258 

Farmer 

ejectment of, 223 

Financial Commissioner 

I D. C should follow rulings of, in 
granting or refusing' sanction under 
P. A. L. Act, 82 

exercise of re visional powers by, 306 
i instructions of, as to working of 
I section 9 (2), (4), P. A- P Act, 

! 184, 368 

power of, to call for and examine 
records under the Punjab Consoli- 
I dation of Holdings Act, 448 
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realization of, 284 

Foreclosure 

of mortgage of right of occupancy, 43 
Forms 

of mortgage permitted under F. A. L* 
Act, 133 

Forum 

to which D. C. should apply for 
revision under section 21-A, P* A. L. 
Act, 331 

Future Mortgage 

by way of conditional sale, not per¬ 
mitted, under P. A. Act, 206, 207 

G 

Gifts. . 

bona fides of, whether can be deci¬ 
ded by Civil Court or by D. C., 
78, 314 

definition of, 32 

made in good faith for religious and 
charitable purposes by members 
of agricultural tribes, whether 
D. C/s sanction necessary for, 44, 76 
made in good faith for religious and 
charitable purposes, official instruc¬ 
tions, 76 

whether amount to permanent alie¬ 
nation, 9, 32 

Grant 

of occupancv rights, when to be 
sanctioned, 75 

whether amounts to a permanent 
alienation, 9, 31 

Groups 

of agricultural tribes, genesis of 
group theory, 106, 112 

H 

Haujra jats 

of Multan, whether members of 
agricultural tribe, 123 

High Court 

consent decree of Civil Court in 
contravention of tne P. A. L- Act 
not appealable, revision to, lies, not 
empowered to take action suo rnotu, 
332 

D. C. when to apply to, for revision 
of a decree or order of a Civil 
Court, 319, 337, 338 


instructions of, as to execution of 
decrees against the agricultural 
produce and other movable pro¬ 
perty of agriculturists, 282, 3556 
instructions of, as to execution of 
decrees by the attachment and sale 
or temporary alienation of revenue 
paying or revenue free land, 389 
instructions of, as to temporary alie¬ 
nation of agricultural land in execu¬ 
tion of a decree, 394 
instructions of, relating to suits for 
redemption and foreclosure of 
mortgages, 198 

interference of, with finding of fact, 
331 

whether can extend time prescribed 
for making application by D. C , 329 

Holding 

meaning of 11, 438 

House 

in village * abadi\ when exempted 
from attachment and sale in execu¬ 
tion of a decree, 387 
whether constitutes ‘land’ within the 
meaning of P* A* L. Act, 15. 20 

Hypothecation 

of crops, restrictions on, 255, 256 

1 

Imposition 

of condition on sanction to alienate, 
legality of, 62 

Increase 

mortgage effected before 8th June, 
1901, increase of mortgage money 
after that date, whether a new 
mortgage, 139, 141, 296, 465 

Injury 

to land by a mortgagee or lessee 
under P. A L Act not permitted, 
169 

Insolvency Courts 

whether can proceed by mean3 of a 
temporary alienation, 270 

Insolvency Proceedings 

sale of * land ’ in, prohibited, 267 
land of an insolvent sold in, and 
discharge granted to him, whether 
he can subsequently object to the 
sale, 270 
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Insolvent 

farm or mortgage of insolvent s. land, 
governed by S, 16.(2) of P. A. L. 
Apt, 270 . 

wealthy zctmindars cannot escape 
payment of debts by becoming in¬ 
solvents 281 

Instructions 

as to‘ distinguishing mortgage from 
lease, 149 

as to giving or withholding sanction 
to sales, 66, 69 . 

as to mutations, relating to mort¬ 
gages of agricultural land, 151 
D. C. should follow, in Land Admi¬ 
nistration Munual in granting or 
refusing sanction under S.A3), 82 
official, regarding the working of 
S. 9 (2) and S. 9 (4) of P. A. L Act, 
184 

official, regarding gifts made in good 
faith for religious and charitable 
purposes, 76 

official, regarding application under 
S. 7 (3) of P. A. L. Act, principle 
of determination of mortgage-debt, ‘ 
157 

official, regarding mortgage by way 
of conditional sale. 197 
regarding registration of documents 
involving alienation of agricultural 
land, 288 to 2^4 

regarding transfers permitted on cer¬ 
tain conditions by P. A. L- Ac-, 299 
under para. 37, Land Administration ] 
Manual, 66 to 71 

. - j. 

Instrument 

contravening provisions of P. A. L, 
Act, registration of 287, 291 . 
executed before but registered after j 
enforcement of Act, effect of 51, t 
293, 301 

registration of, 284 to 297 
test to determine, whether, is amort- j 
gage or lease, 290, 358 

Interest 

payable on third mortgage effected j 
after P. A l.. Act came into force 
whether amounts to additional ; 
charge, 139 


redemption of mortgage before 
expiry of term fixed on payment 'of 
amount fixed by D. C,_, current, on 
successive balances of the principal 
sum tq'be infcluded, 155, 160 

\ ; ’ • J 

Judgment 

copy .of, of Civil Court, whether to 
be sent to*D. G., 319, 325 1 

J urisdiction 

Civil Counts have no, ip deal \Vith the- 
terms offered to the mortgagee by 
D/C. under S, 9 (2), 316 
no,,of Civil Court to decide whether 
a person belongs to an agricultural 
xtribe or riot. for the purposes of 
P. A. L. Act, 115 to 124 
of CiviJ Court barre l in any • matter 
which x the Provincial Government 
or a Revenue Officer is empowered 
by P. A. L Act to dispose,6f, 312 
of Civil Court barred As .regards? 
matters arising under the P unjab> 
Consolidation of Holdings Act, 448 
of Civil Cpur^ barred to entertain 
any claim to enforce any right tinder 
a mortgage declared extinguishe d 
under the Punjab Restitution of' 
Mortgaged Lands Act, 467 
of CivikCdurubarred to question the 
validity of any proceedings under 
•the P. R. M. Lands Act, 467 
of'Civil Court barred to take cog¬ 
nizance of the manner in, which the 
Provincial Government or any 
Revenue Officer exercises any po-* 
wer vested' h\ it or in him under 
P.-A; L/Act, 312 

of Civil Court regarding ben a mi < 
transactions, 317 . 

' of Civil Court in a*suit for a decla¬ 
ration for liability of'lapd belonging 
to member of an agricultural tribe, 
•to’ attachment in execution' of a 
decree, 318. 


mortgagee in possession, 
entitled to, 155 


Kharab \ 

of Hissar district, whether, members 
of agricultural tribe, 122 

Kureshis ‘ ■ 

whether where members of agricultural tribe 
1 94 to 106, 123 
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Labanas 

where notified as agricultural tribe, 
123 

whether include Banjaras, 123, 94 to 
105 

Land 

agreement to transfer, on happening 
of certain contingency, whether 
tantamount to alienation in 
praesenti , 52 

already mortgaged, further charge 
on, whether a new mortgage 139, 
141, 296, 465 

as defined under the P. T. Act, 14 
as defined under the Punjab Pre¬ 
emption Act, (1913), 14 
definition of, for the purposes of the 
Redemption of Mortgages Act, 
(1913), 408 

definition of, for purposes of the 
Punjab Land Alienation Act, 8, 13 
definition of, for purposes of the 
Punjab Restitution of * Mortgaged 
Lands Act, (1938), 461 
does not include land occupied as 
the site of any building in a town 
or village, 15 

includes a right to receive rent, 8, 23 
includes a share in the profits of an 
estate or holding, 8, 21 
includes all trees standing on such 
land, 25 

includes any right of occupancy, 8, 24 
includes any dues or any fixed per¬ 
centage of land revenue payable by 
an inferior landowner to a superior 
landowner, 8, 22 

includes any right to water enjoyed 
by the owner or occupier of land as 
such, 24 

includes only land occupied or let for 
agricultural purposes or for purposes 
subservient to agriculture or for 
pasture, 8, 13, 17 

includes the sites of buildings and 
other structures on such land, 8 ; 20 
mortgagee rights whether * land , for 
the purposes of P A. L. Act, 28 
proprietor’s share in standing crops 
not land, 22, 27 

regard to the character and use of, 
should be paid at the time the 
cause of action arises and not at 
the time of the suit, 29 


SI 

Landlord 

alienation of occupancy rights by 
tenant to his, 44, 75 
meaning of, 1 l 

Land Revenue 

meaning of, 11 

percentage of, payable to superior 
landowner whether constitutes land, 

8, 22 

Lease 

by Civil Court for 20 years, in execu¬ 
tion of decree, 276 

by a member of an agricultural tribe 
of his land to be for a term not 
exceeding 20 years, 218, 219 
between members of the same agri¬ 
cultural tribe or of tribes in the 
same group, 223 

Civil Court empowered to, land be¬ 
long ng to a member of an agri¬ 
cultural tribe whether allowed for 
full period of 20 years irrespective 
of previous encumbrances by owner, 
although effect of much order is to 
extend combined period of aliena¬ 
tions beyond 20 years, 279 
definition of, 219 

distinguished from mortgage, 219 
for 20 years, option to tenant to 
occupy further on certain condi¬ 
tions does not ipso facto convert 
it into a, for a lunger period, 222 
notification made during the pen¬ 
dency of a, governed by P. A. L. 

Act, including land in municipal 
limits, no retrospective effect, 225 
registration of, 220 
restrictions on extensions, 223 

Legal Practitioner 

appearance of when forbidden, 311 
meaning of, 12 

Lessee 

ejectment of, 223 

Limitation 

for appeals review, and revision, 305, 

329, 467 

List 

of agricultural tribes in Delhi Pro- 
j vince, 476 

in North-West Frontier Province, 

480 

i in the Punjab, 94 to 106 
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of agricultural 
religion, 113 


status by change of 

M 

Mahsui 

whether constitutes land, 22 

(Vfahtams 

whether agriculjurists, 123 

Mazhbi Sikhs 

alienation in favour of, when sanc¬ 
tion to be given by D* C., 75, 123 

Meaning 

of charitable purpose, 76 
of “fair price’’ in para 37 f#>*\ 
L. A, Manual, 72 

of mortgaged land in para. 37 (m) 
(6), L. A. Manual, 71 

Member of Agricultural Tribe 

alienation by, to non-member, 44, 255 
burden of proof as to being a, 61 
conditions requisite for being a, 
107, 109, 110 
ilihstrat ons of, 110 
marrying a non-member, status of 
Wife, 114 

members of agricultural tribes or 
groups of agricultural tribes, gene¬ 
sis of group theory, 106 
mortgage by, to non-member, when 
valid, 133, 153, 166 
of a tribe in the same group, mean¬ 
ing of, 112 

of notified agricultural tribe, not 
necessarily governed by custom, 124 
trust, when a, 326. 

Mohals 

when members of agricultural tribes, 

121 , 122 

Mortgage 

at variance with Act, whether D. C 
can sanction, 37 
ben a mi 

See under “ benami transactions 
between member*? -of agricultural 
tribes in one and the same group, 
146, 204 

by agriculturist not’ In proper form, 
application to enforce procedure 
under S. 9, P. A. JL. Act, duty of 
Collector, 176 

by member of a non-agricultural tribe, 
unaffected by its subsequent inclm 
sion as an agricultural tribe, 147 


by way of conditional sale, instances 
of,M36 . : V\ 

distinguished from lease, 149 
effected by a person shown as non- 
agriculturist in revenue papers but 
subsequently shown as agriculturist, 
retrospective effect, 147 
existing, sale to pay off,, when per¬ 
mission by D. C. to be given, 
executed before 8th June, 1901, but 
default permitted after that da x te, 141 
form of, permitted under S, 6 (1) (u), 
P. A L Act, 14 i ; v v 

form of, permitted under S 6 (1) (b\ 
P. A. L. Act, 14 1 

form of, permitted under'S. 6*fl) (c), 
P. A. L. Act, 141 

forms of, by a member of. agricultural 
tribe to non-member, permitted 
under P. A. L. Act, 135, i'36 
increase of mortgage; money or 
change in. the conduions of. mort¬ 
gage, whether a new, 139, 141 
in prescribed forhi pnly valid, 137 
lekha mukhi, 35 / . v 
permitted, rules .applying to, 153 
permitted, conditions in, lb6, 167 
power of D C. to revise, made in 
form, not permitted, 171, 173 
redemption of, before . expiry of term' 
or payment of the amount fixed by* 
D. C. curre t interest On successive 
balances of the principal sum to be 
included, 155, 160 ' 

redemption of, D G.’s\ power t6 
determine, proportion of. mortgage- 
debt to be paid for redemption 158, 
161 

redemption of, of agricultural land 
See under the “Redemption of Mort¬ 
gages (Punjab) Act, 1913 M . 
revision of terms of unauthorized, 145 
rights, attachment and sale of, iu 
execution of money-decree, 74 
rights antecedent to P. A. L. Act, 
decree or compromise subsequent, 
right to possession under that decree 
not affected by Act, 138 
statutory, conditions which may be 
inserted in, 145 < 

suit on a, meaning of, 187, 192, 202 
suits for redemption and foreclosure 
of. High Court Rules and Orders, 
198 
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Mortgage— (Concld.) 

Suit for redemption of, jurisdiction of 
Civil Court, 164 

temporary of, allowed in execution 
of a decree, 1 37 

treated as a lease, S. 7 should not be 
allowed to be evaded, 160 
under S. 6 P. A. L Act, subse¬ 
quent attachment of property in exe¬ 
cution of Civil Court decree and 
appointment of D C. as Receiver, 
procedure, 143 

usuffuchwy, meaning of, 9, 33 

Mortgage by way of Conditional 
Sale 

after the commencement of P, A. L. 
Act nor permitted, 206, 207 
compromise decree passed after the 
commencement of P. A. L. Act, 
creating in effect a, is illegal regard¬ 
ing the conditional sale clause, 210 
entered into before P. A. L. Act, how 
to be dealt with, power of D C. to 
revise terms, 17i, 177 
instances of, 36 

reference by Civil Court to D. C , 
jurisdiction of Civil Court after such 
reference, 197 

remedy of mortgagee since passing ot 
P A L. Act 1 79 

suit for possession as owner after 
expiry of year of grace, compromise 
embodymga new eo itraciof, in de- j 
fault of payment of instalment decree j 
in accordance with compromise, j 
whether clause of conditional sale is i 
null and void, 212 

suit on a, effected by a person other 
than a member of agricultural tribe, 
S. 9 (3) whether applicable, 186 
whether permitted by a member of 
an agricultural tribe to a member of 
the same tribe or of a tribe in the 
same group, 208, 209 

Mortgage Debt 

automatic extinguishment of, on 
expiry of term of mortgage, 156 
cannot be sold apart from security in 
execution of decree, 264 
Civil Court whether has jurisdiction , 
to determine proportion of, for re- j 
demption of mortgage, 164 
power of D. C. to determine proper- ; 
tion of, to be paid for redemption I 


under S. 7 (3), P. A. L Act for re¬ 
demption in the case of a mortgage 
in form (a) or form (b), 158 
principle of determination by D. C. 
of proportion of, payable by the 
mortgagor, under S. 7 (3), 157 

Mortgage deed 

invalidated, claim for personal decree, 
maintainability, 168 
meaning of, 151 

revision or alteration of registered 
by D. C , when to be exempted from 
further stamp duty, 181 
suit for possession under the terms 
of, containing conditional sale 
clause, mortgagee giving up the 
condition before Civil Court, sub¬ 
sequent procedure, 192 
suit to enforce registration of, not a 
suit on mortgage, 202 

Mortgagee 

an agriculturist, S. 9 (2) P. A. L, Act 
applicable, 178 

agreeing to re-deliver possession 
when the profits cover the principal 
and interest, mutation to be sanb- 
rioned for a period of 20 years, 151 
application bv, to revise terms of 
mortgage, mortgagor pleading in¬ 
validity of mortgage, D. C*‘s power 
to revise 175 

not agreeing to enforce the condition 
intended to operate by way of con¬ 
ditional sale, S. 9 (2) still applicable, 
178 

official instructions issued regarding 
the working of S 9, procedure 
where, refuses to act, lfc4 
second, right, to redeem first mort¬ 
gage, 165 

suing for possession as owner on 
expiry of year of grace, procedure, 
199 

under S. 6 (l) (a }, right, to dig land, 
145 

under S 6 (1) (b \ seeking possession 
to nullify proceedings of Civil Court, 
D. C.’s power under S. 6 (b), 143 
while in possession under P. A, L. 
Act not entitled to interest, 155 

Mortgagee Rights 

attachment of, in execution of a 
money-decree, 253 
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Rights—( Conoid ). 
mortgage of, 282 

sale of, in execution of a decree, 263 
whether “ land ” within the meaning 
of P. A. L. Act, 28 

Mortgage Money 

increase of, whether constitutes a 
new mortgage, t'39, 141, 2*6, 465 
Mortgagor 

amount payable by, oa redemption in 
' the case of a mortgage in form Ur) 
or form (5), 157 

declared member of agricultural tribe 
after issue of foreclosure notice, but 
before expiry of year of grace, right 
of Quondam mortgagee to sue for 
Possession * as owner, reference to 
IT. C. not necessary, 201 
D. C on tue case being referred to 
him under S. 9 13) striking out the 
conditional .sale clause, Civil Court 
carmot thereafter issue notice of 
foreclosure to, under Regulation 
X VII of (1806), 200 
not a member of an agricultural tribe, 
D. C.Vaction in striking out condi¬ 
tional saie clause whether. ultra 
vires , 183 

right of redemption of, 145 
taking exception to the validity of 
mortgage before D. C , procedure to i 
be followed, 182 j 

Muqarraridar Right 
creation of, whether amount# to < 
permanent alienation, 25, 30 V 
Mutations 

proceedings should not be usetL^to ; 
change caste designations, 120^V^ 
relating to an alienation in contraven¬ 
tion of P. A L. Act is illegal, no 
title passes to the vendee, 53 
treatment of, of alienations which 
contravene the provisions of P. A. L. 
Act, 300 to 304 

treatment of, relating to the acquisi* 
ticm of a right claimed by reason ot j 
any transaction or condition which 1 
is declared by the Act to be null and : 
void, 301 

N 

Non-agriculturist 

alienation by agriculturist in favour 
of, 137 


j mortgage effected by, but subse¬ 
quently shown as agriculturist, 147 
sanction of re-sale of land to, should 
| ordinarily be granted, 73 
j status of, to b^ determined with 
reference to date pf alienation, 108 
I whetner acquires status of member 
of agricultural tribe by conversion, 
113 

woman of, marrying an agriculturist, 
gift to'her by her husband without 
necessary sanction, whether invalid, 
457 

Notifications 

under S. i, P \. L Act, 5 
S. 4, P. A. L Act, 94 
S. 17, P. A. L. Act, 285 
S. 24, P. A. L. Act, 343 
S. 25, P. A. L. Act, 347 to 353 
S. 1, P C. H Aqt, 437, 438 
S. 26, P. C. H. Act, 450 
S. 1, P R. M. L, Act. 460 
S 13, P R M. L. Act, 46.7, 468 

N. W. F. Province v 
P A. L. Act, 1900, as applicable to, 
479 

o 

Objects and Reasons 

statement of, P. A. L. Act, 3, 41, 4'8> 
P A. L- (Third Amendment) Act, 88 
P. Ki L (Second Amendment) Act, 
115,226- 

P A L (Amendment) Act, 169, 258 
of P. R. M. Act, 405 
of P. C. H. Act, 434 
of P. R M. L. Act, 4 5) 

Occupancy Rights 
alienation of, by tenant to his land¬ 
lord 75 

creation of, whether a lease or per* 
manent alienation, 8, 30 
grant of, when to be sanctioned, 75 
in land, constitute land, 8, 24 
Occupancy Tenant 
transfer by, landlord’s right of pre¬ 
emption in case of, 42, 44 

Official Receiver 

whether can claim redemption, 164 

Order 

of D. C , granting or refusing sanc¬ 
tion, not final but subject to appeal, 
review or revision, 80 
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of D. C. refusing sanction to would- 
vendee, whether appealable, 82 
of D, C. sanctioning sale, whether 
affects rights ot reversioners, 8, 129 


Penalty 

for making false statement before 
Naib'tahsitdar , 182 

Period 

for making application by DC 
against decree passed contrary to 
P. A L. Act, 327 

S. 14, Indian Limitation Act, 
whether applicable, 329, 330 

Permanent Alienation 

■a.ihlapi tenure, whether amounts to, 

32 

creation of mukarridar rights, whe¬ 
ther amounts to, 32 
definition of, 9, 30 

D. C. should follow ruling;s of ■Finan¬ 
cial Commissioner and instructions 
in Land Administration Manual in 
granting or refusing sanction to, 8 l 
effect on, when D, C.’s sanction re- 
fusrd, 249 

effected without D C.’s sanction, 
registration in contravention of Act, 
sub-registrars duty in connection 
therewith 284 293 
in contravention of P. A. L Act, 
decree of Civil Court passed giving 
effect to it, such a decree is not 
nullity, action under S* 21-A 
necessary, 64 

instructions as to giving or with¬ 
holding sanction to, by D. C , 66 
to 71 

made without sanction, effect of, 219 
sanction to by D. C.— 
for brick-kilns, 7 i 
tor liquidation of an unsecured 
debt, 70 

for payment of arrears in land 
revenue or taccavi loans, 70 
to redeem mortgaged land, 71, 72 
to saisfy Civil Court decree, 71 

Power of Deputy Commissioner 

exercise of, under P. A. L. Act. 342 
hone to intervene in case of a 
temporary alienation of land made 


by a Civil Court in execution of 
a decree, 283 

to declare alienation void under 
S. 3-A, P A. L. Act, eject person 
in occupation and place the alienor 
in possession, 86 

to eject mongagee on redemption or 
payment of mortgage debt, 153 
to eject mortgagor and place mort¬ 
gagee in possession, 133 
to eject person in occupation of land 
in pursuance of a benami transac¬ 
tion and to place alienor in posses¬ 
sion, 226, 236 

to interfere with mortgages by 
conditional sale only during the 
currency of the mortgage, 179 
to intervene in case of lease or 
farm, 223 

to move Civil Courts when decree or 
order contrary to Act, 319 
to revise mortgage made in form not 
permitted by P. A. L. Act, 171 

Power of Collector 

under Punjab Restitution of Mort¬ 
gaged Lands Act do declare and 
, enforce orders in favour of mort¬ 
gagor and to grant compensation, 463 
| to mortgagee in certain cases, in the 
1 case of a subsisting mortgage effec¬ 
ted prior to 8th June, 619013, 463 
to eject mortgagee, 466 

Pre-emption Act 

really a complement of P. A. L. 
Act, 130 

sections 9, 14, 23, 21 and 29 of, 130 

Procedure 

for delivery of possession of land in 
execution of decrees, 397 
for sale of land in execution of 
decree, 392 

for temporary alienation of land, 
High Court’s instructions as to, 394 
of Civil Court, effect of P A. L. 
Act on, 3 70 

of Civil Court of appeal on receipt 
of D. C,’s application for revision, 
319, 331, 339 

of D. C in applying for revision to 
Appellate Court, 319 
of D C. on receiving copy of decree 
or order from Civil Court, 319, 327' 
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Procedure—( Concld .) 
of D. C on reference by Civil 
Court, 171, 186, 191\ 194 
on foreclosure of mortgage of right 
Of occupancy under S. 5, Punjab 
Tenancy Act, 43 

regarding application to D. C. for 
sanction, 84, 359 
under P. A. L* Act, 359 
when parties agree to amend condi¬ 
tions of mortgage, 145 
With reference to registration ot 
lease or mortgage, 149, 287, 290 
where registered mortgage-deed is 
cancelled and new drawn up, 287 

Proceedings 

by D. C. under S. 9 (2), P. A. L- 
Act whether judicial, 182 
for consolidation of holdings, 446 to 
449 

insolvency, 267, 270 

Produce of Land 

alienation of, 255 to 257 

Profession 

adoption of, whether changes man s 
tribe, 113 

Punjab Alienation of Land Act, 
1900 

amendments, to 1, 5 
date of commencement of, and of 
amending Acts, 5 
not retrospective, 5, 50, 225 
objects of, 3 

rules framed tinder, 346 to 353 

Punjab Consolidation of Holdings 

Act, 1936 

acts done under, public servants 
indemnified for, 448 
appeals under, 443, 448 
applicability of, to various districts 
in the Punjab, 437, 438 
investment of powers under, 448 
matters arising under, jurisdiction of 
Civil Courts barred, 448 
objects of enactment of, 434 
rules framed under, 449, 450 

Punjab Redemption of Mortgages 
Act, 1913 

applicability of, 407 
application of certain sections 
of Punjab Tenancy Act to, 409 
date of commencement of, 408 


mortgages made under S. 6, P. A. L. 
Act excluded from the operation 
of, 407 

object of, 405 

power to make rules under, 428 

Punjab Restitution of Mortgaged 
Lands Act, 1938. 

applicable to subsisting mortgages 
effected prior to 8th June, (1901), 
460 

date of commencement of. 460 
rules framed under, 467, 468 

Punjab Registration Manual 

rules from, 291 

R 

Ramdasia Sikhs 

alienations in favour of, when 
permission by D. C., to be given, 
75, 123 

Rates and Cesses 
meaning of. 11 

Realization 

of fine under Cr. P. C. 284 

Recognized Agents 

appearance of, whether forbidden, 
311, 312 

Record 

of tribal designation, official instruc¬ 
tions, 117 
Record-of-rights 
documents included in, 13 
transaction requiring D. C.’s sanction 
under P A. L. Act, person claiming 
to have acquired such right, must 
state in his report to patwari 
whether the sanction required' has 
been obtained or not, evidence of 
sanction to be produced before 
making an entry in, 297 

Redemption (under P, A. L Act) 

amount payable on, in the case of 
a mortgage in form (a) or form (6), 
157, 161 

mortgagor’s right of, unrestricted, 
145 

of mortgage before expiry of the 
term, D. C.’s power to determine 
proportion of mortgage-debt to be 
paid, 158, 161 

official receiver, whether can claim, 
164 
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reference by Civil Court to D- C, to 
determine amount due for, 153 
right of mortgagor for, of his land 
during the currency of the mortgage, 
on payment of the mortgage-debt, 
or ii\ the case of a mortgage 
in form ( a ) or form (&), of such 
proportion of the mortgage-debt as 
D C. determines to be equitable, 
153, 155 

right of second mortgagee for, of 
first mortgage, 165 
suit for, jurisdiction of Civil Court, 
164, 312 

suit for, court not empowered to 
direct sale of land belonging to an 
agriculturist, 265 

Redemption under (Redemption of 
Mortgages Act, 1913) 

mortgages made under S. 6, P. A. L. 
Act excluded from the operation of, 

407 

petition for, 412 

no second petition for, permissible, 
427 

procedure for— 
in contentious cases, 416 
mortgagee to be summoned, 413 
when petitioner« is present and 
mortgagee absent, 414 
when petitioner is absent and mort¬ 
gagee present, 413 
wften both parties are in attendance; 
order for redemption, 415 

Reference 

by Civil Court to D. C. for determi¬ 
nation of mortgage debt for redemp¬ 
tion of mortgage under P. A. L. 
Act, 164 

by Civil Court to D. C. for exercise 
of his power under S 9 (2) of 
p. B. L, Act, in proceedings for | 
enforcement of conditional sale 
clause, 171, 186 

Civil Court should dispose of objec¬ 
tions raised by mortgagor against 
validity of mortgage, etc., before 
making a, to D C., 190 
duty of Appellate Court to make, to 
D. C., 192 


INDEX 

I mortgagee suing for possession as 
| owner on expiry of year of grace 
| forecloura proceedings found null 
; and void ; to D. C- obligatory, 199 
to D. C. by Civil Court, jurisdiction 
of Civil Court after su'ch, 197 
when, to D. C. not rtecess^ry, 201, 
203 

wronglv made by Civil Court, effect 
of, 194 

Registration 

instructions relating to, 285, 288, 291 
of instruments, contravening pro- 
visions of P. A. L. Act, 284 
of instruments, relating to transac¬ 
tions which require sanction of 
D. C., 284, 295 

of mortgage-deed containing condi¬ 
tional sale clause, 217 
procedure with reference to, 287 
provisions as to, of documents are 
not retrospective, 294 
suit to enforce, of a mortgage-deed 
under S. 77, Registration Act, is not 
a suit on a mortgage for purposes 
of S. 9(3), P. A. L. Act, 2,5 

Registering Officers 

duties of, 288 

Registration Act 

documents compulsorily registrable 
under S. 17 of, S. 47, instrument 
executed before the coming into 
force of P. A. L. Act unaffected by 
that Act though registered subse¬ 
quently, 51 

Regulation 

I of (1904), 479 
XVII of (1806), 401 

Relative Function 

of Court and Collector in proceedings 
under S. 72, C. P. C., 399 

Religion. 

change of, effect on agricultural 
status, 113 

Religious order 

agricultural status whether lost by 
entering into, 113 

Relinquishment. 

mere, of a portion of pre-existing 
rights does not amount to new 
alienation, 55 
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meaning of, 12, 23 

right to receive, included in the 
definition of “ land ”, 8, 23 

Re-sale 

of land to no l-agriculturist, sanction 
to, to be ordinarily granted, 73 

Restrictions 

on extensions of mortgages and leases, 
223 

on leases or farms, 218 
hypothecation of crops, 255 
power to m ike further alienation, 44 
sale of agricultural land in execution 
of decree, 258 

temporary alienations of land, 
133, 218, 258 

Retrospective 

notification under S. 4, P. A. L. Act, 
has no, effect 7, 124 
P. A. L Act not, 5 
provisions as to registration of docu¬ 
ments not, 294 

S. 13-A of P. A. L Act is, 226 
S. '21-A of P. A L. Act, 324 

Revenue 

mortgagor agreeing to pay Govern¬ 
ment revenue, void stipulation, S. 8, 
P. A. L. Act, 166 

Revenue Authorities 

decision of, as to the tribe to which 
a person Delongs is now conclusive 
and binding, decree of a Civil Court 
not binding in this respect, 115 

Revenue Court 

meaning of, 12 

proceedings of, under Act, whether 
judicial, 182 

Revenue Officer 

meaning of, 12 

Reversioners 

order of D. C. sanctioning sale 
whether affects rights of, 129 

Review 

of order of D, C, under P. A* L. Act, 
305 

of order of D. C under S. 9 (2), 
P. A. L. Act, 184 

Revision 

application for, by D* C. of a decree 
or ordsrof Civil Court, 319 


by D C. of mortgage made in form 
not permitted by P. A. L. Act, 171, 
173 

consent decree of Civil Court in 
contravention of P. A. L. Act not 
appealable, only lies to High Court, 
332, 335 

forum to which D. C. should apply 
for, 331 / 

further to High Court, 337 
mortgagee’s application for, of 
terms of mortgage, mortgagor plead¬ 
ing invalidity of mortgage, D. C.’ s 
power to revise, 175 
or alteration of registered mortgage 
deed by D, C , copy of order to be 
sent to Sub-Registrar, 177 
order of insolvency court for sale 
of land of insolvent set aside by 
D. I on motion of D. C., no, by 
creditor lies against such order, 337 
procedure of Civil Court of appeal 
on receipt of D. C.’ s application 
for, 339 

of D C ’s order under P. A. L. Act, 
304, 310 

period within which D C. must 
apply for, under section 21 -A, 
327,329,330 

second application for, by D. C. 
whether competent, 334 

Rights 

of landowners and tenants affected by 
consolidation scheme to possession 
of holdings and tenancies, 444 
of landowners and tenants after con¬ 
solidation same as before, 445 
of occupancy tenants included in the 
definition of * land ’ under P. A. L. 
Act, 8, 24 

of water enjoyed bv owner or occu¬ 
pier of land as such, wheiher consti¬ 
tutes land, 8, 24 

Rules 

under section 17, P. A. L Act, 285 
under section 25 P. A. L Act, 347 
to, 353 

| under section 26, Consolidation of 
Holdings Act, 450 to 4 6 
| under section 13, Restitution of 
j Mortgaged Lands Act, 468 to 473 
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Sayyads 

kuresbis of Hissar District whether, 
123 

Sale 

by deceased member of agricultural 
tribe to non agriculturist not void, 
takes effect as temporary alienation, 
252 

compromise decree, when not tan¬ 
tamount to, 54, 335 
conditional, definition, of 9, 36 
See also under “ conditional sale 1 ’, 
decree directing, land of an agricul¬ 
turist cannot even then be sold in 
execution, 271 • 

definition of, 32 

effect of, without sanction, 62, 252 
execution of decrees by attachment 
or temporary alienation of land, 
instructions, 389 

in execution Of an order of a Rev¬ 
enue Officer whether prohibited, 281 
in favouV of' member of non-agricul- 
qural tribe, sanction by D C. against 
Vbe will of the vendor, principle to 
be followed, 73 

in favour of nomagrieulturist, sanc¬ 
tion refused by D. C , possession of 
vendee when becomes adverse, 253 
instructions as to giving or withhold 
ing sanction to sales by D- C., 
66 to 71 

of land by member of agricultural 
tribe ceasing to be so, 72 
of mortgage rights in execution of 
money decree, 74, 263, 264 
of land belonging to a member of an 
agricultural tribe in execution of 
decree forbidden, 258, 259, 261 
of land in insolvency proceedings 
when prohibited, 267 
of right of occupancy by a tenant to 
his landlord, D. C/s permission not 
necessary, 44, 48, 75 
of trees standing on agricultural land 
by a member of an agricultural 
tribe not permissible without sanc¬ 
tion of D. C , 58 

otherwise completed, alienation by 
D. C. may be sanctioned even after 
that, 62 

to non-agriculturist by agriculturist, 
position of alienee till sanction, 251 


to pay off existing mortgages, 79 
without sanction of D. G is not 
void iib initio, defect can be remov¬ 
ed by securing the sanction of 
D. C subsequently, 62 
See also under “alienation “ per¬ 
manent alienation”, “conditional 
sale *\ 

Sanction 

alienation made by a member of an 
agricultural tribe without D. C.V 
whether unlawful, 62 
by D C. against the will of the 
vendor, principle to be followed, 73 
by D C may be granted either 
before or after deed of sale has been 
drawn up and possession given, 
44,6.2 

effect of permanent alienation made 
without, 249 

effect of sale without, 6.2, 252 
for which permanent alienation sanc¬ 
tion of D. C necessary, 44, 45, 
giving or withholding of, to ‘sales, 
instructions, 66 to 7i 
given by D. C. under S. 3 (2), P. A. 
L. Act is not final but is subject to 
appeal, review and revision, 80 
not necessary for a sale of a right of 
occupancy by a tenant to his land¬ 
lord, ora gift made in good faith 
for a religious or charitable purpose, 
44, 48 

of D. C. necessary for sale of trees 
standing on agricultural land by an 
agriculturist, 58 

of D. C. necessary to certain aliena¬ 
tions of, or charges on, produce of 
land, 255, 256 

of re-sale of land, to non-agriculturist 
should ordinarily be granted, 73 
order of D. C. refusing, at whose 
instance appealabl, 81, 82 
refused by D. C. to permanent alie 
nation, alienee cannot resile from 
transaction, 250 

sale to non-agriculturist by an agri¬ 
culturist, position of alienee 'till,* 251 
sale without, not void ab initio , 
defect can be removed by securing 
D. C/s, subsequently, 62, 252 
to alienate, imposition of condition, 
legality of, 62 
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to permansnt alienation to liquidate 
unsecured debt, 70 
to permanent alienation for pay¬ 
ment of arrears in land revenue and 
iaccvi loans, 70 

to permanent alienation to satisfy 
Civil Court decree, 71 
when ought to be given for exchange, 
74 

when ought to be given for grant of 
occupancy rights, 75 

Sardrakhti Rights 

whether constitute agricultural land, 
25 

Saving 

of suits to establish rights by parties 
to a petition for redemption of 
mortgages under the Punjab Re¬ 
demption of Mortgages Act, (1913), 
419 

for rights in land alienated with 
D. C.’s sanction, 129 

Scheme of Consolidation of Hold¬ 
ings 

payment of compensation under, 443 
preparation of, 442 
procedure on confirmation of, 444 
removal of objections and confirma¬ 
tion of, 443 
Setting aside 

of ex •parte orders or orders of dis¬ 
missal under Redemption of Mort¬ 
gages Act, (1913), 419 

Share 

in profits of estate or holding, consti¬ 
tute ‘ land \ 8, 21, 408 

Site 

of watermill, whether constitutes 
land, 18 

Stage 

at which reference should be made 
by Civil Court to D. C., under S. 9, 
P. A. L. Act, 197 

Status 

loss of agricultural, by change of 
religion, 113 

of parties, to be determined with re¬ 
ference to date of alienation, 108 
of wife, when member of agricultural 
tribe marries a non-member, 114 

Statutory Mortgages 

conditions which may be inserted in, 
145, 166 




forms of, 133 
rules applying to, 153 

Suit 

by ostensible mortgagee (member of 
an agricultural tribe) against bene¬ 
ficiary (non-member) to recover 
possession, 235 

for specific performance of contract 
entered into before passing of 
P. A. L. Act, 56 

for declaration as to plaintiffs’ be¬ 
longing to an agricultural tribe, 
jurisdiction, 115 121 
for redemption of mortgage, juris¬ 
diction of Civil Court, 164 
for redemption, court not empowered 
to direct sale of land belonging to 
an agriculturist, 265 
for possession under the terms of a 
mortgage-deed containing a clause 
intended to operate by way of con¬ 
ditional sale, mortgagee giving up 
the condition before the Civil Court, 
further procedure, 192 
to enforce registration of a mortgage- 
deed under S. 77, Registration Act, 
not suit on mortgage, 202, 295 
transaction held to be bcncmii by 
D. C., can a suit be brought for a 
declaration in a Civil Court that it is 
not benamiy 317 

whether maintainable for declaring 
liability of land belonging to a 
member of an agricultural tribe to 
attachment in execution of a 
decree, 318 

See also under ‘ jurisdiction of 
Civil Courts”. 


Tea Garden 

whether 11 land , 21 
Temporary Alienation 

for, in execution of a decree, execut¬ 
ing court must seek Collector s 
advice and should ordinarily follow 
it but is not bound to do so, 282 
High Court’s instructions as to pro¬ 
cedure for, 389 

made by Civil Court in execution of 
decree, D. C.’s power of interven¬ 
tion, 162, 283 

of revenue paying or revenue free 
land in execution of decree, in what 
form permissible, 258, 274 
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try Alienation--(CorccZrf.) 
restrictions on, of land, 133, 136 
restrictions on mortgages, 133, 153, 
166, 171, 205 

restrictions on leases and farms, 218 

Tenant 

alienation of occupancy rigtbs by, 
to his landlord, D. C.’s sanction 
not required, 44, 48 
meaning of, 11 

Term 

mortgage in contravention of Act, 
'mutation of, 301 

whether can be altered by Civil 
Court, 175, 192 

Test 

to determine whether instrument is 
mortgage or lease, 1 149, 290 
Time 

for application by D. C. under 
S, 21 ~A, P. A. L. Act, whether can 
be extended by High Court, 329 
for Civil Court to send copy of 
decree or order to D. C not pres¬ 
cribed, 319 
Transfer 

of property during consolidation pro¬ 
ceedings under P. C. H. Act not 
permitted without sanction of Con¬ 
solidation Officer, +47 
of rights of landowners in holdings 
and of tenants in tenancies in con¬ 
solidation scheme, 446 
no instrument necessary to affect, 
in consolidation in scheme, 447 
under Punjab Consolidation of 
Holdings Act not affected by 
P. A L. Act, 447 
Transfer of Property Act 
sections, 54-, 58 and 61, 36 
Transferee 

treatment of, after refusal of the 
mutation on account of the Contra¬ 
vention of the provisions of the 
P. A. L. Act, name how to be 
shown in jamabaddi , 304 
Trees 

standing on agricultural, land inclu¬ 
ded in the definition of ‘land’ 
under P. A L Act, 9, 25, 257 
sale of, by a member of agricultural 
tribe whether 
out sanction of 
Tribe 

adoption of 




has 




effect on man’s, 113 
decision of revenue authorities as to, 
to which a person belongs is no, 
conclusive and binding, 115 
determination of value of centries 
in record-of-rights. 114, 116 
designation, record of, official ins¬ 
tructions, 117, 118 

members of the same agricultural, 
meaning of, 111 

member of a, in the same group, 
meaning of, 112 

notified agricultural tribes in Punjab, 
94 to 106 
in Delh, 476 
in N. W F, P., 480 
suits for declaration as to plaintiff s 
belonging to an agricultural 121 
Trust 

not a member of an agricultural 
tribe unless it is notified, 326 

u 

Unauthorized Mortgages 

revision of terms of, 145 

Usufructuary Mortgages 

definition of, does not fix any time 
or contain any personal covenant 
or agreement of payment, 35 
delivery of possession by mortgagor 
to mortgagee essential to consti¬ 
tute, 34 

forms of, permitted under P. A. L. 
Act from member of an agricultural 
tribe to non-member M33, 134 
maximum period of 20 years for, 152 
meaning of, 9, 33 

w 

Water 

right to, enjoyed by owner or occu¬ 
pier of land as such, whether con¬ 
stitutes land, 8, 24 

Water-Mill 

site of, whether constitutes land, 18 

Will 

definition of, 32 

W ould-be-vendee 

C s order refusing sanction to, 
whether appealable by, 82 

z 

jnda^s 

whether can escape pay- 
of debts by becoming in* 
its, 281 






[the end]. 


